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AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 
(Train Discontinuance) 


THURSDAY, JUNE 4, 1959 
U.S. Senate, 


CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 


SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10:25 a.m., in room 
5110, New Senate Office Building, the Honorable George A. Smathers 
(chairman of the subcommittee) presiding. 

Senator Smaruers. The meeting will come to order. 

The Transportation Act of 1958 made substantial changes in the 
law pertaining to the discontinuance of railroad train and ferry 
service. The Interstate Commerce Commission which previously had 
not been allowed to exercise jurisdiction over any such discontinuance 
in service was given authority over discontinuance of trains and ferries 
crossing State lines. 

Jurisdiction over discontinuance of trains and ferries operating 
entirely within a single State was retained in the State regulatory 
commission. However, if no action is taken by a State commission 
within 120 days on a request for discontinuance or if discontinuance is 
refused by the State regulatory body a patent may be filed with the 
ICC. These hearings starting today are concerned with two bills, 
both designed to amend and train discontinuance provisions of the 
1958 act. 

Senate bill 1331, introduced by Senator Case of New Jersey for him- 
self, Senators Bush, Clark, Dodd, Javits, Keating, Neuberger, and 
Kuchel, and Senate bill 1450, introduced by Senator Williams of New 
Jersey. 

(S. 1331 and S. 1450 follow :) 


[S. 1331, 86th Cong., 1st sess.] 


A BILL To amend the Interstate Commerce Act, as amended, so as to strengthen and 
improve the national transportation system, insure the protection of the public interest, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) section 13 of part I of the Interstate 
Commerce Act (49 U.S.C. 1) is amended by the deletion therefrom of subsection 
(a). 

(b) Section 1 of part I is amended by the insertion of a new paragraph 19 as 
follows: 

“(19) (a) Any carrier or carriers subject to this part proposing to discon- 
tinue, in whole or in part, the operation or service of any passenger train or ferry 
operating from a point in one State to a point in any other State or in the District 


NoTE.—Professional Staff Member assigned to this hearing, Frank L. Barton. 
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of Columbia or from the District of Columbia to a point in any other State shall 
file with the Commission an application for a certificate that the present or fu- 
ture public convenience and necessity permits of such discontinuance except that 
if the constitution or statute of a State or States in which such operations or 
services are being performed require an order or certificate of a court or admin- 
istrative or regulatory agency of such State permitting such discontinuance, or 
if a proceeding for which an order or certificate will issue regarding such discon- 
tinuance is pending before a court or administrative or regulatory agency of any 
State, the carrier or carriers may with respect thereto but shall not be required 
to file with the Commission an application for a certificate that the present or 
future public convenience and necessity permits of such discontinuance. Upon 
receipt of an application filed pursuant to the provisions of this subparagraph, 
the Commission shall notify the Governors of the States in which such passenger 
train or ferry is operated at least thirty days in advance of the hearing provided 
for in this subparagraph. Upon the receipt of protests to such applications, the 
Commission shall hold a public hearing on the application. The Commission is 
authorizeg to avail itself of the cooperation, services, records, and facilities of 
the authorities in such States in the performance of its functions under this 
subparagraph. 

“(b) Where the discontinuance, in whole or in part, by a carrier or carriers 
subject to this part, of the operation or service of any passenger train or ferry 
operated wholly within the boundaries of a single State is prohibited by the 
constitution or statutes of any State or where the State authority having juris- 
diction thereof shall have denied an application or petition duly filed with it by 
said carrier or carriers for authority to discontinue, in whole or in part, the 
operation or service of any such passenger train or ferry or shall not have acted 
finally on such an application or petition within one hundred and twenty days 
from the presentation thereof, such carrier or carriers may petition the Com- 
mission for a certificate authorizing the discontinuance. For the purposes of 
this subparagraph the Commission may issue such certificate only after full 
hearing and upon findings by it that (1) the present or future public convenience 
and necessity permit of such discontinuance, in whole or in part, of the operation 
or service of such passenger train or ferry, and (2) the continued operation or 
service of such passenger train or ferry without discontinuance, in whole or in 
part, will constitute an unjust and undue burden upon the interstate operations 
of such carrier or carriers or upon interstate commerce. When any petition shall 
be filed with the Commission under the provisions of this subparagraph, the 
Commission shall notify the Governor of the State in which such passenger train 
or ferry is operated at least thirty days in advance of the hearing provided for 
in this subparagraph, and such hearing shall be held by the Commission in the 
State in which such passenger train or ferry is operated; and the Commission 
is authorized to avail itself of the cooperation, services, records, and facilities of 
the authorities in such State in the performance of its functions under this 
subparagraph. 

“(c) In passing upon any proposed discontinuance or change under the pro 
visions of this paragraph (19), the Commission shall consider, among other 
things, the carrier’s revenues from all freight and passenger traffic in the State 
or States in which the carrier operates the train or ferry which is sought to 
be discontinued.” 

(c) Paragraph (19) of section 1 of part I is renumbered as paragraph (20) 
and amended by inserting “or any passenger train or ferry or the operation or 
service thereof is proposed to be discontinued, in whole or in part,” between “all 
or any portion of a line of railroad, or the operation thereof, is proposed to be 
abandoned,” and “with the right to be heard as hereinafter provided”. 

(d) Paragraph (20) of section 1 of part I is renumbered as paragraph (21) 
and amended (1) by striking the period after “abandonment of lines” in the 
heading of the paragraph and inserting in lieu thereof “or discontinuance of 
passenger trains or ferries.” and (2) by inserting “or for the discontinuance in 
the operation of service of a passenger train or ferry as” between “for a portion 
or portions of a line of railroad, or extension thereof’ and “described in the 
application,” and (3) by striking “or abandonment covered thereby.” and insert- 
ing in lieu thereof “abandonment or discontinuance covered thereby.” and (4) 
by striking “or abandonment contrary to the provisions of this paragraph or 
paragraphs (18) or (19) of this section” and inserting in lieu thereof “aband- 
donment, or discontinuance contrary to the provisions of this paragraph or of 
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paragraphs (18), (19), or (20) of this section” and (5) by striking “of para- 
graph (18) of this section” and inserting in lieu thereof “of paragraphs (18) 
or (19) of this section”. 

(e) Paragraph (21) of section 1 of part I is renumbered as paragraph (22). 

(f) Paragraph (22) of section 1 of part I is renumbered as paragraph (23) 
and amended by striking therefrom “conferred by paragraphs (18) to (21)” and 
inserting in lieu thereof “conferred by paragraphs (18) to (22)”. 


[S. 1450, 86th Cong., ist sess.] 


A BILL To amend section 13a(1) of the Interstate Commerce Act, as amended, relative 
to the discontinuance or change of the operation of certain trains or ferries 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 13a(1) of the Interstate Com- 
merce Act, as amended, is hereby amended to read as follows: 

‘Sec. 13a (1). A carrier or carriers subject to this part, if their rights with 
respect to the discontinuance or change, in whole or in part, of the operation 
or service of any train or ferry operating from a point in one State to a point 
in any other State or in the District of Columbia, or from a point in the District 
of Columbia to a point in any State, are subject to any provision of the consti- 
tution or statutes of any State or any regulation or order of (or are the subject 
of any proceeding pending before) any court or an administrative or regula- 
tory agency of any State, may, but shall not be required to, file with the Com- 
mission, and upon such filing shall mail to the Governor of each State in which 
such train or ferry is operated, and post in every station, depot, or other facil- 
ity served thereby, notice at least thirty days in advance of any such proposed 
discontinuance or change. The carrier or carriers filing such notice may dis- 
continue or change any such operation or service pursuant to such notice except 
as otherwise ordered by the Commission pursuant to this paragraph, the laws 
or constitution of any State, or the decision or order of, or the pendency of any 
proceeding before, any court or State authority to the contrary notwithstand- 
ing. Upon filng of such notice the Commission shall forthwith enter upon an 
investigation, and set the same for public hearing, of the proposed discontinu- 
ance or change and its effect on public convenience and necesssity and upon 
interstate or foreign commerce. The Commission shall notify the Governor of 
each State in which such train or ferry is operated of the time and place of 
such public hearing at least thirty days in advance thereof. Upon the insti- 
tution of such investigation, the Commission, by order served upon the carrier 
or carriers affected thereby at least seven days prior to the day on which such 
discontinuance or change would otherwise become effective, shall require such 
train or ferry to be continued in operation or service, in whole or in part, pend- 
ing hearing and decision in such investigation. If, after hearing in such inves- 
tigation, the Commission finds that the operation or service of such train or 
ferry is required by public convenience and necessity and will not unduly bur- 
den interstate or foreign commerce, the Commission may by order require the 
continuance of operation or service of such train or ferry, in whole or in part, 
for a period not to exceed one year from the date of such order. The provi- 
sions of this paragraph shall not supersede the laws of any State or the orders 
or regulations of any administrative or regulatory body of any State appli- 
cable to such discontinuance or change unless notice as in this paragraph pro- 
vided is filed with the Commission. On the expiration of an order by the 
Commission after such investigation requiring the continuance of operation or 
service, the jurisdiction of any State as to such discontinuance or change shall 
no longer be superseded unless the procedure provided by this paragraph shall 
again be invoked by the carrier or carriers. 


Senator Smatuers. As a part of the record at this point I would 
like to have the record incorporate the statements from the Govern- 
ment agencies who have been asked to comment upon these bills and 
here are their letters, letters from the ICC; the letters from the Jus- 
tice Department; a letter from the General Accounting Office; and 
a letter from the Government of the District of Columbia. 
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(The letters follow :) 


GOVERNMENT OF THE DISTRICT OF COLUMBIA, 
EXECUTIVE OFFICE, 
Washington D.C., April 16, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, 
Washington, D.C. 


My Dear SENATOR MAaGnuson : The Commissioners of the District of Columbia 
have received a copy of S. 1450, 86th Congress, a bill to amend section 13a(1) 
of the Interstate Commerce Act, as amended, relative to the discontinuance or 
change of the operation of certain trains or ferries, for any comments they 
care to offer concerning the proposed legislation. 

S. 1450 does not relate to the District of Columbia nor affect it directly, and 
for that reason the Commissioners have no comments to make concerning its 
enactment. 

Respectfully, 
Rosert BE. McLAvGHIIN, 
President, Board of Commissioners, 
District of Colwmbia. 


INTERSTATE COMMERCE COMMISSION, 
Washington, May 8, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, 
Washington, D.C. 

DEAR CHAIRMAN MAGNusON: Your letter of March 19, 1959, requesting com- 
ments on a bill, 8. 1450, introduced by Senator Williams of New Jersey, to 
amend section 13a(1) of the Interstate Commerce Act, as amended, relative to 
the discontinuance or change of the operation of certain trains or ferries, has 
been referred to our committee on legislation. After consideration by that 
committee, I am authorized to submit the following comments in its behalf: 

The principal effects of this bill would be, (1) to require the institution of an 
investigation by the Commission with respect to each notice of a proposed dis- 
continuance or change in operation or service of any train or ferry filed with 
it under the provisions of paragraph (1) of section 18a and (2) to eliminate 
the present 4-month limitation on the period which the carrier filing such notice 
may be required to continue the operation of service pending investigation and 
decision by the Commission. 

Under the present provisions of the statute, in order that a decision may be 
rendered before the expiration of the 4-month period, it is considered necessary 
that the proposed discontinuance or change be assigned for hearing not more 
than 30 to 40 days after the entry of an order instituting an investigation, and 
thereafter to shortcut the procedure normally followed by the Commission in 
contested formal proceedings. For example, within such 4-month period it is 
not practicable in some cases to provide for issuance by a hearing examiner of 
a proposed report to which the parties may file exceptions prior to consideration 
of the matter by the Commission or a division thereof. While we recognize the 
desirability of proceeding with all reasonable dispatch, the time now provided 
is extremely short. We do not oppose these suggested changes. 

Under the proposed measure, the Commission would be required to enter 
upon an investigation of every proposed discontinuance or change, to set the 
matter for public hearing, and to require the train or ferry to be continued in 
operation or service pending hearing and decision. In view thereof, the require- 
ment that the Commission issue an order requiring the train or ferry to be 
continued in operation or service pending hearing and decision in such investi- 
gation would serve no useful purpose and would place an unnecessary burden 
upon the Commission. Since the Commission would be required to institute 
an investigation in each proceeding, it would appear desirable to amend the 
bill to require the railroad to file an application or petition for authority to 
discontinue or change the operation or service of the train or ferry. The rail- 
road could then be required to post a notice of the filing of such application or 
petition in order to advise the public of the proposed action, after which the 
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Commission could assign the matter for hearing without the necessity of the 
issuance of an order requiring the railroad to continue the train or ferry in 
operation. Thus, the ultimate result would be the same as that proposed in the 
pill, and would eliminate the necessity of entering an order in each case staying 
the effective date of the proposed discontinuance or change. 

With respect to the requirement that a public hearing be held in every case, 
the Commission has found from its experience in abandonment proceedings 
under section 1(18) that it is desirable for it to have some discretion in determin- 
ing whether the matter should be set down for hearing. We recommend, there- 
fore, that the bill be amended to give the Commission some discretion in this 
respect. Such an amendment would not, of course, affect the requirement of an 
investigation of all proposed discontinuances or changes in service or operations. 

If section 13a(1) is amended, it is our recommendation that it be done in 
such manner that the procedure thereunder will conform generally to that 
provided for in paragraph (2) of this section, except in respect of the require- 
ment that authority first be sought from a State authority. If so amended, 
the apparent primary objectives of S. 1450 (the requirement of an investigation 
in each case and elimination of the 4-month limitation) would be achieved. 
This also would make it definite that the burden of proof in these cases would 
be on the carrier, which we believe is where it should be. 

Subject to the foregoing observations and suggested changes, we would have 
no objection to the enactment of 8. 1450. 

Respectfully submitted. 

KENNETH H. TUGGLE, 

Chairman, Committee on Legislation. 
ANTHONY ARPATA. 
HOWARD FREAS, 


DEPARTMENT OF JUSTICE, 
Washington, May 15, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 1450) to amend section 13a(1) of the 
Interstate Commerce Act, as amended, relative to the discontinuance or change 
of the operation of certain trains or ferries. 

The bill has been examined, but since the subject matter thereof does not 
directly affect the activities of the Department of Justice, we would prefer not 
to offer any comment concerning it. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 


INTERSTATE COMMERCE COMMISSION, 
Washington, May 8, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DeEAR CHAIRMAN MaGnuson: Your letter of March 16, 1959, requesting a report 
and comments on a bill (S. 1831) introduced by Senator Case of New Jersey (for 
himself and seven other Senators), to amend the Interstate Commerce Act, as 
amended, so as to strengthen and improve the national transportation system, 
insure the protection of the public interest, and for other purposes, has been 
referred to our Committee on Legislation. After consideration by that committee, 
I am authorized to submit the following comments in its behalf: 

While it appears that the first clause of this bill is intended to eliminate section 
13a from the Interstate Commerce Act, it refers to subsection (a) of section 13. 
Section 13a is a separate section which was added to the Interstate Commerce Act 
by the Transportation Act of 1958, and is not a subsection of section 13. The 
United States Code reference should also be changed to “(49 U.S.C. 13a).” 

In contrast to the permissive nature of section 13a(1), the proposed new section 
1(19) (a) would require carriers subject to part I of the act to obtain the au- 
thorization of this Commission to effect such discontinuances, unless the carrier 
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elects to proceed under State law, provided, however, such law exists. In other 
words, under the present provisions of the act, a railroad may discontinue a 
passenger train without Federal action unless the result amounts to an abandon- 
ment of a line of railroad within the scope of section 1(18). Thus, to effect such 
discontinuance the carrier is required only to comply with such State laws as may 
be applicable. If no State laws are applicable it may change the service at will. 
However, under the proposed new section 1(19) (a) the latter no longer would be 
true, it apparently being intended that authorization must be obtained either from 
a State agency or this Commission before any interstate passenger train could be 
discontinued in whole or in part. We have no objection to this proposed change. 

While section 13a presently applies to “any train or ferry,” the proposed new 
provisions would be applicable only to “any passenger train or ferry.” We would 
also have no objection to this proposed change and urge that it be made if the 
bill retains the requirement that a proposed discontinuance be passed upon by 
this Commission where no State law is applicable. 

The effect of the following clause, ‘or if a proceeding for which an order or 
certificate will issue respecting such discontinuance is pending before a court or 
administrative or regulatory agency of any State” which appears in lines 12-14, 
page 2 of the bill, is not clear, and, in view of the immediately preceding language 
in lines 8-12, seems unnecessary. We therefore suggest that this clause be 
eliminated. 

The present section 1(19), which under the new bill would be renumbered as 
section 1(20) and amended to embrace train discontinuances and changes in 
service, sets forth the procedure to be followed by the Commission and parties 
after an appropriate application is filed. In view thereof, and since no change 
of that subsection is proposed by the bill, except as above mentioned, it would 
appear that the two sentences beginning in line 18 and ending in line 25, pag 
2, of the bill should be stricken. We believe that the procedure provided for by 
present section 1(19) adequately protects the public interest, and we are unaware 
of any dissatisfaction with these provisions as they have been applied in aban- 
donment proceedings. We doubt the desirability of making a public hearing 
mandatory in every case in which a protest is filed. From its experience in 
abandonment proceedings under section 1(18), the Commission has found it 
desirable that it have some discretion in determining whether a particular ap- 
plication should be set down for hearing. If the described language is retained 
in proposed new section 1(19), then appropriate changes in the present section 
1(19) should be made to eliminate inconsistencies. 

The language beginning in line 1, page 5 of the bill which reads ‘“(1) by 
striking the period after ‘abandonment of lines’ in the heading of the paragraph 
and inserting in lieu thereof ‘or discontinuance of passenger trains or ferries.’ 
and” should be eliminated. Although the language proposed to be changed ap- 
pears in the appropriate section of the Interstate Commerce Act Annotated, it 
is not a part of the statute itself. If this clause is stricken, the remaining 
clauses (2) through (5) should be renumbered accordingly. 

-aragraph (c) of the proposed new subsection (19) would require the Com- 
mission in proceedings under that subsection to “consider, among other things, 
the carrier’s revenues from all freight and passenger traffic in the State or States 
in which the carrier operates the train or ferry which is sought to be discon- 
tinued.” While the Commission would be directed, under this provision, to con- 
sider the carrier’s revenues, no mention is made of expenses in connection 
therewith. Furthermore, we are doubtful as to the effect which the Commis- 
sion would be required to give to such revenues in determining whether con- 
tinued operation of a particular train is or is not required by the public con- 
venience and necessity and will or will not constitute an undue burden upon 
interstate or foreign commerce. How the courts would construe this paragraph 
is uncertain, but as presently worded we believe that it would be a fruitful 
source of litigation. 

If, as might be argued, the intent of this paragraph is that the Commission 
Should not permit a train to be discontinued if the carrier’s total operations in 
the State or States involved are profitable, the result would be contrary to the 
apparent intent of the Congress when it added section 13a to the act by 
enactment of the Transportation Act of 1958. The report of House Committee 
on Interstate and Foreign Commerce (H. Rept. 1922, 85th Cong.) on H.R. 12832 
pointed out that a major cause of the worsening railroad situation was the 
unsatisfactory passenger situation, and that under the existing law this Com- 
mission had no jurisdiction over discontinuance or changes in train service, 
except where complete abandonment of a line of track was involved. Similarly, 
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in the report of your committee on S. 3778 (S. Rept. 1647, 85th Cong.), it was 
pointed out that ‘a most serious problem for the railroads is the difficulty and 
delay they most often encounter when they seek to discontinue or change the 
operation of services or facilities that no longer pay their way and for which 
there is no longer sufficient public need to justify the heavy financial losses en- 
tailed. The subcommittee believes that the maintenance and operation of such 
outmoded services and facilities constitute a heavy burden on interstate com- 
merce’. [Emphasis supplied. ] 

The inclusion of paragraph (¢c) also would require, in train-discontinuance 
proceedings, impracticable procedure similar to that which, prior to the Trans- 
portation Act of 1958, seemed to be required by certain court decisions deal- 
ing with intrastate rate cases under section 13, which procedure Congress 
deemed it desirable and necessary to eliminate, as evidenced by section 4 of 
the Transportation Act of 1958. We consider the provisions of paragraph (c) 
as most undesirable and urge that they be deleted from the bill. 

We also wish to point out that in proceedings under section 13a(1), the Com- 
mission has found that, where the evidence does not justify the findings which 
are a prerequisite under the statute to an order requiring continued operation 
of a train, it is not empowered to impose upon the carrier involved conditions 
similar to those required by section 5(2)(f) in connection with unifications or 
those customarily imposed in connection with abandonment proceedings under 
present section 1(18) to protect railway employees who may be affected 
adversely by the proposed discontinuance. In Interstate Commerce Commis- 
sion v. Railway L. EH. Association (315 U. S. 373), the U.S. Supreme Court, in 
affirming the power of the Commission to impose conditions for the protection 
of employees in abandonment proceedings, held that the term “public conven- 
ience and necessity” is broad enough to embrace the consideration of the inter- 
ests of railway employees. If the changes proposed by the instant bill are 
made, it would appear that the principle of the Supreme Court’s decision 
would apply equally to train-discontinuance cases, and the Commission could 
consider what conditions, if any, the public convenience and necessity require 
for the protection of employees in those cases where authorization is granted 
for discontinuance of a train. If this result is intended, it would be desirable 
that such intention, and the nature of the protection which should be afforded, 
be stated explicitly. 

In respect of procedure, enactment of the bill would have the effect of elim- 
inating the 30-day notice procedure and the 4-month limitation on the period 
for which the Commission may require operations to be continued pending 
investigation. Within such 4-month period it is not practicable in some cases 
to provide for issuance by a hearing examiner of a proposed report to which 
the parties may file exceptions prior to consideration of the matter by the 
Commission or a division thereof. While we recognize the desirability of pro- 
ceeding with all reasonable dispatch, the time now provided is extremely short. 
We do not oppose the suggested changes. 

The bill also would definitely place the burden of proof upon the carrier to 
show that the discontinuance is permitted by the public convenience and ne- 
cessity. We favor this change. 

Subject to the changes suggested above, we would have no objection to the en- 
actment of S. 1331. 

Respectfully submitted. 

KENNETH H. Tuaa_e, Chairman 
ANTHONY ARPATA, 
HowaArD FREAS, 

Committee on Legislation. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, March 25, 1959. 

B-139013. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

Dear Mr. CHAIRMAN: Further reference is made to your letter of March 16, 
1959, enclosing for comment S. 1331. 

We have no special knowledge of the need for the enactment of this bill, which 
deals with the authority of the Interstate Commerce Commission to authorize 
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the abandonment of any line or lines of railroad or the discontinuance, in whole 
or in part, or the operation or service of any passenger train or ferry when 
operated in interstate commerce, or wholly within the boundaries of a single 
state. The enactment of this bill would seem to be a question of policy for 
determination by the Congress, which would apparently have no effect upon 
the United States as a shipper or user of the carriers’ services nor upon the 
functjons and operations of the General Accounting Office. 

Accordingly, we have no recommendation to make, either for or against the 
enactment of 8. 1331. 

We note that the section references in the first section of the bill (sec. (a)) 
are erroneous, its intent apparently being to repeal section 13a of the Interstate 
Commerce Act as amended by section 5 of the act of August 12, 1958, Public 
Law 85-625 (72 Stat. 571 and 572; 49 U.S.C. 18a). If the bill is to receive’ 
favorable consideration, the section should be redrafted accordingly. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 

Senator Smatuers. All right. Senator Case, as a member of the 

committee we would like to hear from you. I understand you have 


astatement you would like to make. 


STATEMENT OF HON. CLIFFORD P. CASE, A U.S. SENATOR FROM 
THE STATE OF NEW JERSEY 


Senator Casz. Thank you, Mr. Chairman. 

If all the people who enter Manhattan each weekday came by 
automobile, New York City would require five stories of parking 
space covering all the land from the Battery to 52d Street. Yet the 
railroads serving the New York-New Jersey area are constantly 
seeking to cut down or abandon their commuter services, which are 
increasingly unprofitable. It is clearly impossible to accommodate 
large-scale automobile commuting without abolishing the city itself. 
And so we must find a way to bring mass transportation services 
back to life. 

It seems clear there isn’t any single solution. We do need a co- 
ordinated approach to provide a balance between all the major ele- 
ments essential to a modern transportation system. We must establish 
policies in regard to taxation, regulation, use of public facilities and 
the rest, to keep each of these elements alive and able to operate 
effectively. It will obviously be necessary to work out effective pro- 
cedures for cooperation of the various governmental jurisdictions, 
State and local, in which the transportation systems must operate. 

But for now, while local efforts to find the right answers are being 
pursued, the Federal Government has an obligation to help keep these 
services going long enough to permit the basic answers to be found. 

The Transportation Act of 1958 did not create the commuter crisis. 
This law was enacted by the 85th Congress to extend assistance to the 
railroad industry which needs relief and needs it badly. 

But it has had another effect. Hardly was the ink dry on the 
President’s signature when the rush was on to take trains off. From 
the effective date of the act until now, 39 discontinuance petitions and 
notices have been filed with the Interstate Commerce Commission by 
the railroads. Twenty-seven of these involve interstate passenger 
service; the rest, if approved, would eliminate intrastate service. A 
total of 110 trains would be taken off by these petitions. Rail service 
in 23 States would be affected. 
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So the 1958 act is being used, not to assist the railroads so that they 
may continue to function as a vital segment of our transportation 
system, but rather as a means to liquidate essential passenger service. 
This, I suggest, is not what Congress had in mind. 

On March 9, with seven colleagues, I introduced S. 1331, principally 
to protect the public’s interest in the maintenance of essential rail pas- 
senger service, and at the same time to permit the railroads to eliminate 
what is, in fact, unneeded train service. 

If Congress does not pass new legislation, the commuter transporta- 
tion problem could become so serious that drastic and extreme solu- 
tions, which no one wants, would have to be invoked. 

Necessary as I believe our bill to be, it will not itself solve the 
commutation problem. Only vigorous and cooperative efforts by the 
railroads and by those States and communties threatened by wholesale 
reductions in essential service will solve the long-range problems. 

What does S. 1331 seek to accomplish ? 

I do not believe that mass transportation services, operating under 
a public franchise, should be permitted to be dropped solely because 
the carrier sees fit to do so. The opinion of the U.S. Court for the 
District of New Jersey in the Weehawken Ferry case confirmed the 
fears of many of us that section 13a of the Interstate Commerce Act— 
section 5 of the 1958 act—can wipe out rail and ferry passenger service 
without adequate consideration of public need. Indeed, in the 
Weehawken case, there was no consideration of public need. 

A law which permits the elimination of vital services without hear- 
ing and without possibility of appeal should be reviewed and amended. 
That is one very basic reason why we are holding this hearing. The 
Weehawken ferry discontinuance case is, in itself, conclusive evidence 
of the need for our bill. 

As the law is now written and interpreted by the Federal courts and 
the Interstate Commerce Commission, the railroads are given what 
amounts to full authority to remove any passenger trains they desire, 
unless stopped by action of the ICC in the limited time provided by 
the act. 

Our bill would eliminate the 4-month time limit under which the 
ICC now must make its decisions on notices to discontinue interstate 
service. The fate of suburban rail service, affecting perhaps 5,000 per- 
sons in the Weehawken case, 25,000 in the Lackawanna’s threat to 
eliminate service, and many tens of thousands in other threatened 
actions, are too complex to be dealt with in so hurried a fashion. 

The ICC, in its report on S. 1331 to Chairman Magnuson of the 
Senate Interstate and Foreign Commerce Committee, agrees with this 
provision. 

The Commission also fully supports, in its letter to Senator Mag- 
nuson, a provision in S. 1331 central to our purpose. This would, in 
effect, transfer the burden of proof in discontinuance cases from the 
public and the ICC to the railroads. 

There should be no objection to a bill which is substantially the 
same as section 1(18) of the Interstate Commerce Act—the total 
abandonment section—under which the railroads have operated for 
many years. Nor has there been, to my knowledge, any objection by 
the railroads to the way in which this section has been administered by 


the ICC. 
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S. 1331 would require the railroads to obtain permission from the 
ICC or from a State regulatory agency before they can discontinue 
any passenger trains. Ifa railroad files such an application with the 
Interstate Commerce Commission, and protests to the granting of the 
application are received from the public, a hearing must be held by 
that agency and the Commission is required to notify the Governors 
of the States in which the train operates at least 30 days in advance of 
the hearing. 

The railroad—not the public—is required to prove its case—a tra- 
ditionally accepted procedure in abandonment and merger proceed- 
ings. ‘The Commission may then authorize the discontinuance if it 
finds that the present or future public convenience and necessity permit 
it, and issues to the railroad a certificate to that effect. This authority 
may be conditioned upon the railroad’s performing certain acts which 
the Commission concludes are required by the public convenience and 
necessity, such, for example, as the rescheduling of the running time of 
certain trains, the maintenance of additional stope, the elimination of 
stops and the protection of employees affected by particular discon- 
tinuances. The action of the Commission can then be appealed to the 
courts by any party considering itself aggrieved by such action. 

The bill would require, further, that the ICC consider, among other 
factors, the carrier’s revenues from all freight and passenger traffic in 
the State or States in which discontinuance is sought. 

I believe our bill will accomplish what Congress sought to achieve 
last year, and at the same time prevent wholesale elimination of pas- 
senger service. Without its protections, the fate of rail passenger 
service is sealed, I fear, in our great metropolitan complexes, of which 
the New York-New Jersey area is perhaps the classic example. 

Mr. Chairman, I have had several letters which I would like to file 
for the record for inclusion in the record if that is agreeable. One is 
a statement by the Hon. Charles M. Wallhauser , Representative of the 
12th Congressional District of New Jersey, on Senate bill 1331, and a 
letter from Kenneth H. Tuttle, chairm: Mm of the Committee on Legisla- 
tion, dated—that you already have put in the record, I think. 

A telegram dated June 1 from Joseph G. Eitner, chairman of the 
Citizens United Transit Committee, Dumont, N.J.; and from Augustus 
S. Dreier, dated May 28, 1959, of the Inter-Municipal Group for Better 
Rail Service. 

Senator Smaruers. Without objection we will make those letters a 
part of the record. 

Senator Casr. Thank you. LIappreciate that. 

(The letters follow :) 





DUMONT, N.J., June 1, 1959. 
Senator Crirrorp P. CASE, 
Senate Office Building, Washington, D.C.: 

Thank you for your telegram of May 21. We are of opinion our presence at 
hearing would not warrant expense at this time since abandonment of West Shore 
ferries make use of former rail service impracticable for us. However suggest 
your committee check our present bus service to obtain firsthand knowledge which 
will indicate urgent need of change in 1958 Transportation Act. There should be 
no further curtailment of mass transportation in Metropolitan New York area. 
Railroads should aid in solving problem, not add to it. Railroads unwilling to 
assist in solving problem should not be eligible for Government aid, ete. A survey 
just completed definitely shows former West Shore commuters dissatisfied with 
bus service. Thank you for your continued efforts in our behalf. 


JOSEPH G. EITNER, 
Chairman, Citizens United Transit Committee. 
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INTER-MUNICIPAL GROUP FOR BETTER RAIL SERVICE, 
May 28, 1959. 
Hon. CLIFFORD P. CASE, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR CASE: I have your telegram of May 21 advising that hearings 
of the Senate Surface Transportation Subcommittee will be held with regard to 
the Transportation Act of 1958. Unfortunately I will be unable to attend the 
hearings which I understand are to be held next week. 

The Inter-Municipal Group for Better Rail Service is an organization of 17 
municipalities in Somerset, Union, and Middlesex Counties which has been in 
continuous existence since 1945. Its sole concern is railroad transportation. 
The group has discussed on numerous occasions the Transportation Act of 1958 
and is much concerned with the powers granted to the railroads with reference 
to discontinuance of service and the lack of adequate control by the regulatory 
bodies in connection therewith. As you are particularly aware, the situation in 
New Jersey is acute with actual abandonments and threat of abandonments. 

Our group seriously urges that the Transportation Act be amended so as to 
require full and adequate investigation and hearings by the Interstate Commerce 
Commission on every application for abandonment of service by a railroad and 
further that no such abandonment be permitted unless it is clearly shown by the 
railroad that public convenience and necessity can adequately be served without 
the continuance of the particular service desired to be abandoned. 

I feel that Congress must impress upon the ICC the fact that the Commission 
was organized primarily to protect the public and not to be an agency in the 
interests primarily of the carrier. 

When the hearings are held will you present this letter as an expression of 
the opinion of our group. 

Respectfully yours, 
Avuaustus 8S. DreEIer. 


STATEMENT BY Hon. CHARLES M. WALLHAUSER, REPRESENTATIVE OF THE 12TH 
CONGRESSIONAL DISTRICT OF NEW JERSEY, ON SENATE BILL 1331. 

Mr. Chairman, it was my sincere desire to be here today to testify in person in 
support of Senate bill 1331 because of its extreme importance to many of my 
constituents, and to the area of New Jersey that I have the honor to represent 
in the House of Representatives. 

However, this is not possible because I will be in attendance at the Atlantic 
Congress being held in London, England, from June 5 to 9, as a delegate of the 
House of Representatives, and, therefore, I respectfully ask that my views be 
inserted in the record of these proceedings through this written statement. 

First, I would like to state that I gave concrete evidence of my support of 
this bill by introducing in the House of Representatives on March 12, 1959, a 
bill, H.R. 5608, carrying the exact language of Senate bill 1331. I took this 
action after consultation with the Honorable Clifford P. Case, with whom I 
have maintained a close liaison on this matter, and in an effort to speed 
consideration and action on the legislation. 

Like Senator Case, I would like to see this bill, or any similar one, enacted 
into law as quickly as possible. Undue delay might mean locking the barn 
door after the horse has escaped. If we tarry too long there may be no passenger 
trains left in many of our metropolitan areas. Federal, State, or local legisla- 
tion and action of any kind will then be too late to do any good in helping to 
solve the serious problems, both from railroad and public viewpoints, surrounding 
railroad passenger services. 

I respectfully suggest that we must not allow this to happen. Railroad 
passenger services are too important—not only on a regional basis, but for the 
overall economic well-being of our Nation. 

Senate bill 1831 is in the public interest. Basically, it seeks to assure to the 
publie that its rights will be fully protected when railroads seek the discon- 
tinuance of passenger services. 

I believe adoption of Senate bill 1331—or similar legislation—is essential if 
we are to keep faith with those hundreds of thousands of people throughout 
the Nation who depend upon railroad commutation service to carry them back 
and forth. Should we ignore the rights of those living in our great cities and 
those living in the suburban areas of our great cities? 


44818—59——2 
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As the committee is aware, Senate bill 1331 would amend the Interstate Com- 
merce Act as amended last year. Since enactment of last year’s amendments, 
railroads in some areas have virtually leaped into action to seek train 
discontinuances. 

Frankly, it is most difficult to keep up to date on the number of railroad ap- 
plications for passenger-train discontinuances that have been filed and are being 
filed since the action of last year. The present applications may well be the 
start of an avalanche of similar applications and there are indications that this 
is so. In fact, some railroads have stated unequivocally that they will seek 
to completely wipe out commuter service on their roads. For example, Perry 
M. Shoemaker, the president of the Delaware, Lackawanna & Western Railroad, 
serving a huge population in my district, has made a declaration to this effect. 

Under present law, it is conceivable this could happen rapidly. If it does hap- 
pen, it will have a catastrophic impact on many areas. This would be particu- 
larly true in my own 12th Congressional District of New Jersey, where many, 
many persons must rely on railroad commuting service to earn their livelihoods. 
It would have a severe economic effect in all of the suburban municipalities 
located in my district. 

While I will not attempt to cover every point in the bill before you, as I 
know other witnesses well versed in the technicalities of transportation law will 
do, I would like to call attention to three areas of the bills directly concerned 
with the rights of the public. They are: 

1. The extension of time allowed the Interstate Commerce Commission to 
consider train-discontinuance applications. 

The 1958 amendment has imposed an unreasonable time limit on the Interstate 
Commerce Commission in its consideration of such applications. It is obvious 
that the Commission cannot now give full and needed consideration to all ap- 
plications before it, and those that they may reasonably expect in the near future, 
within the time limit imposed. This bill would correct this condition. 

2. The compulsory holding of public hearings on discontinuance applications 
by the Commission. 

The public should never by denied its inherent right to be heard. 

3. The placement of the burden of proof upon a railroad to show that the dis- 
continuance of trains is not against the public convenience and necessity. 

The railroads should not be allowed to escape one of their prime responsibilities 
in asking for discontinuance of passenger trains. 

These proposed changes in law would in no way diminish the rights of the rail- 
roads they now enjoy under present statutes. However, the changes would give 
greater rights to the public when the railroad services that are essential to them 
are threatened with extinction. 

I am keenly aware of the financial troubles of the railroads. But I also am 
keenly aware that we cannot permit rapid and wholesale discontinuances and 
abandonments of railroad services without giving full and deliberate considera- 
tion to the rights and needs of the general public. 

I repeat, the proposals before you seek to guarantee these rights to the public. 
I do not hold for a moment that the proposals are a cure-all for the plight in 
which the railroad commuter finds himself because of circumstances beyond his 
direct control. What is proposed here is a mild antidote, but a sorely needed 
antidote. 

Congress can help administer that antidote. It will prevent hasty action. It 
will serve to help prevent actions wherein the rights of the railroads could take 
precedence over the rights of the people. 

I respectfully ask for the committee’s favorable action on Senate bill 1331 
and thank you for the opportunity of being heard. 


Senator Smatuers. All right; our next witness will be the author 
of the companion bill, the Honorable Harry Harrison A. Williams, 
the Senator from New "Jersey. 

I understand by agreement that he is w illing to yield; let the 
Senator from New York, Senator Javits, make a ‘statement. Is that 
right ? 

Mr. WittraMs. That is right. 

Senator SmarHers. Senator Javits, we are glad to hear from you. 
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STATEMENT OF HON. JACOB K. JAVITS, U.S. SENATOR FROM THE 
STATE OF NEW YORK 


Senator Javirs. Thanks to my colleagues, I have two other com- 
mittee meetings and I shall take not more than 5 minutes. 

Mr. Chairman, I am a cosponsor of Senator Case’s bill, S. 1331. 
The interests of the people of the State of New York are very real 
and urgent. 

That is certainly the case in many areas of the State which are 
largely dependent on railroad transportation. It is particularly true 
of New York City, which is the largest focus of commuter travel in 
the world. 

There are 300,000 daily commuters to New York City alone, coming 
from nearby points in Connecticut, New Jersey, and the neighboring 
counties of New York State. Some 50 percent of these commuters, 
more than 208,000 travel by rail every day over nine railroad lines, 
and the remainder come into the city by bus and automobile. 

Now, Mr. Chairman, I think I was the one person on the floor of 
the Senate who opposed section 13(a) when it first came before us; 
I thought I saw its dangers then and they certainly have been realized 
in what has ensued. 

The first notice of the discontinuance of an interstate passenger 
facility was filed by the New York Central Railroad one day after 
the act was passed and it sought to effect termination of ferries carry- 
ing 7,000 commuters a day between Weehawken, N.J., and the city of 
New York. 

All together there have been a half a dozen proceedings under 13(a) 
to discontinue trains and ferries which serve New York or the metro- 
politan area of New York in addition to the ferry proceeding to 
which I have just referred and which inconvenienced thousands of 
commuters. 

There have been also proceedings by the Lehigh Valley Railroad as 
well as others by the New York Central. Now, we can each only give 
Mr. Chairman, the best evidence from our State. 

The Public Service Commission of the State of New York in a 
report dated January 26, 1959, on the financial condition of the rail- 
roads operating in the State characterize the situation and I quote 
as an “all-pervading sword of Damocles,” and this is what the Cole 
mission felt the Congress had hung over the heads of the com- 
muters coming into New York, and it pointed out that the ICC 
severely circumscribed in any effort to defer the dropping of this 
sword of Damocles in a very practical way. 

It went on to say that— 
we submit, is an awesome power to be exercised and awesome responsibility 
to be discharged, both with marked caution. 

Obviously the discontinuance of transportation within our State 
up to the time of the enactment of the Transportation Act of 1958 can 
only be accomplished on the basis of a finding by the public utility 
commission that public convenience and necessity no longer require 
the service. 

The ICC did not have authority intrastate and the authority granted 
by the 1958 act gives it an extension of importance over that kind of 
a commuting service. 
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Now we can understand why this is needed but at the same time we 
deeply feel with Senator Case and others who have sponsored this 
bill that it requires safeguards of a kind which we have in this bill but 
were not put in the original bill, so I am glad to say that I had the 
privilege of calling attention to them and seeking to amend it at that 
time. 

Now Robert Purcell is a special omeeen4 to Governor Rockefeller 
on the 4 rare of railroad and bus lines in New York rendered a re- 
port on March 12, 1959, and he referred to this provision of the act 
we are talking about now as bringing home to the public a service 
crisis in the operation of passenger railroads. 

What I would like to emphasize, Mr. Chairman, is that in New York 
we are not just complaining, we are trying to do something about it. 
A legislative program has been presented to the legislature which 
makes substantial contributions on the part of New York toward the 
resolution of the problems of the railroads. 

We created an office of transportation in the executive department 
to advise and assist the Governor in formulating transportation pol- 
icies. We amended our tax laws to grant the railroads certain exemp- 
tions from real property taxes with provision for reimbursement to 
local tax districts for hardships which they might suffer as a result of 
what had to be done for the railroads and we authorized the Port of 
New York Authority, a bi-state agency of New York and New Jersey, 
to purchase and lease railroad cars to assist in the handling of 
passenger traffic. 

Also we have entered into a compact with New Jersey for the pur- 
pose of trying to work out a long-range plan and together with Sen- 
ators Case, Keating, and Williams, who is here today and so kindly 
yielded to me, we have sponsored legislation to give congressional con- 
sent to that compact. 

Also, I have sponsored myself legislation pending here to give the 

‘ailroads the benefit, under the Federal taxation, of the tax abatements 
or concessions which they get under local taxation. 

In other words, Mr. Chairman, we are not at all insensitive to the 
nb pnye and we are doing our utmost to contributing to meeting it 
yut_ we do not believe that all of this can be contr ibuted to by the pre- 
cipitated cutting off of service which is characterized in the recent past 
under the authority of this act. 

Mr. Chairman, as an example of what a drastic hardship this can 
be to a community by a public service agency I close by citing the 
example of Ithica, N.Y., where the Lehigh Valley Railroad Co. pro- 
posed to discontinue all passenger train service through Ithica, only 
a couple of week ago. 

A community of 40, 000, the seat of Cornell University, it is a com- 
munity of 20 000, including 10,000 students. Now it so happens that 
the airport which was serving Ithica was shut down at the time. Hence 
that would have thrown the whole place in a turmoil. No way of 
getting there by mass transportation except by automobile. 

We made those recommendations to the management and I pay a 
tribute to the management that it called off the discontinuance realiz- 
ing that it was simply impossible. That was their option, another 
management might not have done it. 
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Mr. Chairman, I point out, therefore, what a serious matter this is 
to leave this situation as it stands where the railroad of its own volition 
can make the discontinuance. 

I close, Mr. Chairman, again thanking my colleague for yielding to 
me pointing out that in the State of New York we are serious in help- 
ing the railroads, an indispensable public service, they need our help, 
and I point out, Mr. Chairman, that it isn’t going to ingratiate them 
with the public to have this untrammeled authority, they need the pub- 
lic’s assistance. 

They are going to get in very bad as I just pointed out in this case 
of the city of Ithaca, they are going to get in very bad with this un- 
trammeled authority. And I hope very much, Mr. Chairman, that 
the justice of this position will be realized, although I did make it 
when the bill was up, and that the committee will consider favorably 
S. 1331 or my colleague’s bill, whichever the committee thinks the best. 

Senator Smatuers. Thank you. 

Senator Cass. I want to say, Mr. Chairman, that I think we should 
recognize that the Senator has been stalwart in this fight from the 
beginning; I voted with him several times last year trying to right 
the situation before the bill was adopted. He has, indeed, been a real 
fighter, not for an unreasonable but for an entirely reasonable solution 
to this problem. 

Senator Javirs. May I say, too, Senator Case, that you have given 
great leadership and more time and effort than most of us have been 
able to give, and also to the chairman of the subcommittee who did the 
first constructive thing that was ever done for the railroads. 

We are not complaining about the scheme of the help, but this par- 
ticular thing has worked bad. 

Senator Scuorrret. Mr. Chairman, I regret that another appoint- 
ment kept me from being here at the inception of this hearing this 
morning. We are finding some things being done now by some of 
the States and municipalities, Senator, that have never been done for 
a good many years to overcome what has contributed very much 
toward the difficulty that we are in right today, isn’t that true? 

Senator Javirs. I couldn’t agree more and my tribute to the chair- 
man makes the point, and I think it is most essential, that the plight 
of the railroads was everybody’s business until Senator Smathers 
really belled the cat. Now we find some difficulties with what has 
been done and we in the great commuting centers ask in the same spirit 
of justice that he tried to use with the railroads, that we be helped 
with those difficulties. 

Now the State of New York, as I just outlined, has already authored 
a considerable program and will do more, and I think the State of 
New Jersey will. Weare anxious to; the municipalities and the taxing 
authorities proceeded without regard in many cases to the financial 
condition of the roads, that cannot be, but at the same time the ball 
can’t swing so far the other way that the commuter is going to be 
completely prejudiced, too. 

Senator ScHorpret. I appreciate the Senator’s view and I will say 
very frankly the Senator has taken a very fair position on this. As 
the distinguished Senator from Florida and the other members of the 
subcommittee know, this problem has developed—and I don’t say it 
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We created an office of transportation in the executive department 
to advise and assist the Governor in formulating transportation pol- 
icles. We amended our tax laws to grant the railroads certain exemp- 
tions from real property taxes with provision for reimbursement. to 
local tax districts for hardships which they might suffer as a result of 
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pose of trying to work out a long-range plan and together with Sen- 
ators Case, Keating, and Williams, who is here today and so kindly 
yielded to me, we have sponsored legislation to give congressional con- 
sent to that compact. 

Also, I have sponsored myself legislation pending here to give the 
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or concessions which they get under local taxation. 

In other words, Mr. Chairman, we are not at all insensitive to the 
nepnay and we are doing our utmost to contributing to meeting it 
mut we do not believe that all of this can be contributed to by the pre- 
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the airport which was serving Ithica was shut down at the time. Hence 
that would have thrown the whole place in a turmoil. No way of 
getting there by mass transportation except by automobile. 

We made those recommendations to the management and I pay a 
tribute to the management that it called off the discontinuance realiz- 
ing that it was simply impossible. That was their option, another 
management might not have done it. 
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Mr. Chairman, I point out, therefore, what a serious matter this is 
to leave this situation as it stands where the railroad of its own volition 
‘an make the discontinuance. 

I close, Mr. C hairman, again thanking my colleague for yielding to 
me pointing out that in the State of New York we are serious in help- 
ing the railroads, an indispensable public service, they need our help, 
and I point out, Mr. Chairman, that it isn’t going to ingratiate them 
with the public to have this untrammeled authori ity, they need the pub- 
lic’s assistance. 

They are going to get in very bad as I just pointed out in this case 
of the city of Ithaca, “they are going to get in very bad with this un- 
trammeled authority. And I hope very much, Mr. Chairman, that 
the justice of this position will be realized, although I did make it 
when the bill was up, and that the committee will consider favorably 
S. 1331 or my colleague’s bill, whichever the committee thinks the best. 

Senator Siaruers. Thank you. 

Senator Case. I want to say, Mr. Chairman, that I think we should 
recognize that the Senator has been stalwart in this fight from the 
beginning; I voted with him several times last year trying to right 
the situation before the bill was adopted. He has, indeed, been a real 
fighter, not for an unreasonable but for an entirely reasonable solution 
to this problem. 

Senator Javirs. May I say, too, Senator Case, that you have given 
great leadership and more time and effort than most of us have been 
able to give, and also to the chairman of the subcommittee who did the 
first constructive thing that was ever done for the railroads. 

We are not complaining about the scheme of the help, but this par- 
ticular thing has worked bad. 

Senator Scuorrret. Mr. Chairman, I regret that another appoint- 
ment kept me from being here at the inception of this hearing this 
morning. We are finding some things being done now by some of 
the States and municipalities, Senator, that have never been done for 
a good many years to overcome what has contributed very much 
toward the diffic ulty that we are in right today, isn’t that tri 1e 2 

Senator Javrrs. I couldn’t agree more and my tribute to the chair- 
man makes the point, and I think it is most essential, that the plight 
of the railroads was everybody’s business until Senator Smathers 
really belled the cat. Now we find some difficulties with what has 
been done and we in the great commuting centers ask in the same spirit 
of justice that he tried to use with the railro: ads, that we be helped 
with those difficulties. 

Now the State of New York, as I just outlined, has already authored 
a considerable program and will do more, and I think the State of 
New Jersey will. Weare anxious to; the municipalities and the taxing 
authorities proceeded without regard in many cases to the fin: incial 
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can’t swing so far the other way that the commuter is going to be 
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the distinguished Senator from Florida and the other members of the 
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is only on the eastern Atlantic seaboard area because it is out in the 
Midwest in certain areas—of dislocations. The long delays and the 
fighting of a practical readjustment have brought us to a kind of 
impasse in this thing. 

Senator Javits. I thank my colleague. 

Senator Smaruers. We are delighted now to hear from the junior 
Senator from New Jersey, who is the author of Senate bill 1350, 
Senator Williams. 


STATEMENT OF HON. HARRISON A. WILLIAMS, JR., U.S. SENATOR 
FROM THE STATE OF NEW JERSEY 


Senator Witu1ams. Thank you very much, Mr. Chairman, and I 
am deeply grateful to you and to the committee for this opportunity 
to have hearings on the measure that I introduced and the other 
measure introduced by my colleague from New Jersey, and others. 

I have a prepared statement which has been generally distributed 
and I would like to include it for the record, but probably summarize 
it in the interest of time for this committee. 

(The full statement follows:) 


Your kindness in permitting me to testify at this time is appreciated very 
much. I welcome this opportunity to discuss S. 1450, one of the two bills you 
are considering here today. 

S. 1450, as you well know, would amend the Transportation Act of 1958. 
This committee conducted a long and intensive hearing to gather the data needed 
for such a far-reaching act. I congratulate you on a difficult job well done. 

The act clearly indicates that you have a deep understanding of the problems 
facing many railroads of the United States. Important steps were taken to 
assure that this Nation would have a transportation system which would serve 
the Nation well in normal trade and during emergencies. 

S. 1450, the bill introduced March 17, does not dispute the intent of the 
act—it would merely amend section 13a(1), the section which spelled out new 
procedures for discontinuances of commuter and other passenger lines. 


EFFECTS OF 18A(1) 


This section, I believe, has had effects which may not have been foreseen 
or desired when the act was passed. 

Under section 13a(1), any carrier whose rights with respect to the discontinu- 
ance or change of the operation or service of any train or ferry operating 
across State lines are subject to any State law or regulatory authority is per- 
mitted to file with the Interstate Commerce Commission 30 days’ notice of any 
proposed discontinuance or change. The filing of such a notice has the effect 
of superseding State jurisdiction and the carrier may take the action con- 
templated by the notice unless otherwise ordered by the Commission. The 
Commission has authority, during the 30-day notice period, to institute an inves- 
tigation of the proposed action. If such an investigation is instituted, the 
Commission may, by order served at least 10 days prior to the date on which the 
discontinuance or change would have become effective, require the continued 
operation or service of the train or ferry pending hearing and decision, but not 
for a longer period than 4 months beyond the proposed effective date of 
discontinuance or change. 

If the Interstate Commerce Commission finds in its investigation that the 
operation or service in question is required by public convenience and necessity 
and will not unduly burden interstate or foreign commerce, it may by order 
require the operation or service of the train or ferry to be continued or restored 
for a period not to exceed 1 year from the date of its order. At the expiration 
of the period specified in such an order, State jurisdiction will again attach 
unless the Interstate Commerce Commission procedure I have just described is 
again invoked. 

I realize that the purpose of section 13a(1) is to permit the railroads to 
eliminate passenger train service for which there is no longer a valid need and 
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which does impose an undue burden on interstate commerce. But I think that 
we must question whether this has been the only result of this particular pro- 
vision. I think we must face the fact that the section permits—and even 
encourages—the discontinuation of many other passenger train services still 
urgently required to meet the needs of the public. 

The ICC has informed me that 26 applications for curtailment or discontinu- 
ance have been made to the Commission under terms of the section. Ten dis- 
continuances have been permitted. One application has been withdrawn. 
Continuances were required in two cases. 

These applications, and other evidences of a rapidly increasing breakdown 
of commuter service, has caused alarm and some despair among commuters, 
public officials, and others in the Nation. 

The Lehigh Valley application for discontinuance of all passenger service 
would have affected 650,000 passenger trips a year, many of whom are totally 
dependent upon these trains for commuter service to and from their places of 
work. The ICC has held that partial continuance is needed, and 4 of the 10 
trains involved have been continued. Important as it is, the Lehigh Valley 
case is only part of the total picture. 

The urban area which encompasses northern New Jersey and Manhattan has 
been particularly hard hit by 13a(1). It is one of the few areas in the Nation 
in which hundreds of thousands of persons must cross State boundaries every 
day in order to reach their places of work. The same is true, to a lesser extent, 
in the Philadelphia-Camden area. In other words, any measure which would 
speed discontinuance of interstate passenger traffic would be particularly felt in 
New Jersey. And this is precisely what has happened. 

Discontinuance of the New York Central ferries (West Shore Division) has 
been permitted. Erie Railroad ferries have been discontinued. 

Mr. Ralph Fusco, public utility commissioner of New Jersey, has told me that 
there is a definite trend in that State on the part of railroads for curtailment or 
discontinuance to the point of complete breakdown of commuter service. This, 
he has said, will result in congestion of all highway facilities. 

At this moment in New Jersey, the public utilities commission now has appli- 
eations for discontinuance of train service which has served almost 5,000 
passengers. 

In addition, another 7,000 riders would be affected by proposed fare increases. 

To be sure, these proposed service curtailments and fare increases are not the 
direct result of section 13a(1). But they do help paint a picture of the train 
service deterioration in my home State. 

This is particularly significant, because recent announcements indicate that 
the need will be for more rail commuter service, and not less. 

In the 22-county metropolitan area around New York City, the population 1s 
now about 16 million. The latest prediction—announced after a 3-year study, this 
week—is that this will increase by 414 million by 1975, a total of 20,500,000. 

Dr. Raymond Vernon, the Harvard economist who made the estimate, has 
predicted that new suburban communities will bear the brunt of the population 
increase. Most of these communities are more distant than the municipalities 
where many commuters reside now. 

In other words, commuters to New York City and to other parts of their home 
States are going to travel farther to reach work. To do this, they are going to 
need good transportation. I think this committee has already heard, many times, 
the arguments for moving people by rail instead of attempting to move auto- 
mobiles on highways. 

But let me add a few more facts to your bulging files: Governor Meyner, of 
New Jersey, announced last week that new funds may be needed to finance an 
estimated billion dollars worth of highways in New Jersey alone. This estimate 
does not include, of course, the cost of new vehicular facilities which might be 
needed if we had to make huge investments in such river crossings—but we have 
a few clues on how much such crossings would cost. The Narrows Bridge be- 
tween Staten Island and Brooklyn will cost about $320 million. The second 
deck of the George Washington Bridge—and the huge intricate new approaches 
and other related improvements—will cost about $183 million, or many more 
millions than the cost of the original bridge. 

Surely, it is not solely a local matter when such expenditures are considered. 
Under the present highway program, Federal funds would pay, to a large extent, 
for such improvements. I think it is obvious that it is in the interest of all 
citizens to avoid, in every way possible, such expenditures. Mass transporta- 
tion by rail would, of course, eliminate the need for a great deal of future, 
expensive highway construction. 














18 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


Our basic goal, it seems to me, must be to look toward a transportation system 
that concentrates on moving people rather than vehicles. The costs in highways, 
tunnels, bridges, etc., involved in permitting the trend toward movement on 
rubber, would be gigantic if not prohibitive and the resulting congestion would 
exaggerate today’s transportation frustrations if that is imaginable. 

To anyone concerned about the transportation future in New Jersey, this is a 
grim picture. Something must be done about it, and something shall be done 
about it if State and local officials are given enough time to put new solutions 
into effect. They will not have that time if existing facilities are scrapped be- 
fore they can offer a plan which may be based, in a very large part, on just those 
facilities. Let me explain further: The Interstate Commerce Commission, in 
a report issued May 18, said its members disagree with a Commission examiner 
who predicted the end of rail passenger travel by 1970. The report said that 
defense and other needs would require rail passenger service in the near and 
distant future. The report also said that State and local agencies should take 
the initiative in seeking an answer. 

In New Jersey and New York, State legislatures have passed resolutions for 
the creation of the New York-New Jersey transportation agency. This bill 
would create an agency to prepare interim and long-range plans for a Hudson 
River mass transit system. 

There is pending before the Congress measures to authorize the establishment 
of a bistate agency. I am hopeful these measures will prevail soon. The work 
eannot get underway until they do. This seems to me an added reason why we 
should amend section 13a(1) to permit a more orderly and full procedure pend- 
ing the time these State efforts can bear fruit. 

In New Jersey, a new division of railroad transportation has been created. 
The director, H. A. Thomas, Jr., has already started plans for action intended 
to bring transportation relief. 

The State public utility commission has made recommendgtions for mergers or 
other measures to reduce railroad costs and increase railroad use. 

In the south Jersey-Philadelphia area, definite progress was reported last 
month. An engineering report recommeded a $93 million plan for a modern, 
efficient transit system. Initial reaction to the proposal seems favorable. A 
traffic engineering firm is now studying this proposal. 

After years of talk about the commuter-transportation chaos, legislators and 
others in New York and New Jersey have recognized, with constructive steps, 
that local action is the basis of all further action. I think we can be certain of 
definite progress, even at this late date, in the two States. 

My purpose in dwelling on these signs of progress is simply to emphasize that 
any proposed solution may well depend upon rail facilities now in use or recently 
discontinued. If rail lines, terminals, or other potentially useful facilities are 
not available when the time comes for actual implementation of those plans, 
we may find ourselves faced with costs so great that we will not be able to rouse 
popular support for them. 

My amendment to the Interstate Commerce Commission bill would not, of 
course, prevent curtailments or discontinuances. But it would assure full 
investigation to protect the public against hasty action on services which may 
prove to be essential in the near and distant future. 





PROVISIONS 8. 1450 





OF 





S. 1450 would accomplish this objective, I believe, for the following reasons: 
The present 4-month limitation on the period which the carrier filing a notice 
of intent to abandon service may be required to continue operations, pending 
investigation and decision by the Commission, struck me as unreasonably short 
and totally inadequate for the public, whenever it wishes to oppose the abandon- 
ment, to prepare its case. My bill, 8S. 1450, would remove these limitations and 
permit the Interstate Commerce Commission to proceed in due course. I am 
happy to note that the Commission agrees that this would be desirable. In a 
letter to Chairman Magnuson of the committee, dated May 8, the Commission 
commented as follows: 

“Under the present provisions of the statute, in order that a decision may be 
rendered before the expiration of the 4-month period, it is considered necessary 
that the proposed discontinuance or change be assigned for hearing not more than 
30 to 40 days after the entry of an order instituting an investigation, and there- 
after to shortcut the procedure normally followed by the Commission in contested 
formal proceedings. For example, within such 4-month period it is not practi- 
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cable in some cases to provide for issuance by a hearing examiner of a proposed 
report to which the parties may file exceptions prior to consideration of the mat- 
ter by the Commission or a division thereof. While we recognize the desirability 
of proceeding with all reasonable dispatch, the time now provided is extremely 
short. Wedo not oppose these suggested changes.” 

The other major provision of my bill also was intended to afford greater pro- 
tection for the public interest, by requiring the Commission to institute an in- 
vestigation with respect to each notice of a proposed discontinuance or change 
in operation of service of any train or ferry filed with it under section 18a. This 
was proposed when I learned that one railroad took the position at a hearing 
that the public has no right to be heard in cases arising under this statute, ex- 
cept through the formal appearance of the State. Should such an extreme view 
be upheld by the courts, this would mean that no commuters’ associations, 
chambers of commerce, representatives of the employees, or others affected by 
the abandonment, would have an opportunity to be heard, and it seems only 
logical, since the issue has been raised, to make clear that Congress intended no 
such cavalier treatment of the general public by specifically providing for a 
hearing in every instance. 

In its report on my bill in its May 8 letter to Chairman Magnuson, the 
Commission has suggested some modification of this requirement which, while 
retaining the requirement of an investigation of all proposed discontinuances 
or changes in service of passenger train operations, would afford it some leeway 
in determining whether or not the matter should be set down for a hearing. 
The Commission’s letter on this proposal reads as follows: 

“Under the proposed measure, the Commission would be required to enter 
upon an investigation of every proposed discontinuance or change, to set the 
matter for public hearing, and to require the train or ferry to be continued in 
operation or service pending hearing and decision. In view thereof, the require- 
ment that the Commission issue an order requiring the train or ferry to be 
continued in operation or service pending hearing and decision in such inves- 
tigation would serve no useful purpose and would place an unnecessary burden 
upon the Commission. Since the Commission would be required to institute 
an investigation in each proceeding, it would appear desirable to amend the 
bill to require the railroad to file an application or petition for authority to 
discontinue or change the operation or service of the train or ferry. The rail- 
road could then be required to post a notice of the filing of such application or 
petition in order to advise the public of the proposed action, after which the 
Commission could assign the matter for hearing without the necessity of the 
issuance of an order requiring the railroad to continue the train or ferry in 
operation. Thus, the ultimate result would be the same as that proposed in 
the bill, and would eliminate the necessity of entering an-order in each case 
staying the effective date of the proposed discontinuance or change. 

“With respect to the requirement that a public hearing be held in every case, 
the Commission has found from its experience in abandonment proceedings 
under section 1(18) that it is desirable for it to have some discretion in deter- 
mining whether the matter should be set down for hearing. We recommend, 
therefore, that the bill be amended to give the Commission some discretion in 
this respect. Such an amendment would not, of course, affect the requirement 
of an investigation of all proposed discontinuances or changes in services or 
operations.” 

I am certainly less interested in my pride of authorship of this measure than 
I am in obtaining legislation which will do the job that so urgently needs to 
be done to correct the present situation which prevails under section 13a(1). I 
know only this: Legislation providing adequate protection for the public’s 
interest in passenger train discontinuance cases is needed. I am informed that, 
in the view of competent observers, the Commission has not abused its discre- 
tionary powers in determining whether cases should be set down for a hearing, 
and that the present procedures in such cases have provided adequate protec- 
tion. Since the Commission has indicated it does not believe a requirement for 
mandatory hearings is needed, I am prepared to accept the suggestions of the 
Commission in this regard, if in the more expert judgment of the members of 
this Committee such an amendment to my bill will not deprive the public of 
its basic right to state its case in passenger train abandonment proceedings. 
My objective is just protection of the public interest, and if this objective is 
realized, my purpose in sponsoring this legislation will have been attained. 

In this connection, I want to note an additional recommendation which the 
Interstate Commerce Commission made in its aforementioned letter to Chair- 
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man Magnuson with respect to my bill. It said: “If section 13a(1) is amended, 
it is our recommendation that it be done in such a manner that the procedure 
thereunder will conform generally to that provided for in paragraph (2) of this 
section, except in respect of the requirement that authority first be sought from 
a State authority. If so amended, the apparent primary objectives of S. 1450 
(the requirement of an investigation in each case and elimination of the 4-month 
limitation) would be achieved. This also would make it definite that the burden 
of proof in these cases would be on the carrier, which we believe is where it 
should be.” 

I regard this recommendation of the Commission as highly constructive and 
urge the committee to extend it careful consideration. 

I recognize that another measure sponsored by a number of my colleagues, 
S. 1331, is pending before this committee. This measure suggests adopting 
another procedure to meet the same problem, namely providing the same pro- 
ceedures for train discontinuance as presently prevail for line abandonments 
with all of the attendant procedures that have grown up under the experience 
of section 19. I do not quarrel with this suggested approach. The goal in my 
mind is more important than any particular approach to achieving it. Should 
the committee, in its wisdom, decide on the approach suggested in S. 1331, or 
any other approach which would assure a more orderly proceeding with ade- 
quate protection to the public, I would certainly extend my full support on 
the floor of the Senate. 

Again, thank you, Mr. Chairman, for your indulgence in permitting me to 
extend my views on this crucial question before you today. 


The balance of Senator Williams’ statement follows :) 
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Discontinuance of passenger train service in New Jersey, Jan. 1, 1958, to date 


Total pas- 

sengers using 
Railroad Trains dis- railroad 
continued weekdays 
(each 
direction) 
Nhs Pet te 8 Oke dd i vieuh a ckebabbadatinaeskoawsre 12 

I OS Si nk seal neibemenebes 50 14, 000 
EE SE Ee ae 170 24, 000 
EEO ree ena Neh kwaiiebabenanbupacedboceacce &4 9, 500 
a UL kE a tia cbun ines addskanusenbctateabnaonicen 252 1 55, 000 
SS eae sbconibsistinadhahiglablaiaset a uiasnhastinedidaiainaieaatiktesine 8 2 900 
I alate ens hcaliebiniemnntanwns 35 4, 000 
ee en I NN on on mencescancutiseuensonsa: 91 2, 500 
ot ee Sok aah shia cenénc dewanusebinthnnadsbivthimetemd 40 25, 000 
Pennsyivaenia-Reading Seashore Lines... .........-cccccncccccccccccccccceses- 24 2, 300 
a algae eeaaammnatbibities aioiomch masta otis 766 137, 700 


1 Some Hudson & Manhattan passengers are duplicated as passengers on other railroads. 
2 Note ICC decision. 


Baltimore & Ohio train service in New Jersey (docket No. 10419) 
Discontinued, April 27, 1958. 
Number of trains discontinued, 12. 
Number of passengers using the railroad, 500 in each direction. 
Central Railroad of New Jersey (docket No. 10493) 


Schedule changed, April 27, 1958. 
Number of trains discontinued, 19. 
Number of passengers using railroad, 14,000 total each direction weekdays. 


Docket No. 11212 


Schedule changed, April 26, 1959. 
Number of trains discontinued, 31. 
Passengers using railroad, 14,000 total each direction. 


Delaware, Lackawanna & Western (docket No. 10581) 


Schedule changed June 26, 1958. 
Number of trains discontinued, 76. 
Number of passengers using railroad, 24,000 total each direction weekdays. 
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Delaware, Lackawanna & Western (docket No. 106387) 

Schedule changed April 27, 1958. 

Number of trains discontinued, seven Saturday, Sunday, and holiday (interstate 

service). 

Number of passengers affected, about 200 total both directions. 
Delaware, Lackawanna & Western (docket No. 11059) (diesel service) 

Schedule changed May 9, 1959. 

Number of trains discontinued, seven (Boonton branch). 

Number of passengers using Boonton branch, 2,000 each direction weekdays. 
Delaware, Lackawanna & Western (docket No. 11060) (electric service) 

Schedule changed May 9, 1959. 

Number of trains discontinued, 80. 

Number of passengers using railroad, 24,000 total each direction weekdays. 
Brie Railroad, main line (docket No. 10679) 

Schedule changed March 27, 1959. 

Number of trains discontinued, 80. 

Number of passengers using railroad, 9,500 each direction weekdays. 
Brie Railroad, northern branch (docket No. 10599) 

Schedule changed August 9, 1958. 

Number of trains discontinued, four (Saturdays only). 

Number of passengers, 40 total both directions. 
Hudson & Manhattan (docket No. 10595) 

Schedule changed September 7, 1958. 

Number of trains discontinued, 252. 

Number of passengers using railroad, 55,000 each direction weekdays. 
Lehigh Valley Railroad (docket No. 10596) 

Schedule changed May 2, 1958. 

Number of trains discontinued, two. 
ICC abandonment case 

Schedule changed May 25, 1959. 

Number of trains discontinued, six. 

Number of passengers using railroad, 900 each direction daily. 
New York Central (West Shore) (docket No. 8509) 


Schedule placed in effect June 30, 1958, 

Number of trains discontinued, 35. 

Number of passengers using railroad, 4,000 each direction weekdays. 

After discontinuance of ferry service on March 25, 1959, the number of pas- 
sengers on this line dropped to 150 in each direction. 


New York, Susquehanna & Western Railroad (docket No. 9277) 
Schedule placed in effect January 12, 1958. 
Number of trains discontinued, 91. 
Passengers using railroad, 2,500 each direction weekdays. 
Pennsylvania Railroad (docket No. 10593) 
Schedule placed in effect July 26, 1958. 
Trains discontinued, 31. 
Docket No. 10812 


Schedule placed in effect January 12, 1959. 
Trains discontinued, 2. 
Number of passengers using railroad, 20 each direction. 


Docket No. 11215 


Schedule placed in effect April 26, 1959. 
Trains disconti aued, seven. 
Number of passengers using railroad, 25,000 each direction weekdays. 


Pennsylvania-Reading Seashore Lines (docket No. 10605) 


Schedule placed in effect December 1, 1958. 
Number of trains discontinued, seven. 
Number of passengers using Millville branch, 300 each direction weekdays. 
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Docket No. 11056 


Schedule placed in effect April 2, 1959. 

Number of trains discontinued, 17. 

Number of passengers using Atlantic City and Cape May service, 2,000 each 
direction weekdays. 


Basic fare increase proceedings before the New Jersey Public Utilities 
Commission in 1958 and currently 


| New Jersey Estimated | 











Public number of 
Railroad Utilities | Increase sought passengers /|Effective date 
Commission affected 
Docket No. 
Percent} Amount 
Central RR. of New Jersey..............-- 10540 5 | $37,000 1,500 | Mar. 23, 1958 
iL 11233 5 3, 405 150 | June 1, 1959 
Hudson & Manhattan RR-_.......-..--2-. 10257 50 34, 000 3,500 | Mar. 1, 1959 
BRIE VOY Bill winchocntsdépcenvancdned 10540 5 450 20 | Mar. 23, 1958 
New Jersey & New York RR-_--...-...---- 10540 5 345 15 Do, 
OO BEE CIEE BEER. ccecnccnnccccen 10540 5 480 20 Do. 
ena tee a. O 10984 5 305 10 | Jan. 25, 1959 
New York & Long Branch RR...._.._---- 10540 5 (4) Mar. 23, 1958 
TATE FE accconkvnhtncscndunbacces 10540 5 85, 000 ”. 000 Do. 
ot fee eee eR Ce rese see eR Ree Se 10984 5 78, 600 3,000 | Jan. 25, 1959 
Pennsylvania-Reading Seashore Lines___-_- 10540 5 22, 000 800 | Mar. 23, 1958 
OE ate ES 10984 5 26, 500 800 | Jan. 25, 1959 
ae ee Ne etn enh icra an wiettn 10540 5 200 8 | Mar, 23, 1958 
a a a cel | 10984 5 Bas Vasnestibe pacgut: bigs eee 99 


4] Jan, 25, 1959 


1 Unavailable, 
2 Negligible. 


Commutation fare increase proceedings in 1958 and currently before the New 
Jersey Public Utilities Commission 


New Jersey Estimated | 
Public Utili- | number of Effective 
Railroad ties Commis-| Increase sought passengers | date 
sion docket affected 
No. 


Percent | Amount 








Central RR. of New Jersey__-.----.------- 1 11246 40 | $350, 000 3, 000 (2) 
Delaware, Lackawanna & Western RR----| 10545 12 65, 000 4,000 | Mar. 30, 1958 

2 

te ee sel dd 3 11260 13 {sian \ 6, 000 () 
£110. 00 Mar. 30, 1958 
i cedinds cicaiakkemedadubineniant th we 10545 12 EY Coc crerts boise coor vies ee re 





1 Interim increase of 20 percent (approximately $175,000) permitted by public utilities commission on 
June 2, 1959. 

2 Pending. 

3 Relates to increases in both commutation and basic fares. 

4 Commutation. 

5 Basic fare. 

Senator Smatuers. Any way you would like to proceed, Senator, 
we will be delighted to accommodate you. 

Senator Witt1as. I believe the statement has been delivered to 
the various interested groups here and they have it in hand. 

Of course, I would like to say at the outset that while I wasn’t 
in the Senate last year, I know full well the painstaking work that 
went into the Transportation Act of 1958, the comprehensiveness of 
the bill, and the great good that it has done and will do and certainly 
have no quarrel with ‘the Transportation Act overall, but the pro- 
visions contained in 13a(1) have produced some very undesirable 
results in my opinion and that is the sole provision that we are deal- 
ing with here in an attempt to amend it to correct some of the practices 
that have developed under it. 
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I would point out that discontinuances of passenger services are 
proceeding at an alarming rate. I am most familiar, of course, with 
my own part of the country and city—for example, the Lehigh Valley 
Railroad that made application for the discontinuance of all of its pas- 
senger services. The ICC has found need for continuing 4 of the 
10 trains requested to be discontinued in our area; the Delaware, 
Lackawanna & Western Railroad some time back laid a heavy threat 
before us that they would discontinue all of their passenger service. 

I am happy to say, and I will refer to this in a moment, that they 
have retreated from this and are willing to wait a reasonable time. 
Public Utility Commissioner Ralph Fusco, of New Jersey, just last 
night in a long talk with me described graphically the trend toward 
au Sebelbloeen of passenger service and commuter service in our area. 
He told me that since January 1 of 1958 a total of 766 passenger 
trains have been discontinued, trains that did carry a total of 137,700 
people, and I have made these figures part of my prepared testimony. 

Beyond that, throughout our 

Senator SmaruHers. May I interrupt you, Senator? Did he say 755 
trains? 

Senator Wixtii1aMs. Seven hundred sixty-six. 

Senator Smaruers. Trains have been discontinued ? 

Senator Wit1aMs. Yes. Now, I am not putting this entirely at 
the doorstep of 13a(1). 

Senator SmaruHers. I might ask, Where did you get that particular 
information, you said somebody supplied it to you. 

Senator Witu1aMs. This came from the State Public Utilities Com- 
mission of New Jersey and it, of course, is not all to be laid at the door- 
step of 13a(1). But the facility of discontinuances under that 
provision has produced a number of the hasty discontinuances that 
we have experienced and beyond that throughout our community there 
is a grim anxiety hanging over our commuter communities and this is 
felt by the young and the old, the rich and the poor. Our mail re- 
flects even the anxiety among children who hear the talk at the dinner 
table of their parents who have invested in a home out in the suburbs 
and now wonder just how they are ever going to get to work if the 
discontinuances continue at the rate that they have been proceeding. 

Senator Scnorpret. Mr. Chairman, I would like to ask the dis- 
tinguished Senator this question on this figure of 700-some discon- 
tinuances. 

Does the Senator, in his exhibit or in his information upon which this 
figure is based, have the period of time when those discontinuances 
took place? 

Senator WiiuraMs. Yes; I have those figures and they are set down 
by individual railroads and the dates of discontinuance. 

The future, of course, is anything but bright. The predictions are, 
the population of 16 million now residing in the New York metropoli- 
tan area will advance to 20 million by 1967. The statistics also show 
that people are moving farther from the center of the cities to the 
suburbs, they have to travel a longer distance to work. If we see in 
the future railroad facilities being discontinued and the entire burden 
being thrown on the highway, chaos certainly will result unless monu- 
mental sums of money are paid and expended for adequate highways 
and the figures are staggering. Just as an example, the proposed 
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Narrows Bridge linking Brooklyn with Staten Island has a price tag 
on it of $320 million. Double-decking the George Washington Bridge 
has a price tag of about $182 million. And these are just to get over 
the waterways. The highways leading to them to take care of this 
kind of population growth would be, I would think, unbearable, par- 
ticularly in view of the fact that the railroads are there and they are 
available and in my judgment we should try to find every way to en- 
courage them to be maintained and available for our future needs. 

I will say that we are now seeing some very desirable development 
of proposal and activity at the State and local level where certainly 
the ultimate solution must be found. New York and New Jersey now, 
through their legislatures and Governors, have a transportation 
agency; that requires, of course, the consent of Congress which we 
hope will shortly be forthcoming. Both States have divisions of 
railroad transportation that are new. I would like to point out that 
just this morning I noticed that Governor Rockefeller has even put a 
timetable on proposals for railroad transportation proposals to meet 
the problem. I would like to quote from him. 

The Governor asked the State’s new transportation chief yesterda 
to make a broad study of New York’s future transportation na 
and how to meet them. He said he believed the broad outlines of 
such a statewide transportation survey could be completed this year 
so that recommendations could be made to the 1960 legislature. 

Earlier I referred to the D.L. & W. and their suggestion of a few 
months back that they were going to discontinue all of their commuter 
service and just yesterday they testified before the public utilities 
commission in New Jersey that they are willing to postpone that for 
a reasonable time because of the rapid tempo of study being given the 
situation by the recently created State division of transportation, and 
they referred to Governor Meyner’s announcement that he was con- 
sidering a special message to the legislature on July 27. 

Then a direct quotation from President Shoemaker, of that rail- 
road : 

In all fairness this group should have an opportunity to present a program 
which might alleviate the immediate emergency. 

I recite this record of solid beginning to get to the root of the 
problems because it seems to me that we should protect present facili- 
ties with adequate procedures so that there won’t be foasity, ill-con- 
sidered discontinuances, because after these proposals are made and if 
they should incorporate present facilities, if those facilities have been 
lost it would be most costly, indeed, to regain them at a later time. 
That is why I have introduced S. 1450, that in my judgment will 
bring adequate safeguards to the consideration of passenger-train 
discontinuances. It provides for notice, it provides for vehicles, it 
provides for hearing, and finally for ICC findings on the convenience 
and necessity and also the question of undue burden on interstate 
commerce. It closes the gaps and the loopholes that now exist in 
13a(1) where there is a 4-month time limitation. There is no re- 
quirement that there be a hearing, and there is inadequate time for 
adequate investigation by the ICC. : 

I was pleased to notice that the ICC did in general and specific 
terms feel that most of the measure I have advocated here would be 
worthwhile for their consideration of discontinuance cases. With re- 
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ard to the other bill, S. 1331, while I am far from an authority on it, 

certainly would not resist the measure if the committee in its wis- 
dom decided that that was the best way to approach the problem that 
we feel so deeply was created by present section 18a(1). 

Senator Smaruers. I thank the able Senator. 

Are there any questions? 

Senator Case do you have any questions ? 

Senator Case. It is just nice to have my colleague before this com- 
mittee and cooperating in this effort, and he has joined us in working 
very effectively in that direction. I also welcome his statement that he 
would be, so far as he knows, happy enough with our bill if the com- 
mittee should decide that that was the one to take. 

I did want to ask one question. As to where under your bill, Senator 
Williams, the burden of proof in these matters of discontinuance of 
service would lie? 

Senator Witu1ams. The ICC has suggested some language change 
that would make my measure, if adopted, conform to the procedures 
and in this area of burden conform to 13a(2), which I am certainly 
happy to adopt in my measure, in fact all of the recommendations of 
the ICC for change, and there were only two or three, I think, are— 
I can accept and I certainly agree with; the burden would then go 
to the railroads, the burden of proof would rest with them. 

Senator Casr. Under the proposed amendment to your bill, but 
not under your bill itself? 

Senator WiuiaMs. It is, of course, a technical matter, the ICC 
feels that it wouldn’t, therefore, I am agreeable to that change. 

Senator Casr. Thank you, I welcome the support of the Senator 
on that particular provision. 

Senator Smaruers. Any other questions? 

Senator Yarborough ? 

Senator Yarsoroucu. Senator Williams, I think we all agree that 
the commuter trains are the most efficient way of getting people from 
the suburban areas into the heart of these big cities to work. That 
doesn’t answer the $64 question, How are you going to get people to 
ride those trains? Isn’t the falloff of passenger traffic the basic 
cause of the difficulty ? 

Senator Wittiams. The fallout in passenger traffic in some meas- 
ure is related to the falloff of railroad service both in terms of 
equipment and in terms of schedules. I think there are good examples 
where railroads have spruced up that they have recaptured lost trade, 
and I read that the Long Island Railroad has experienced renaissance 
because of its vigor in revitalizing its lines, and I think we have seen 
other examples of that in my area. 

There was a beginning in the Jersey Central with the new modern 
Budd cars, and in my judgment if the train scheduling is right and 
the equipment is inviting, we need not worry because our highways, 
you just can’t imagine how they are at peak loads these days, and 
people are getting to the point of total frustration. 


Senator YarsoroucH. You think they get frustrated enough to 
finally get back ? 


Senator WituiaMs. I certainly do. 
Senator YarsoroucH. Your sprucing them up and taking off the 


green paint and putting on the red, white, and blue, like the Postmas- 
ter did, would the people use them more? 
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Senator Witi1aMs. You know, air conditioning, for example, and 
other things make it most inviting. 

Senator Yarsorouen. Are these trains not air conditioned ? 

Senator Wiuu1AMs. Very few are in the commuter service really air 
conditioned, open windows and they are unholy in the summer, 
believe me. 

Senator Case. Senator, if I may interrupt you, speaking directly 
about the Jersey, New York service, the seashore are, and one or two 
on the Pennsylvania that take some commuter passengers. I think 
the New York Central and the Westchester Line, I don’t know about 
the Long Island, those generally are modern air conditioned coaches, 
And the service, I believe, is well patronized. 

Senator WiiuiaMs. It is the exception with the trains we are fa- 
miliar with in New Jersey. 

Senator Yarsoroucu. Where they are air conditioned is their pas- 
senger traffic holding up there ? 

Senator Case. I think this would require a survey. 

Senator Wriu1aMs. This is on the New York side and I am frankly 
not as familiar with that. There has been a lot of publicity given to 
the Long Island Railroad and its improvement of service. 

Senator YarsoroucH. Thank you very much, Senator Williams, for 
this very beneficial statement. 

Senator Wmu1AMs. Thank you. 

Senator Smatuers. Thank you, Senator Williams, we very much 
appreciate your statement. 

The next witness, I understand is the Honorable Frank C. Osmers. 
Ishehere? Congressman Osmers. 

If not, we have Hon. Florence P. Dwyer. Congresswoman Dwyer, 
we are delighted to have you here as our next witness. 

Senator Smatruers. Congresswoman Dwyer, we are very happy to 
have you and you just go right ahead. 


STATEMENT OF FLORENCE P. DWYER, A REPRESENTATIVE IN THE 
CONGRESS FROM THE SIXTH DISTRICT OF THE STATE OF NEW 
JERSEY 


Mrs. Dwyer. Thank you, Mr. Chairman, I am grateful to the sub- 
committee for the opportunity to appear in support of legislation to 
make more effective the Interstate Commerce Commission’s new 
authority over the discontinuance of railroad passenger and ferry 
service. 

I especially appreciate the chairman’s generosity and sense of fair 
play in scheduling hearings on the two bills, S. 1331 and S. 1450, which 
are so critically important to the largest metropolitan region in the 
world, as well as to other areas of the country dependent on adequate 
railroad commuter service. 

It is typical, I understand, of the chairman’s willingness to see both 
sides of the question, and of his record on this subcommittee of recog- 
nizing not only the needs but also the responsibilities of the Nation’s 
railroads. 

If the committee is willing—in the interest of expediting testi- 
mony—lI shall not read my entire statement, but simply highlight what 
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I consider are the most important points, since the committee has the 
full statement available before it for the record. 

Before discussing the need for and merits of S. 1331—which was 
introduced by my good friend and distinguished predecessor in the 
House, Senator Case, and which I have the honor of sponsoring in the 
House—I would like to emphasize certain relevant characteristics 
about the New York metropolitan region that bear heavily on this bill. 

This metropolitan region is the largest in the world. It embraces 
parts of three States and contains within its compact boundaries 
nearly 10 percent of the population of the United States and more 
than 40 percent of the Nation’s railroad commuters. In this area, 
more than twice as many commuters—an estimated 208,000—depend 
on rail transportation than rely on automobiles, or did so, that is, 
until the current rash of discontinuances. 

An adequate railroad passenger system is absolutely essential to the 
area, since our network of highways is already taxed to capacity and 
no practicable substitute for rails 1s available. For example, one re- 
liable friend of mine has reported that he used to drive from Union 
County, N.J., to New York City in 20 minutes, whereas it now requires 
more than an hour—along the same route and at the same time of day. 

It is virtually certain that these crowded conditions will increase 
in the next few years. The Harvard University study of the New 
York metropolitan region, which was just reported this week, pre- 
dicts a likely population growth for the region of 4.5 million above 
the present 16 million by 1975, with an additional 3 million by 1985. 
The study also concludes that the population boom and the growth 
of the suburbs will put strenuous demands on suburban commuting 
facilities. 

In the light of these facts, therefore, I would suggest that now is the 
time to strengthen and expand commuter transportation facilities, 
rather than encourage their further shrinkage. 

I do recognize, nevertheless, that commuter railroads, especially in 
the East, have been harassed by the long-term failure of much com- 
mutation service to pay its own way. Costs have rather consistently 
outrun revenues, and thereby have tended to place a burden on entire 
railroad systems. This, of course, was the basis of the action recom- 
mended last year by this committee and approved by the Congress 
which authorized railroads to come to the Interstate Commerce Com- 
mission in order to discontinue unprofitable train and ferry service, 
both interstate and intrastate. 

In many other ways, too, the Transportation Act of 1958 aided the 
country’s railroads at a time when they reflected the depths of our 
economic recession. That most of the railroads have displayed great 
powers of recovery during the first quarter of 1959—with average earn- 
ings about 428.8-percent higher than the same period last year—is 
due not only to the general improvement in the economy but also 
. the farsighted wisdom of the authors of the Transportation Act of 
1958. 

As the distinguished chairman of the subcommittee remurked 
earlier this year, the commuter problem is not a new one, and was not 
caused by the Transportation Act of 1958. As he observed at that 
time, the problem is a truly complex one. It is not solely a Federal 
responsibility, but requires that States and local communities also join 
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in solving it. Fortunately, some at least of the many units of govern- 
ment involved are now accepting their responsibility. New York, 
for example, has enacted a comprehensive program to help maintain 
needed railroad passenger service—a program including tax relief, 
help in obtaining rolling stock, and other advantages. Both New 
York and New Jersey have entered into a bistate transportation com- 
pact, which is now awaiting approval by the Congress. Other pro- 
posals are also under active consideration, including the possibility 
of local tax relief in New Jersey—a particularly burdensome problem 
for commuter railroads—and the practicability of enlisting Port of 
New York Authority participation in some form of regional com- 
muter transit system. 

As a practical matter, however, the Transportation Act of 1958 did 
complicate the commuter crisis—though at the same time it served to 
alert people that effective action could no longer be postponed. By 
adding a provision for Federal jurisdiction over discontinuance of 
trains and ferries, section 13a of the Interstate Commerce Act, the 
Transportation Act in effect invited frustrated railroad managements 
to seek quicker, easier, and simpler discontinuance at the ICC than 
was often possible at State agencies. The response has been 
impressive. 

s of June 3, the ICC has informed me, 39 notices have been filed 
under the 2 subsections of section 13a of the act, providing for the 
discontinuance of about 110 trains. Railroads have filed additional 
discontinuance petitions with various State agencies and have an- 
nounced plans to discontinue still more trains. All of them may well 
end up as cases before the Commission under section 13a. 

The results of this action in the New York-New Jersey region have 
already been drastic. Among others, the Putnam division and the 
West Shore division of the New York Central have discontinued pas- 
senger service. Much of the Lehigh Valley passenger service and all 
the Lackawanna electrified suburban service either has gone or soon 
will disappear. In addition, the important suburban service of the 
Central of New Jersey and the Erie Railroads are gravely threatened. 

Whether or not any or all of these discontinuance notices are justi- 
fied, experience under the new section 13a makes it clear that the ICC 
cannot now give adequate consideration to the public need for the 
threatened commuter service under the limitations and restrictions 
of the act. 

In its report to the House Commerce Committee on H.R. 5596—a 
bill I introduced which is identical to S. 1331—the Commission stated 
that “the time now —— is extremely short.” It explained that 
the period within which it is required to rule on discontinuance cases 
makes it impracticable in some cases to complete the required Com- 
mission procedure. 

In writing section 18a into the Interstate Commerce Act last year, 
Congress provided an entirely new method for handling train-discon- 
tinuance cases. Formerly, all such cases were considered local in 
character and subject to the jurisdiction of State law or State 
agencies. 

The objections underlying the proposed S. 1331 concern chiefly the 
procedure governing discontinuance of interstate trains; in its es- 
sentials, the procedure now governing discontinuance of intrastate 
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trains is similar to the procedure in the proposed bill—a procedure 
which seems to me protects the public interest to a greater degree 
than the procedure in interstate cases. 

Briefly, section 13a(2) now provides that— 

(1) Discontinuance authorization may be granted only after a full 
hearing. oe : 

(2) No time limit is set within which the ICC must rule on 
petitions. ae : : 

(3) The Commission must make positive findings that (a) public 
convenience and necessity permit of such discontinuance, and (6) 
without discontinuance, the continued service will constitute an un- 
just and undue burden on the interstate operations of the railroad or 
on interstate commerce. at 

Thus, the burden of proof is left where it belongs—on the petition- 
ing carrier; the public interest is specifically protected; and the 
Commission is required to exercise its authority only after full 
consideration. 

Senator Scuorrren. Mr. Chairman, may I ask the distinguished 
Congresswoman a question here? 

You say there and it is right, as you point out in section 13a(2), 
that no time limit is set within which the ICC must rule on these 
petitions. 

Now, while the ICC and some of these related agencies are crea- 
tures of the Congress, don’t you feel that there must be some con- 
sideration given as to the time within which some of these things must 
be acted upon and not just let them drag interminably ? 

Mrs. Dwyer. Yes, sir; I feel, Senator, that there should be ade- 
quate time for the ICC to make proper consideration of the cases 
involved. 

Senator Scuorrre,. Thank you very much. 

Mrs. Dwyer. None of these vitally important conditions, however, 
are present in the procedure now governing discontinuance of inter- 
state trains. On the contrary, section 13a(1) provides, among other 
things, that— 

(1) No public hearings or any other consideration is required of 
the ICC in advance of train discontinuances. 

(2) Railroads may discontinue service on their own volition 30 
days after notice to the ICC if the Commission does not institute 
an investigation within 20 days after notice has been filed; the Com- 
mission, therefore, is required to make a preliminary finding in less 
than 3 weeks after it receives notice if discontinuance is to be halted 
even temporarily. 

(3) After the initial 30-day period, the Commission may order 
service continued for a period of only 4 months, whether or not it 
has completed its investigation and consideration. 

(4) The ICC may order service continued only after a hearing and 
investigation; thus the protection of the hearing and investigation 
oo is accorded only to the carriers and not to the public’s need 
or the service. 

(5) Likewise, before it can require carriers to continue service, the 
Commission must make a finding that (a) the service is required by 
the public convenience and necessity, and (6) that continuation of 
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the service will not unduly burden interstate or foreign commerce; 
this is the reverse of the findings required by subsection (2), and places 
the burden of proof on the Commission, not on the petitioners. 

(6) In any event, the Commission cannot order continuation of 
the service for more than a year. 

Under these circumstances, as recent experience indicates, the Com- 
mission is seriously handicapped in its obligation to protect the public 
interest in transportation. It cannot adequately consider the complex 
issues involved within the available time; and rulings which affect 
thousands of passengers dependent on railroad service may be neces- 
sarily based on an incomplete consideration of the facts. 

The Case bill is designed, as I understand it, to overcome these pro- 
cedural limitations and encourage the ICC to give equal consideration 
to the needs of the public while it does justice to the needs of the rail- 
roads. The bill does not do violence to the constructive work of this 
committee in writing the Transportation Act of 1958; it does not 
restore jurisdiction over train discontinuances to the States; it does 
not hobble the ICC in granting necessary relief to the railroads. It 
simply reflects the experience of the past few months in the operation 
of section 18a(1) of the act and seeks to adjust the law to the realities 
of this experience. 

It is highly significant, I believe, that the experienced Interstate 
Commerce Commission—an agency by no means hostile to the rail- 
roads—has at least tacitly agreed with most of the chief provisions 
of this bill. In fact, it seems to me the report of the Commission, 
which I understand is presently before the subcommittee, offers a 
very promising basis for a compromise solution. 

Briefly, this is how the Case bill would amend the present provisions 
governing the discontinuance of interstate passenger train or ferry 
service: 

(1) The relevant language would be inserted as a new paragraph 
19 of section 1 of the act; instead of amending section 13a, that section 
would be deleted, with the technical change suggested by the Com- 
mission. The new language would thus follow present provisions 
governing the abandonment of railroad lines, to which it is closely 
related. 

(2) The Case bill would require an affirmative authorization from 
the ICC or the appropriate State agency before passenger trains or 
ferries could be discontinued—rather than, as at present, permitting 
discontinuances without such specific authorizations. The Commission 
favors this change. 

(3) The bill would thus close a loophole in the present law which 
permits a carrier to discontinue service at will if no State laws are 
applicable; the Commission has no objection to this result. 

(4) While present law regarding discontinuance procedures ap- 
plies to any train or ferry, the Case bill would apply only to passenger 
trains and ferries; the Commission has no objection to this provision. 

(5) The proposed bill would require a public hearing in every dis- 
continuance proceeding in which protests were received by the Com- 
mission, while under present law the Commission need not even insti- 
tute an investigation. The Commission, however, proposes that it 
be left with a certain amount of discretion in determining whether 
a hearing should be held in particular cases. Since procedure re- 
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specting applications for abandonment in the present section 1(19) 
would apply under the proposed bill to discontinue applications, the 
Commission believes that this procedure would adequately protect 
the public interest. 

It is my own view, however, that the requirement for public hear- 
ings in the bill is one of its principal purposes. With all due re- 
spect to the Commission’s experience and good judgment, I would 
suggest it is important to make this concession to public opinion, 
especially since train discontinuance cases have always been a local 
matter in the past. I feel sure that hearing procedures could be 
devised in such a way that this requirement would not unduly delay 
the Commission’s work. If the committee accepts this view, however, 
then appropriate changes in the present section 1(19) should be made 
in order to eliminate inconsistencies, as the Commission suggests. 

(6) The provision in the Case bill requiring the Commission to 
consider in Mascnsiiveanes roceedings the carrier’s revenues from all 
freight and passenger tratlic in the States in which the particular 
train is operated was intended to counterbalance an excessive reliance 
on the possible losses of the passenger train in question. Since a rail- 
road operates under a public franchise, it has an obligation to serve 
the reasonable needs of that public. The fact that a particular train 
loses money should not, I believe, be the sole determinant in a dis- 
continuance proceeding. 

However, since the fact of a train’s losses is not and would not be 
the only factor in considering whether the train should be discon- 
tinued, the Commission’s fear that the proposed paragraph (c) of 
section 1(19) would be ambiguous and would invite litigation should 
be explored further, I believe. 

(7) The Case bill would empower the Commission to attach what- 
ever conditions it deemed in the public interest to certificates of pas- 
senger train discontinuance; this power is already provided the Com- 
mission in abandonment and unification cases. As the Commission 
_— out, it does not possess this authority presently in regard to 
discontinuance proceedings under section 13a. It would seem logical 
that the Commission should have the power to impose necessary con- 
ditions in such an important matter, especially since it now has this 
authority in similar situations. The Commission has not objected 
to this provision. 

(8) Among its most important provisions, the proposed bill would 
eliminate the present 30-day notice procedure and the 4-month time 
limit during which the Commission could require operations to be 
continued. The Commission strongly suggests it favors such a 
change. 

(9) Similarly, under the proposed bill, the Commission would be 
enabled to require the continued operation of a train or ferry for 
whatever period is deemed necessary. 

(10) Finally—and of major significance—the bill would clearly 
place the burden of proof upon a railroad to show that a proposer dis- 
continuance is permitted by the public convenience and necessity ; the 
Commission could issue a certificate of discontinuance only if such 
a finding of public convenience and necessity could be made on the 
basis of the record before it. 

The Commission has stated that it favors this change. 
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The Commission has also proposed several technical changes in 
the Case bill and has suggested appropriate places in which to clear 
up possible inconsistencies or ambiguities. 

Mr. Chairman, I have tried to indicate in this statement that I am 
more concerned for the substance of S. 1331 than I am for all of its 

articulars. The committee, with its wealth of experience, can un- 
oubtedly improve on the bill. I personally hope it does so. 

I believe strongly, however, that its essentials should remain un- 
impaired. I believe it is of the greatest importance that the Com- 
mission be empowered to protect more effectively the public interest 
in railroad passenger transportation. This is vital to the health and 
welfare of the entire metropolitan New Jersey-New York-Connecticut 
region, as it is to other sections of the country. 

This bill will not solve the commuter problem. But it is a key ele- 
ment to the overall effort by various levels of government and by 
private citizens and organizations to establish an effective and adequate 
commuter system on a basis that is fair and just to the railroads and 
to the public which needs their services. 

Thank you very much, Mr. Chairman and members of the sub- 
committee. 

Senator SmatrHers. Thank you very much, Congresswoman. 

Any questions ? 

Senator Scnoren. No, thank you. * 

Senator Casr. May I just make this observation: I want to thank 
you on behalf of the people of New Jersey for this very splendid 
statement. It is another example of the kind of service that you are 
giving to our district. 

Mrs. Dwyer. Thank you, Senator. 

Senator Smatuers. We have listed as our next witness the Honor- 
able Peter Frelinghuysen, Jr., Member of Congress from New Jersey. 

I understand Mr. Frelinghuysen will be accompanied by Joe Harri- 
son, the counsel for the Morris County Railroad Transportation 
Association. 


STATEMENT OF HON. PETER FRELINGHUYSEN, JR., A REPRESENTA- 
TIVE IN THE CONGRESS FROM THE FIFTH DISTRICT OF THE 
STATE OF NEW JERSEY; ACCOMPANIED BY JOSEPH HARRISON, 
COUNSEL, MORRIS COUNTY RAILROAD TRANSPORTATION ASSO- 
CIATION, NEWARK, N.J. 


Mr. Frevincuuysen. That is right, Mr. Chairman. 
Thank you, Mr. Chairman and members of the committee. It isa 
leasure for me to be able to testify before your committee on the bill 
5. 1331, and as the chairman has already pointed out I have accom- 
panying me Mr. Joseph Harrison who is appearing as counsel for the 
Morris County Railroad Transportation Association, an official agency 
of my home county, Morris County. eS 
I might add that Mr. Harrison in addition to appearing in his 
resent capacity has had long experience in this field, having served 
or a 5-year period as nt gor Attorney General of New Jersey, as- 
signed as service counsel for the New Jersey Board of Public 
Commissioners. 
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I have a brief statement, Mr. Chairman, which, if I may, I should 
like to read, but before doing that I would like to say that the testi- 
mony this morning seems to be given mostly by neighbors and I would 
like to say that whereas this is a problem which has a very serious 
regional impact on the New York-New Jersey area I do think that 
the Federal Government has a real role in determining what it may 
legitimately do with respect to that kind of a problem. 

On April 10, 1959, the Delaware, Lackawanna & Western Railroad 
Co. issued a notice to its passengers which read as follows: 


NOTICE 
DISCONTINUANCE OF SUBURBAN AND COMMUTATION SERVICE 


Take notice that the Delaware, Lackawanna and Western Railroad Co. hereby 
announces that effective June 9, 1959, all electric-train suburban and commuta- 
tion service will be completely discontinued on its Montclair branch between 
Hoboken and Montclair and return, on its Morristown main line between Ho- 
boken and Dover and return and on its Gladstone branch between Hoboken- 
Summit and Gladstone and return. 


(Signed by) J. A. CRappock, 
Superintendent M. & E. Division. 

I might say, Mr. Chairman, that this statement not wholly a sur- 
prise came as a bombshell to a great many people who regularly use 
the Lackawanna Railroad. Senator Williams has already mentioned 
that yesterday the president of the Lackawanna Railroad indicated 
that they were willing to delay a reasonable length of time before 
taking, and I am quoting from him, this drastic action. I think 
without any question such complete discontinuance of service would 
be drastic action. 

I have attached a reproduction of this notice to my statement. 
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(The document follows :) 


THE DELAWARE, CACKAWANNA AND WESTERN RAILROAD COMPANY 


NOTICE 


DISCONTINUANCE OF SUBURBAN 
AND COMMUTATION SERVICE 


TAKE NOTICE that The Delaware, Lackawanna 
and Western Railroad Company hereby an- 
nounces that effective June 9, 1959, all 
electric-train suburban and commutation 
service will be completely discontinued on its 
MONTCLAIR BRANCH between Hoboken and 
Montcdair and return, on its MORRISTOWN 
MAIN LINE between Hoboken and Dover and 
return, and on its GLADSTONE BRANCH 
between Hoboken-Summit and Gladstone 
and return. 


Dated: J. A. CRADDOCK 
April 10. 1959 Superintendent M. & E. Divi: 





Mr. Fretrneuuysen. Both prior to and since that day last April, 
I have received literally hundreds of letters from constituents in my 
congressional district. Most of these letters are from members of the 
New Jersey commuting public. They are seriously concerned, as I 
am, about the plight in which they, as commuters, will find themselves 
if and when complete curtailment takes place. 

I would like to add that before I started my present occupation I 
was a regular commuter as I am sure Senator Case was on railroads 
and, incidentally, Senator Case, Senator Williams, Congressman 
Dwyer and I are all former commuters on the Baltimore & Ohio Rail- 
road which unfortunately 2 years ago discontinued all passenger 
service, so we know in a very real sense about some of the incon- 
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veniences which do develop when you have curtailment or elimination 
of passenger service. 

There is also deep concern about the serious economic effect which 
such a suspension would have on the whole northern New Jersey area. 

Some have asked whether those now using rail transportation could 
not use buses or their own automobiles to get to their jobs if service 
were suspended. Perhaps in some areas the dislocation would not be 
too serious. However, we in the Fifth Congressional District are not 
close enough to the city for easy alternate means of transportation to 
be used. My district consists of all of Morris and Somerset Counties 
and part of Middlesex County, all located in the northern part of 
New Jersey. My home town of Morristown is about 30 miles west of 
New York. In this area reside roughly 10 percent of the nearly 6 
million inhabitants of New Jersey. 

And in the northern New Jersey area generally the bulk of the popu- 
lation resides. Many of the 20,000 to 25,000 commuters now using the 
Lackawanna Railroad are employed in downtown Manhattan. There 
are no buses, and they need railroads if they are to get to their 
destination. 

There is no doubt that many railroads are in serious financial straits. 
Their taxes are high and costs are high, and they are confronted with 
serious competition from other forms of transportation. 

As Senator Javits has said, they are indispensable as a public service. 
It is essential that these problems, therefore, be tackled more vigor- 
ously and eventually solved at the local and State level. New York 
and New Jersey recently entered into a compact which would create 
a bistate agency to deal with the long-range aspects of the commuter 
crisis in the metropolitan area. I was happy to cosponsor enabling 
legislation in Congress. 

Until a long-range solution can be developed, however, it appears 
self-evident that any regulatory agencies, State or Federal, should 
move extremely slowly before authorizing termination of service. In 
my opinion the complete curtailment of commuter service in the north- 
ern New Jersey area would be a catastrophe. I have received hun- 
dreds of letters stating that my constituents would be forced to sell 
their homes and move elsewhere, if this should occur. 

The Transportation Act of 1958 contains provisions which were 
designed to aid railroads in financial distress. Under section 13a as 
now interpreted, the railroads are given considerable authority to 
remove passenger trains, unless the ICC within 5 months determines 
that service should be continued. | 

I favor enactment of S. 1331, a bill introduced by Senator Case and 
others, which would considerably strengthen the role of the ICC in 
these applications for abandonment of service. Under its provisions 
the ICC would not be obliged to reach a decision on discontinuance 
within the 5-month period. Since these questions often are extremely 
complex it seems doubtful if the ICC could adequately consider all 
the issues under such a time limitation. And we have already heard 
testimony to that effect that they think this restriction is inadvisable 
and that they would suggest lifting that. 

The bill would also require the carrier show that public convenience 
and necessity permit the discontinuance of service. As matters stand 
now, the burden of proof rests on the public and it is virtually im- 
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possible for them to prove that public convenience requires continua- 
tion of rail service. Under S. 1331, on the other hand, the burden of 
proof would rest where it should, on the railroads. 

In considering these applications, furthermore, the ICC would be 
specifically ordered to consider the railroad revenues from all freight, 
as well as passenger, service. Another provision in the bill would 
make it mandatory that public hearings oe held prior to any discon- 
tinuance. In these various ways, it is hoped, the ICC will be in a 
better position to protect the public interest than it now is under the 
present law. 

— you very much, Mr. Chairman, for this opportunity to 
testify. 

Senator Smaruers. Congressman, I would like to ask you sort of a 
hypothetical question. Is it your view that a railroad company, or we 
will say a bus company, maybe an aviation concern, should be required 
to serve a route even though that company can demonstrate that in 
that particular service on that route it is a losing proposition to the 
company but that it is your view that service should be run irrespec- 
tive of whether or not it can be shown to operate at a profit or loss? 

Mr. Fretincuuysen. Well, Mr. Chairman, that is not an easy ques- 
tion to answer briefly because it is a very complex one, and it is the 
complexity of a question like that that makes this whole problem so 
difficult. 

In many cases the answer to such a question is a direct subsidy for 
airlines, as an example. It is true, of course, that the railroads nor- 
mally speaking have no such subsidies on which they can rely and 
they are in the business of making a profit, so if there were too big a 
loss or if there were no economic reason why they should continue 
that service there would be, of course, a strong argument for discon- 
tinuance and there again it is a question, perhaps, of how necessary is 
it to the community that such a service be provided. 

Senator Smaruers. Right on that point now. If we could show, 
or let’s say that the bus line or whatever it is there are a number 
of people that ride it, and to them it is a very essential service, there 
is no question about it, they live out in the suburbs and want to get 
to their job in the city, but the bus line, the railroad, whatever it 
is, not having a subsidy but they nevertheless can demonstrate that 
because not enough people patronize that service it is actually a 
losing service. Do you understand this system of free enterprise that 
we have that they should still be required to render that service even 
though it is a losing proposition to them ? 

Mr. Frevtincuuysen. Well, Mr. Chairman, there are very few who 
argue that unneeded service should be continued and there has been 
a discontinuance of a lot of trains that do not serve commuters and 
there has been no serious complaint that we no longer have trains 
every half hour or every hour, whatever it is, and I would certainly 
not urge that all train service be continued regardless of the 
circumstances. 

I do think there is a need for a continuation of some service 
and I would be very strongly opposed, because the railroads were 
losing some money on that aspect of their operations, to their argu- 
ment that they should therefore discontinue it altogether. 
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Part of the question, of course, is the amount of taxes; what is it 
that makes them lose money overall or on the passenger things? If 
we could relieve some of these questions that are not Federal in nature 
at all and tackle them more vigorously than we have at the local, 
State, or bistate level we would be better off. 

I regret that we haven’t moved more quickly to solve what is essen- 
tially not a Federal problem at all. 

Senator Smaruers. Would you agree that if the Federal Govern- 
ment through the agency of the Interstate Commerce Commission 
required, we would say, a railroad to continue to operate a service on 
which the railroad could demonstrate that in fact they were losing 
money, they were required to continue it because some people ride it, 
and there was, we will say, the public interest involved, would you 
not agree that in effect then the Government would be requiring the 
stockholders of that company to subsidize in effect this so-called 
commuter service ? 

Mr. Fretincuuysen. I would agree with that, Mr. Chairman, and 
I would think that an argument could be made, if there were a direct 
case of that kind, that because it was, in fact, a subsidy that we should 
consider the possibility of providing a greater amount of assistance 
to an essential means of transportation, rail transportation, than we 
have considered up to now. 

There is no question about it, there has been discrimination against 
the railroads, and I think that we have an obligation to consider 
whether we shouldn’t recognize that discrimination, either end it by 
giving no other forms of transportation subsidies or consider the 
possibility of extending a subsidy of some kind to railroads so that 
they may provide what we consider service in the public interest. 

Sebatew SmartuHers. I thank you, Congressman, very much. 

} on are you through, are you getting ready to introduce your 
riend $ 

Mr. FrRELINGHUYSEN. Yes, sir. 

Senator Smatuers. All right, Senator Case. 

Senator Casg. Just two comments. First, Mr. Chairman, this is 
one of our — fine and distinguished Members of the House from 
New Jersey of whom we are very proud indeed; he is correct in 
saying that he and I did share the experience of commuting to New 
York for many years, in fact, for a little time we shared the experience 
of commuting to the same office which was a very pleasant thing for 
me. 

On the point that you raise, Mr. Chairman, with the witness, it has 
a bearing on a couple of the provisions of our bill, of course, where 
we would require that the Commission take into account on an ap- 
plication for a particular discontinuance a carrier’s earnings in the 
entire State or States if the operation involved several States. 

You stil] believe, I take it, Mr. Frelinghuysen, that that is a reason- 
able provision ¢ 

Mr. FretineuvuyseEn. I do, and I do not think the railroads should 
be able to pinpoint the fact that a certain aspect of its passenger opera- 
tion is a losing one and therefore they should be automatically allowed 
to drop it. 
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We need an overall look at the situation both with respect to freight 
service and the revenues as well as all the passenger service which the 
railroad is providing. 

Senator Case. It does then, does it not, seem a little strange to put 
a premium on a road’s ability to prove it is losing money on a particu- 
lar single operation or single facility ? , 

Mr. Fretinenuvuysen. I think it certainly is of relevance but I don’t 
think that should be the only factor that is considered. 

Senator Smatners. Would you, Mr. Congressman, I think this is 
a rather important point and J appreciate your, at the outset, mention- 
ing that the Federal Government has a real problem here because that 
was the reason that I asked the question because you are aware that 
this isa big problem. : 

Let’s take a hypothetical case, suppose that because the national 
banks certificated by the comptroller that there is a group of banks 
and in one particular area of a small community of New Jersey they 
are not making any money on the particular branch bank. Does 
your philosophy and possibly that of the Senator from New Jersey 
extend to the point that because the people would be served by having 
a branch bank located in a community which would make it more easy 
for the people to make the deposit that the comptroller should not let 
the management of that bank close it down if it were not making any 
money / 

Mr. Frevineuuysen. I certainly would not argue that, Mr, Chair- 
man, and I am not suggesting that if this bill should be enacted or 
something comparable to it that there will be no more discontinuances 
of passenger service. It would simply slow down the process until 
we can do what we should have done before now, face up to the fact 
that as a region we have a responsibility to provide adequate and con- 
tinuing rail transportation in an area that is growing very rapidly. 

Senator Smaruers. In other words, if I understand your position, 
it is that you don’t believe that a railroad company should be re- 
quired to continue an operation that can be demonstrated as a losing 
operation. What you are saying is that there should be adequate 
time for the people who are concerned with it, who ride, the com- 
muters, we will say, to make a case as to the necessity and also suffi- 
cient time for it to be demonstrated and actually demonstrated by the 
railroad that, in fact, it is a losing operation, and you do not go, as 
I understand it, as far as the Senator from New Jersey indicated he 
went, that this particular losing operation of one road should be 
figured in with the total profit realized from the operation of other 
lines, and that because the total profit or the net profit of the rail- 
road might be good, why then they cannot discontinue any of the un- 
economical operations which they have. 

Mr. Fre.tincuvuysen. Well again, Mr. Chairman, it is a very diffi- 
cult thing for us to hypothesize in situations like this. I don’t think 
the fact simply that a line is losing money is necessarily going to mean 
that that service can be discontinued. It depends on how much, and 
I do think we ought to take a look at the overall operation to see 
whether that kind of loss is so substantial that the railroad should 
not be asked to continue. 

It is impossible to, I think, get into the situation unless you have 


a concrete example before you. 
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Senator Smaruers. I am just curious as to how far we are going 
to extend the authority of the Federal Government, whether it is in 
the railroad business, whether it is in the operation of the television 
station, a man may have five television stations, he gets a license 
from the Federal Communications Commission. He may decide that 
one of them is not very profitable, not enough advertising in a certain 
area, yet, if you put his five stations together, this one, the net profit 
of the overall would be sufficient—I mean he would show a net profit 
is what I mean to say—but that particular operation of his station 
we'll say the one down in Texas, or we will say the one in north 
Florida, that is not operating at a profit. 

Do we propose by this to have the Federal Government move into 
this field and say: “Now, wait a minute, Mr. X, you own five; you 
are making a profit on four of them. Because you are making a 
profit on four of them that is sufficient to cover the loss on the fifth 
one we now require you—because you do have a number of listeners 
and viewers, on the fifth one we require you to continue running it.” 

Now, are we to move into that area, that is the question I wanted ¢ 

Mr. Frevineuuysen. Mr. Chairman, perhaps because of my politi- 
cal affiliation, I certainly am not anxious to inject the Federal Gov- 
ernment into areas where it could logically be kept out. It is for that 
reason I am not enthusiastic about having Washington, or the ICC in 
this case, solve what I consider basically a regional problem and I 
don’t want to go too far and inject the Federal Government as the 
decisive factor in a situation of this kind. It does have a role to play 
and needless to say it is because I have received some letters from 
constituents saying you, as our representative in Washington, have 
part of the responsibility of clearing this up that I am here today, not 
that I think the answer lies in Washington. It lies back home and it 
seems to me essential that we thresh it out there, not here. 

Senator Smaruers. I thank you, sir. I thank the able 
Congressman. 

Senator Casr. This Congressman needs no assistance from me in 
answering the questions which I think he has done very well, indeed, 
but since our distinguished and beloved chairman has been talking to 
me through the witness I suppose [laughter] I had just better make 
myself very clear and I agree thoroughly that this provision in our 
bill is desirable and sound. A railroad is to a degree a monopoly, it 
has privilege granted by the Federal Government, and it is reasonable 
to require as a condition, in my judgment, of that grant and the enjoy- 
ment of it that it not be entitled entirely to decide when and where it 
is going to operate particular elements of the service that it renders. 

I certainly would say myself that I can conceive of situations in 
which a particular train ought to be required to continue to be operated 
though it could be demonstrated, if they broke their necks to do it, 
that it was losing money, partly perhaps in some cases by making the 
service very unattractive. This is putting a premium on poor service. 
_ While I certainly do not think it is constitutional and I don’t believe 
in the philosophy that anybody can be required apart from general 
laws to give up property to the public or the Federal Government or 
anybody else. 

That is not the same as putting reasonable requirements for broader 
' Service upon a corporation or an individual who is given a monopoly 








40 


which he has applied for. On the analogy to the television situation 
I call to the chairman’s attention the fact that we do require licenses 
to render a certain amount of public service time programing as a 
condition, and it can be demonstrated, of course, that they don’t make 
money during that time. 

Senator Smaruers. But do we require them to run that station 
despite the fact that the operation of the particular station might be a 
loss, just because it is serving the purpose for which it was originally 
licensed and it provides for the enjoyment and entertainment of the 
people in the area ? 

Senator Casr. Technical considerations are different in the two 
cases, of course. If we were going to license television for a certain 
area, exclusively to one person, that would be more comparable to the 
situation of a railroad which is given exclusive right to serve in a 
certain area or at least protection under unreasonable, uneconomic 
competition which a private entrepreneur would not be protected 
against. I don’t want to press it too far because I don’t think that the 
chairman and I or the witness either are very greatly in disagreement 
on general principles. We might be in particular cases, but certain 
lines, certain single operations, it seems to me, might very well be 
required to be continued even ee agen they do not, at the time 
or even over a period, operate profitably, although the overall opera- 
tion in an area where a carrier is given an effective monopoly certainly 
cannot be required to be continued unprofitably. 

Senator Smatuers. I very much appreciate what the Senator is 
saying and as he says we are not all all in basic disagreement. I know 
that I am not at all in basic disagreement with what the Congress- 
man has said. However, I think that we must, those of us who are not 
in basic disagreement with the philosophy and the place of the Federal 
Government in the scheme of operating what we call the private enter- 

rise system, I think there comes a point when we must be careful how 

ar we go so that we do not give to one Government agency an author- 
ity which in effect would require them actually to be run or make 
them be run in effect by the Federal Government and take away the 
right, we will say, of management to determine, make any decisions 
with respect to the operation of the road, because if we do it with 
one agency we have a number of agencies, we have got the banking 
situation, we have got television which I have talked about, and then, 
of course, the aueneinn marine, we have got all the rest of them; once 
we take a step of this kind we can be certain that in time we will be con- 
fronted with that same request, a request to take the same step in 
another field and that was the only point that I raised. 

Senator Casr. May I just conclude, Mr. Chairman, by pointing out 
that the bill does this only, it requires that the Commission take into 
account, it does not say it shall be concluded by any evidence, but take 
into account the results of operations in the State or States involved. 

Senator Scnorpren. Congressman, in this question as you have 
indicated at the outset, is a complicated problem with many inter- 
relations. If the people in your area are relieved, a burden is put on 
other sections of the country and on the segment of the transportation 
industry that has to pay rates. They have got a right to start asking 
some questions. For instance, I am thinking in terms here of $700 
and some million loss on passenger service of the railroads. I think 
that was testified to last year. 
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Now whether it is going to be that much this year or not I do not 
know, I hope it isn’t, but if we carry this thing away on down the 
line so that your areas, and certain other areas, can have what you 
consider adequate commuter service at a continuing loss, that has to 
be made up from someplace. Then the shippers of freight in a lot 
of other sections of the country will have burdens placed upon their 
economy in their areas, and then the other modes of transportation 
can move in and further cripple the rails. That is how complicated 
this whole picture is. 

So do you not agree with me, and I think you do, that this has to 
be carefully analyzed? We don’t want the Federal Government to 
come in and impose upon a transportation industry a must provision 
that in certain areas could be confiscatory. 

And it isn’t as easy as some folks think to vest the authority in the 
ICC that they must move in a certain direction in a balanced opera- 
tion. And do you not agree with me that the users of the system 
must pay what it must cost to a reasonable degree ? 

Mr. FretincHuysen. I do agree with that, Senator. 

Senator ScHorrreL. And don’t you agree that the difficulty in a 
lot of places has been that many times they do not want to pay that 
because they can use other methods of transportation, until gradually 
it has become kind of critical in some of these areas? 

Mr. FrevincHuysen. I don’t think it is an unwillingness to pay 
the increased costs basically which is the problem we are facing in the 
New York-New Jersey area, and I agree with you that there is no 
blinking the fact that the losses, generally speaking, in the Nation of 
passenger service is a serious problem and one which the Federal 
Government shouldn’t try to step in and solve all by themselves. It 
would be impossible for us to take on a burden like that and say we are 
going to subsidize you to the extent that you are losing money. 

I certainly wouldn’t suggest that, but I do think at the same time 
that we should not participate in a process which would lead to too 
hasty abandonment of service which we will never get back once we 
lose it and I think we have got a real public interest to protect in 
this area and I certainly agree heartily with the chairman that we 
do have a responsibility not to inject ourselves too vigorously at the 
Federal level into an attempted solution of all these problems. 

But we do have a role to play and it seems to me one of those roles 
is to be cautious about accelerating a process which cannot be reversed 
once accomplished, and that is curtailment of service. 

Senator Smatuers. Thank you very much, Congressman. 

Mr. FrevincuuysEN. I would like to conclude by saying it has been 
a pleasure to see such an active interest taken by the members of the 
committee. It is a revelation I might add coming from the other side 
to see such aggressive interest. 

Senator Case. I must point out that the chairman’s interest in New 
Jersey is very big and great. He, after all, was born in our State. 
An uncle of his was one of my distinguished predecessors. 

Senator Smaruers. Thank you very much. _ It is absolutely true, 
that is why I do have a great concern about this problem and I appre- 
ciate the fine testimony which you have given. 

Mr. FrevincHuysen. Thank you, Mr. Chairman, 

Without further ado I would like to introduce Mr. Harrison who 
certainly can speak for himself. 
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Senator Smaruers. All right, Mr. Harrison. 

I wonder, Mr. Harrison, I hate to do this, but I see the senior Senator 
from Pennsylvania out there and I told him I was going to let him get 
out of here long before this. Could we let him make his statement? 
I know that he has another appointment and then we will hear 
from you. 

Mr. Harrison. I will certainly be delighted to hear from him. 

Senator Ciark. Mr. Chairman, I am very grateful to you for your 
courtesy and I want to apologize to them for interjecting myself at 
this point. My only purpose today is to introduce to the committee 
the next witness who will follow Mr. Harrison, who is Miss Ann 
Alpern, the attorney general of the Commonwealth of Pennsylvania. 
Miss Alpern is, I believe, the only member of her sex who is an 
attorney general of any one of the 50 States. 

I would like to assure my friends on the committee that that rather 
testifies to her competence rather than anything else. She was for 
long a distinguished member of the Pittsburgh bar, was for 11 years 
the city solicitor in Pittsburgh and was appointed by Governor Law- 
rence upon his taking office this January the attorney general for the 
Commonwealth. She has had a very wide and broad and deep ex- 
perience in public utility law, both as a private attorney and as the 
city solicitor for Pittsburgh and I believe she will bring to this com- 
mittee a very valuable point of view. I am glad to say I am looking 
forward, Mr. Chairman, to the privilege of testifying tomorrow as a 
cosponsor of this bill with Senator Case and presenting at that time 
the city solicitor of Philadelphia who will also testify. I will not 
detain you any longer except to assure the attorney general that I am 
confident that the committee will extend to her every courtesy and 
to assure the committee that I am sure her testimony will be well 
worth hearing. 

Senator Smaruers. Thank you very much, Senator. 

Senator Cuark. I think you probably want to continue to hear 
the others. 

Senator Smaruers. If you will sit there, Miss Attorney General, 
we will go ahead with Mr. Harrison and as soon as he completes we 
will hear from you. 

I might say after that wonderful introduction given you by the 
senior Senator from Pennsylvania that we male members are getting 
a little discouraged about all of this. Actually it looks like now that 
the females are getting ahead of us everywhere. They are the first 
ones into space, two female monkeys—they wouldn’t even deign to 
send a male along there. I notice it all over. I might add that in 
my own State we have just recently elected one of our high public 
officials, a fine young lady whom you will get to know, and I know 
it is a forerunner of many more able females in the county. 

Miss Aurern. Thank you. We in our State have a civil rights bill 
which fully protects the male population in their rights. 
[ Laughter. | 

Senator Smatuers. Thank you very much. 

Senator Case. We don’t want such equality; we can’t stand that. 

Senator Smaruers. You go right ahead, Mr. Harrison. 
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STATEMENT OF JOSEPH HARRISON, COUNSEL, MORRIS COUNTY 
RAILROAD TRANSPORTATION ASSOCIATION, NEWARK, N.J. 


Mr. Harrison. Mr. Chairman and gentlemen of the committee, 
I really should yield to the attorney general on the basis of, if for no 
other reason, certainly in addition to the ones we all know, on the 
consideration they do give to the males in Pennsylvania, but I would 
like to continue, if I may, with your permission on the subject that 
you, Mr. Chairman, and Senator Schoeppel raised with respect to the 
important concepts of private enterprise involved in railroads per- 
forming services—that passenger services is operating at a loss. 

I feel there is a duty sometimes to speak out where you have some- 
thing to say which possibly hasn’t been touched on by others and for 
one reason in this case, in this instance, what I have to say is pointed 
up by a statement that was made just yesterday so that neither Sena- 
tor Case nor Congressman Frelinghuysen could be aware of this 
statement that was made in the course of a rate proceeding by the 
Lackawanna Railroad before the public utilities commission. This 

yas introduced before the public utilities commission yesterday and 
this is the statement that Mr. Shoemaker makes, and I quote: 

A railroad is an integrated operation. I am sure the commission appreciates 
it is exceedingly difficult to put fences around suburban service or commuta- 
tion service or through freight service or local freight service, or through pas- 
senger service as the case may be. 

Senator Smaruers. Who was the man who made that statement, 
sir? 

Mr. Harrison. Perry Shoemaker, the president of the Lacka- 
wanna Railroad, and this is a copy of his verified statement that he 
presented yesterday to the board and also as I recall it now before 
the Interstate Commerce Commission about 2 weeks ago. 

Senator Case. Mr. Chairman, may I just interject and add my 
witness to the standing of Mr. Shoemaker as an exponent of free 
enterprise. He is probably one of the outstanding exponents of this 
concept. 

Mr. Harrison. At the same time during the years that I was with 
the board of public utility commissioners I have heard other rail- 
road experts say on behalf of railroads that they think the State 
should either take over the operation of the suburban service and even 
Mr. Shoemaker who is a very outstanding exponent of private enter- 
prise, in this same statement quotes testimony that he gave at a pre- 
vious hearing to this effect. This is one of his proposed solutions. 
He says: 





The State of New Jersey to take over complete financial responsibility for 
New Jersey suburban passenger train service, the railroads involved to operate 
whatever services are deemed necessary as agents for the State. 

Now, as one who firmly believes in our system of private enterprise, 
such statements and statements by other railroad experts have been 
plain shocking to me. They are not consistent with any theory 
or any principle of private enterprise. I felt and I have told these 
fellows so, that it is very shortsighted for the railroads under private 
management to propose government ownership of a losing service, 
the suburban passenger service, and at the same time feel that the 
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more profitable freight service will continue for any great length 
of time in private hands. I think that you gentlemen know much 
better than I, can sense much better than I, what the sequence would 
be under such terms and conditions. 

We have our demagogs and it wouldn’t be long before you would 
have all railroads in the United States under some form of govern- 
ment ownership and who is going to allow them to continue to operate 
them on a cost-plus basis? And then when you get the railroads in 
this country on that basis where are we going to stop? What public 
utility will be next? And we must ott: Be that in this country 
the private enterprise which now conducts the railroads is a fairly 
rare phenomenon in the world today. Railroads in most other coun- 
tries, without trying to be too specific but Iam sure Your Honors are 
aware of the situation, are owned and operated by the government, 
and we don’t want that to happen here. 

Senator Smatuers. All of them but the Canadian Pacific Railroad 
are operated by governments except for the United States. 

Mr. Harrison. That is right, and I submit that such a dire con- 
sequence need not occur. 

Now let me confine myself to the area that I know best, in which 
I practice, and that is New Jersey and particularly the north Jersey 
area. This problem was foreseen by farsighted State statesmen, both 
of New Jersey and New York some 27 years ago when they set up 
the authority of the port of the city of New York, and certain com- 
prehensive plans were presented after consultation with the railroads. 

Now, I don’t want to go into the whole history of the port au- 
thority and all it has done for the port of New York and for trans- 
portation in the New York metropolitan area. The railroads clain— 
as late as yesterday, again, Mr. Shoemaker on cross-examination 
reiterated that the port authority has set up many facilities for com- 
peting forms of transportation and that has hurt the railroads and 
particularly the Lackawanna. 

That is true. It is true that the port authority has set up the bus 
terminal, the airlines terminals, and certain truck terminals, and it 
has done nothing to help the railroads in their passenger service finan- 
cial straits. But there is another side to that coin, I believe, and I 

ther this from conversations I have had with people in the Port of 

ew York Authority and more particularly a certain letter that was re- 
cently circulated and is dated 1953, and it was sent by the chairman 
of the Port of New York Authority, Mr. Cullman, to the then presi- 
dent or chairman of the Eastern Railroad Presidents Conference; in 
that they made many proposals for the consolidation of facilities, 
terminal facilities, lighterage and other facilities in New York Harbor 
which would have netted in savings millions of dollars to the carriers, 
the railroads. 

Now, until the railroads do everything that we expect of private 
enterprise that they should do for themselves by way of economic 
operation, by way of consolidation and joint use of facilities, and in 
ways that by such an expert agency as the port authority has indicated 
would save them millions of dollars in the port area, and in view of 
Mr. Shoemaker’s statement that the railroad is an integrated opera- 
tion, great, and services are integrated, it seems to me that the rail- 
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roads are not in a good position to expect public subsidies or public 
concessions as to taxes until they are really operating economically. 

Senator Smatuers. Let me ask you a question right there. 

Who is it that we look to and what expert is it that we decide upon 
who can say which man is running his business as economically as he 
should? lagree that until they do certain things, then, of course, they 
should not ask for certain things; but is it because you say it, the Port 
Authority of New York says it, or the port authority of four Senators 
or what? Whoisthestandard? Whois the person that we rely on to 
pass judgment on the situation which you have talked about ? 

Mr. Harrison. Under our laws I believe that it would be the Inter- 
state Commerce Commission after a full hearing at which all sides, 
certainly the railroads as well as the port authority and any other 
experts, could be brought to bear in testimony before this committee. 

When you are confronted with a fact like this, that this was an 
official of the port authority, that the railroads using New York 
Harbor are now using 27 or 30, I forget just what the number was, 
piers to do work that could be done on about 4 piers, well, now, I’m 
not an expert in rail transpotration at all, I am just a lawyer, but 
certainly prima facie, as we lawyers do say, something seems to be 
wrong, either the figures are wrong or there is something wrong with 
the operation. 

Senator Smaruers. Right on that point. Do you think that the 
rights of labor, should they at that particular point be considered ? 
It may be that they are operating a number of these extra piers for 
the reason it provides for 5 or 6, maybe 50 or 60, I don’t know, addi- 
tional jobs, in this determination of whether or not it is absolutely 
efficient? Do we say that that person that makes that determination, 
the Interstate Commerce Commission, shall not take into consideration 
the fact that operating as tautly, as efficiently as they can, it would 
mean the loss of a lot of jobs? How do you look at that particular 
problem ? 

Mr. Harrison. I would certainly look at that particular problem 
the same as I look at the problem of discontinuing some 700 passenger 
trains to the extent that—and I am certainly very sympathetic with 
every man who works under our private enterprise system—and if that 
is a factor in the matter of freight consolidations it should certainly 
be a factor in the discontinuance of train services and I might add— 
excuse me 

Senator Smatruers. Go ahead. 

Mr. Harrison. I might add that the railway labor has been very 
ably represented at all of these discontinuance hearings. 

‘ss think I would like to return to what is sometimes known as on the 
ill. 

This committee has already heard all of the economic and popula- 
tion figures and the impact that this bill has made or the threat that 
it poses, not this bill, excuse me, section 13a as presently in the Inter- 
state Commerce Act poses for the transportation problem, particularly 
the mass transportation problem in the New York-New Jersey metro- 
politan area. And I am not going to go into those factors and figures 
at all. I would like to present to Your Honors what might be called 
a case history under the act. 
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As counsel for the Morris County Railroad Transportation Associa- 
tion I was retained to protect the interest of people, of the users of 
the Lackawanna service. They wanted to take some 90 trains off. I 

yas also retained in that case by one or two other municipalities. 

Now, in the first instance, Mr. Chairman and gentlemen of the com- 
mittee, you may be familiar with the governmental operations of the 
average suburban municipality. They are well governed by in many 
instances nonsalaried mayors and councilmen and they may meet 
sometimes twice a week, sometimes once a week, and sometimes even 
once a month, and that practice prevails in the territory served by the 
Lackawanna and in the areas that I have represented in this one 
proceeding. 

Now, the Lackawanna filed its application on December 29, in this 
most recent takeoff. Before the notices of that were sent out by 
the Board of Public Utility Commissioners of New Jersey or by the 
railroad, and before that notice reached the town clerks, about a week 
may have passed for that, but before it reached the attention of the 
governing bodies about 2 weeks passed. 

In the meanwhile the 120 days have already started running and 
we have for 14 days off the 120 days set in section 12a. 

Then the matter may be referred to the mayor or to a transportation 
committee and a report is called for, where do we, how is this going 
to affect us? And another 2 weeks may go by. Then some action is 
decided upon. 

Now, it is easy to pass a resolution of opposition but the resolutions 
of opposition of municipalities have little or no weight so far as the 
record is concerned in one of these proceedings. And in New Jersey 
where our courts have jurisdiction to review the actions of the board of 
public utilities commissioners the record is very important because 
our courts have held that cases must be decided on the record and 
therefore what goes into the record is what counts. 

Senator Case. That was recently demonstrated by a decision of the 
Supreme Court, was it not, in the 7’elephone case? 

Mr. Harrison. Yes, Senator Case, that is so. They decide to join 
with other municipalities, we are talking about this one municipality 
now. Well, now, it takes time until they can get, make the contact 
with another municipality and another, and sometimes they want to 
meet with the county governing body, in this case it would have been 
the Morris County Board of Chosen Freeholders, and that is the way 
these governing bodies in the suburban areas just operate. In most 
cases it is very efficient, very economical, but when they are con- 
fronted, they are not in these cases every day nor every year for that 
matter, they are not in the position of the railroad which has had all 
the time in the world to have prepared its case, its testimony, its 
witnesses, and its very voluminous and intricate exhibits. Well, then 
they have the meeting of a joint committee and they decide to engage 
counsel. 

Each town is very careful about their taxes and about what is 
going to increases taxes and before there is any commitment as to 
the payment that the towns or the county may make there must be 
approval—prior approval. 

want to carry out this detail because I think it is important that 
you know what the full, actual realistic impact of 13a is on the public 
that is affected by these discontinuance cases. 
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Then there is an engagement with counsel that they think might 
have had some experience. That takes time—2 or 3 days. He may 
be busy, they may be busy. 

By the time counsel is retained you have from 6 to 7 or maybe 8 
weeks have gone by, not always that length of time, but certainly 
about 6 weeks—42 days of the 120. Counsel will then find himself 
in a situation in a case where in about 2 weeks, because the board has 
set the case down for a hearing shortly after it received the applica- 
tion, that in about 2 weeks the first hearing date has been set. Then 
comes the question of experts in railroad accounting and in railroad 
operations to go over, rather to assist counsel in the case. Counsel is 
only a lawyer, he knows how to present facts, he has certain other 
ideas but he is not an expert accountant nor is he an expert in railroad 
operations. 

Well, we get to the hearing and on opening day there will be many 
mayors present, many representatives of other groups, and counsel 
and the board in proper consideration of the time, convenience of 
these people who have taken time to come down, not realizing that 
the time for the public’s case hasn’t come, that the railroad must put 
in its case first; nevertheless they have come down because it has been 
widely advertised, opening day hearing, discontinuance of 86 trains, 
and everybody is concerned. 

The hearing of statements by all of these officials and representa- 
tives and other public witnesses who may have come on their own, 
not organized by counsel, mind you, and then comes the presentation 
of the company’s case. Now, in New Jersey the board has a rule 
which permits in the interest of economy of time, utilities, including 
railroads, to present their cases in what you will understand I am 
sure is known as canned testimony. And the rules require that at 
some reasonable time prior to the hearing date the railroad or the 
utilities should serve the papers on the board and, that is the testi- 
mony and the exhibits on the board and other interested parties who 
are of record and who would normally receive them because they 
don’t have all of the parties of record until the opening day, but nev- 
ertheless if they are served on the board and others who are known, 
such as our association, why that meets the rules. 

But you see the company didn’t do that in this case. You see, the 
value of that procedure of filing the case in the form of canned testi- 
mony, it gives everybody, it gives the public an idea in advance what 
the railroad’s position is, what its reasons are, and what its support- 
ing data mounts to, and it gives the public, incidentally, a basis on 
determining whether or not they should even oppose, but in the pro- 
cedure that the railroads can follow and did follow in this case we 
have none of the figures, we have none of the data, none of the testi- 
mony, but on the opening days of the hearing the testimony of 
each of the witnesses went in and then the exhibits go in. 

Now, the exhibits are quite voluminous and they require technical 
assistance if the job is to be done as thoroughly as we would like to 
have jobs like that done. 

So, we have used up about another week of hearing time for the 
preliminaries of the hearing and for the presentation of the company’s 
case. 

Well, a time must be set for cross-examination, a reasonable period 
of time. In the amount that is usually given may vary anywhere from 
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2 to 5 or 6 weeks. In this case it was 5 weeks. But not only because 
of the particular request of counsel but rather the condition of the 
board’s calendar, the New Jersey board has jurisdiction over all 
utilities and has a very, very heavy calendar. 

Well, there were 5 weeks given for the preparation of cross-examin- 
tion. Now, the matter of engaging experts or trying to get 
experts 

enator Smatuers. Mr. Harrison, I am going to interrupt you just 
off the record. 

(Discussion off the record. ) 

Senator Smatuers. On the record. 

Mr. Harrison. I have a statement which I will leave which spells 
this out in greater detail, but I thought by spelling this out in detail 
you could see what we are up against. 

Senator Smatuers. It is very helpful and I wish we could stay and 
listen, but we are running against a practical situation of time. 

Mr. Harrtson. I will skip on with what happened after we have 
completed the case. 

About 2 weeks before the 120 days went by and we are made con- 
scious of the fact that the board has its eye on that 120-day-time limita- 
tion in 13a. We had no opportunity for an examiner’s report. There 
was no opportunity to file briefs or to make oral arguments. The rules 
were suspended. The board took the case to itself immediately, and 
because the staff needed that time, in 2 weeks we had a hurried decision. 

I submit that in that time an important case involving so many train 
discontinuances was utterly inadequate to meet the fundamental due 
processes of law that we are still accustomed to under our system and 
so you have some idea as to what actually happens under your 
section 13a. 

I feel that Senator Case’s bill is a great step forward in the right 
direction. I think that certainly whatever relief we can get for 
Senator William’s bill would be good, and if your Honors could see it 
further to give us an extension of time to at least 180 days, in any law 
court involving much less of the public interest than is involved in a 
takeoff case, you don’t get to issue very—you don’t get to trial very 
often in less than a year or 8 months or so. 

Now, I think that an appropriate time for the public to present its 
cases before the regulatory agency is very important. 

I will just add one other thing and that is, that there are these other 
things which have already been mentioned to you by Senator Williams 
and I won’t go into those, but there was a statement by Mr. Shoe- 
maker yesterday in which he did say that as dark as the picture is 
there are two reasons for waiting a reasonable length of time before 
taking this drastic action, further takeoffs, complete takeoffs. One 
is the rapid tempo of the study being given to the situation by the 
new division of transportation reporting to Commissioner Palmer. 
In all fairness this group should have some opportunity to present 
a program which might alleviate the immediate emergency. 

And the second reason giving us cause is the announcement by Gov- 
ernor Meyner to the press on May 26 that he was considering a special 
message to the legislature to be delivered on July 27 proposing a solu- 
tion to the rapid transit problem and involving a special session of the 
legislature this summer. 
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The New Jersey Legislature has set up a special agency, rather it 
provided for one, the Governor has recently appointed them. So 
things are being done, and precipitated takeoffs, as Senator Javits 
mentioned, can work irreputable harm not ny to the economy and 
the people of this area, but also to a real overall solution to this prob- 
lem so that these railroads can run within the compose of private 
enterprise. 

Your Honors have been very patient and I appreciate the privilege 
of having been before you and also your consideration in allowing 
me to goon as I have. 

Thank you very much. 

Senator Smaruers. Thank you very much, Mr. Harrison, your 
statement has been very helpful. 

Senator Schoeppel ? 

Senator Scuorprex. Mr. Harrison, you are a lawyer, and you have 
very frankly said you have been retained to look out for the com- 
muter interests from your area. That is all very fine I happen to be 
a lawyer myself. But you were talking about—and I take it ob- 
viously that you are for these bills, primarily the Case bill here. 

Now, I am going at this problem as the chairman suggested. This 
Case bill goes much further than just stretching out the time. I just 
returned from my home State of Kansas. There is considerable in- 
terest in this whole proposition, the transportation picture, what it is 
going to finally resolve itself into. My State out there is a great 
wheat State, a great cattle State. I have had many of the organiza- 
tions interested in those things say to me, “Senator, you are on the 
Interstate and Foreign Commerce Committee, you are going to be con- 
sidering a lot of these changes coming up.” ‘They asked me pri- 
marily this question, and I can’t answer it, namely “If you are going 
to readjust the railroad situation to the commuter problem as it in- 
volves these great metropolitan centers, wili we not in the wheat in- 
dustry, in the agricultural producing areas like Kansas and the cattle 
industry like Kansas and the Midwest area, down in Texas, be subsi- 
dizing a lot of those communities and a lot of those areas to our 
detriment?” They ask the Senator from Kansas that kind of a 
question. : 

One of these bills that we have here before us, my respected col- 
league Senator Case’s bill, would make it harder, as I view it, for a 
railroad to discontinue a losing passenger service. I think that will 
be admitted. 

Now, in many States the railroads did not before 1958, have to go 
before the utility commission of their State to get permission to dis- 
continue passenger service. 

There is another thing that is in this picture before us and that 
is the extent to which the bill would go to require a railroad to go 
through all the procedures in the event of discontinuance of, for 
example some seasonal trains that serve race tracks. Now, the people 
out in the Midwest even pick those things up, and that is an additional 
charge that comes in here. Now, a labor situation was mentioned a 
while ago, we have to take that into consideration. 

I think this bill, or certain sections or certain phases of the legis- 
lation that is before us would go so far as to impose costs probably 
never before heretofore imposed on the railroads. Severance pay up 
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to 4 years’ time; something that I am not sure has been heretofore 
suggested quite to that extent; and its protection to the railroad em- 
ployees who have certain rights and certain considerations. Another 
matter that we have to consider in this bill beyond the stretching out 
of these time elements,—I may not be correct, but I think I am 
substantially correct—is that the railroads today handle less than 
5 percent of the interstate passenger-miles; less than 50 percent of 
the interstate ton-miles on freight. Those are all problems in here 
that we are opening up with this type of legislation. It goes far 
beyond just the extension of a period of time wherein, as you elab- 
orated on a while ago, you set forth the procedural steps that have to 
be taken. So we have got a pretty serious piece of legislation in front 
of us here, several pieces, for that matter, and we have to give pretty 
careful consideration to, and I am sure you are aware of that. 

Mr. Harrison. I am aware and I am very sympathetic to the prob- 
lem of the farmers in the Middle West and we have a very serious 
problem of farmers right in our own State of New Jersey, the poultry 
farmers, a very desperate situation according to the reports I just 
read last night in the Newark Evening News. None of the New Jersey 
commuter trains operate in Kansas, I mean, in the Midwest, rather, 
they are all the eastern lines, and they do operate through the center 
of some of our very valuable property in some of our towns and it is 
a very serious question in my mind, Senator, whether if this passenger 
service were discontinued, just how much longer and what would 
happen with respect to the freight and how much the public would 
want to have trackage with hundred-foot right-of-ways spoiling 
their towns, forming Chinese walls in their towns without the com- 
pensation of passenger service. 

You know, originally some of these carriers actually offered free 
transportation to people in New York if they would come and live 
along the line. The idea was to build up the territory and to get the 
passengers and to get the freight business going. Well, now they 
shouldn’t leave us high and dry. 

Senator Scuorrre.t. The reason I mentioned these things I thought 
we ought to have in the record the broadening aspects of the things 
that we have to consider and are going to be compelled to consider in 
this type of legislation, something far beyond just merely meeting the 
procedural points to get all parties properly before, and timely before, 
the tribunal that has to make these decisions. 

Mr. Harrison. I would like to say one word, I don’t want to take 
any more time, but I have found it is very important that the pro- 
cedural steps be observed as fully as possible in order that the real, the 
true, facts of a railroad’s case may be adequately probed by cross- 
examination and by study of counsel for the public and counsel for 
the boards. 

That is the primary basis of due process of law. 

Senator Smatruers. All right, counsel for the committee would 
like to ask you a question. 

Mr. Barron. Mr. Harrison, you talked about extension of 120 to 
180 days. Is that in reference to section 13a(2) proceedings? 

Mr. Harrison. Primarily that would be with reference—that is 
right. 

Mr. Barron. Did you say you wanted more time under the 13a(1), 
or did you cover that point ? 
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Mr. Harrison. Whatever the two provisions—provisions of the 
two bills have with reference to a(1) would be satisfactory to me, 
very definitely, but you see, in the first instance they have to come to 
the State. All of these railroads operate intrastate passenger service 
and therefore they have to come to us first under 13a(2), and that 
is why that is such a critical and vital provision. 

Mr. Barron. Thank you, sir. 

Senator ScHorrret. Senator Case, do you have any questions? 

Senator Case. Not at all. I should perhaps say something about 
the wheat farmers objection to a subsidy for the easterners, but I 
don’t think I will. 

Senator Scnorrrent. Mr. Harrison, we appreciate your presenta- 
tion here and in the absence of the chairman, who has been called 
out, we will proceed now. If you are through, sir. 

Mr. Harrison. Yes, sir, thank you very much. 

Senator Scnorpren. I hope I am correct in this pronunciation, 
Miss Alpern, we will be delighted to hear you. 

Senator Case. Mr. Chairman, may I for our colleague, Senator 
Scott from Pennsylvania, express at his request his regret that he 
could not stay, he came to hear you and regretted very much that he 
had to leave because of an engagement that called him away before 
you had a chance to testify, Miss Alpern. 


STATEMENT OF ANN X. ALPERN, ATTORNEY GENERAL, STATE OF 
PENNSYLVANIA, HARRISBURG, PA.; ACCOMPANIED BY WILLIAM 
R. DAVLIN, SECRETARY OF COMMERCE, STATE OF PENNSYL- 
VANIA, HARRISBURG, PA. 


Miss Atrern. Mr. Chairman, I am the attorney general of the 
Commonwealth of Pennsylvania, and I am making these remarks be- 
fore this committee at the request of David L. Lawrence, the Gover- 
nor of our State. 

I want to express at the outset our gratitude for the opportunity 
to present our statement before the committee. 

We are, of course, fully aware in Pennsylvania of the problems 
that the railroads have. In fact the problems of mass transporta- 
tion we consider of paramount concern not only to our Common- 
wealth, but to Commonwealths through the world and particularly 
in this country. In our own cities in Pennsylvania mass transporta- 
tion represents the most unresolved problem of all municipal prob- 
lems we have before us and the problems of the railroads are also real 
because they have gone through their fat and golden era and are now 
approaching a much leaner situation. 

We feel, however, that the amendments that are proposed under 
Senate bill 1331 are essential because it is necessary that the 
burden of proof as to the need for discontinuing a line should be 
placed where it historically belongs, it belongs on the carrier. All 
utilities have had that burden in practically every State in the 
Union. There is a provision in the public utility law for a carrier 
to prove that the line is no longer necessary, every carrier got into 
a State by stating that service was necessary and it is historically and 
logically sound that he should therefore prove why it is no longer 
necessary. 
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Since mass transportation and the arteries throughout the Com- 
monwealth of Pennsylvania and all areas represent such a needed 
service the discontinuance is extraordinarily important. Cutting off 
of service is like cutting a jugular vein and we feel that the ICC 
can have the tourniquet for preserving the life flow of service in 
these various areas by requiring permission to discontinue just exactly 
as a utility got permission to begin. It is right that that be so. If 
the railroads themselves are allowed to make that determination a 
great deal of injustice and unfairness will result and has resulted. 

We feel that the operation of a railroad must take in the entire 
operation. This is not like selling ties and shoes, this is a different 
type of commodity where there is a monopoly, where there are tremen- 
dous tax advantages, where the railroads have been fostered and 
nurtured by governments over generations, and we must now give to 
the community the same protection that was given to the railroads 
in all these years. We are fully aware of their problems, we do not 
say for one moment that the economics should not be considered, 
we say the entire pattern must be considered and the only form in 
which it can be properly considered is a form that has knowledge 
of the subject and that can issue the type of orders that can be ap- 
pealed. We feel strongly that a record must be made and we feel 
strongly that the records must ask permission so that we have a basis 
for the discontinuance. 

I myself operated for many years as solicitor for the city of Pitts- 
burgh and did utility work not only before our State commissions, 
but before the Federal Power Commission, and I am very familiar 
with the problem that the consumers have. It is virtually impos- 
sible for consumers counsel to make a true presentation in matters 
of this sort. The facts are always within the knowledge of the util- 
ity. What is available for them and can be presented quickly and 
readily is not available for the consumers. Because utilities will 
spend a million dollars in preparation of a rate case, while the mu- 
nicipalities pay $10,000 to attempt to break it down, and those are 
real figures, it becomes essential that the fundamental data be sub- 
mitted before a proper forum and then it does become an acting 
problem, and then it does become a matter of determining what is 
correct and what is not correct in the overall picture. 

We do not believe that the amendment to the act will mean that all 
trains will be continued ; doubtless many of them will be discontinued, 
but it will afford an opportunity to present the facts to a proper body. 
And I think it does also one very important fact. It highlights before 
the public the need of forthrightly attacking the transportation prob- 
lem. It has been the history of transportation cases over the United 
States for the last 20 years that the utilities have been so anxious to 
keep up their valuation that they would not concede that obsolescence 
had set in and that there were areas where they had to change their 
method of operation. 

On the other hand, consumers would not agree that inflation had set 
in and that there would be a need for some price changes in the area. 
So with both of them going along, substitute or on parallel lines, very 
little was accomplished, but I believe that the recognition of the prob- 
lem will result in both States and municipalities trying to effectuate 
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solutions and it will also result in the utilities themselves recognizing 
their major obligations. 

May I say, sir, that in all due deference to the committee, I feel 
that there is a great deal of difference in the operation of a utility such 
as a railroad and the operation of television stations. One is an ab- 
solute necessity, the other is occasionally a pleasure and many times a 
burden. I do not—T[laughter]—I do not believe that they can be 
classified as similar situations. 

The discontinuance of a television station will not cause the hardship 
economically and in the end consideration of the growth of a com- 
munity that will the discontinuance of a train. 

So I am here to urge two major points. One, that the burden of 

roof which is provided for in the Case bill be adopted. It will not 
be an undue burden upon the utility, it is accustomed to this burden. 
It only became relieved of it in the interstate situation through forces 
that probably it never expected would be accomplished. They knew 
that in the intrastate situation they had to have the burden of proof 
and I think the railroads themselves must have been originally sur- 
prised and elated to have found that under the original Transportation 
Act they did not have that burden. 

Second, on the matter of time, it is true that municipalities, as was 
outlined by the last representative here, have a problem of fighting all 
utility cases. They do not have the experts, they do not have the train- 
ing, they do not have the funds. And that is why it is better to leave 
to the ICC the determination of the amount of time necessary and to 
the State commissions. By and large the history of the ICC has 
shown that it has acted with due expedition. It has taken care of the 
major problems first and taken care of the others. And I feel that 
the elimination of that 4-month period would be in the public interest. 

So, in conclusion, may I say that I consider the matter not an uncom- 
plicated one; I fully recognize all the areas of difficulty in the situa- 
tion; but I feel that as a matter of paramount public interest, and 
it is a matter that will be well served to the public, and to the utility 
by the amendments that have been considered. They fully protect the 
utility and they give a needed protection to the public. 

Senator Smatuers. Senator Case. 

Senator Casr. I just wanted to express my admiration and my 
thanks for this extremely fine, clear, persuasive statement. 

Miss Aupern. Thank you, sir. 

Senator ScHorrre.. Does counsel have questions? 

Mr. Barton. What time would you allow these proceedings to? 

Miss Atrern. I would not specify time. I think one of the great 
problems we have in our judicial and commission systems is the ques- 
tion of time and I feel, for example, that every lawsuit should be 
finished in a year and it is not, but it should be. I feel the question of 
time should in the original instance be left with the ICC and after 
~ have a period of operation and you find that time is necessary then 

would specify time. 

Mr. Barton. Thank you, ma’am. 

Senator Scuorrre.. Any further questions ? 

Mr. Barron. No, sir. 

Senator Scoorrret. Miss Alpern, we appreciate your appearance 
here. It adds much to our record, and we are very grateful to you. 
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AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 
I understand Mr. Davis wants to make a short statement. 


STATEMENT OF ROBERT M. DAVIS, OF THE LAW FIRM OF FULTON, 
WALTER & HALLEY, 0F NEW YORK CITY, ON BEHALF OF LEHIGH 
VALLEY PASSENGERS & SHIPPERS ASSOCIATION 


Mr. Davis. This will be very short if you will bear with me. 
(The full statement follows :) 


This statement is submitted on behalf of the Lehigh Valley Passenger & 
Shippers Association. I am Robert M. Davis, a member of the law firm of 
Fulton, Walter & Halley, of New York City, counsel to the association. 

The association is a voluntary nonprofit New Jersey association comprising 
individuals, companies, and chambers of commerce principally from Flemington, 
N.J., and the Easton-Bethlehem-Allentown area of Pennsylvania. The associa- 
tion was organized in December 1958 for the purpose of opposing before the 
Interstate Commerce Commission the proceeding instituted by the Lehigh Valley 
Railroad Co. under section 13a of the Transportation Act of 1958 for the com- 
plete discontinuance of its entire mainline passenger train service. This service 
operates between Buffalo, N.Y., and New York City via Newark, South Plain- 
field, and Flemington in the State of New Jersey; Baston, Bethlehem, Allen- 
town, Lehighton, and Wilkes-Barre in the State of Pennsylvania; and Geneva, 
Ithaca, and Rochester Junction in the State of New York. 

The railroad instituted this proceeding on December 8, 1958, for discontin- 
uance of this entire passenger service on January 12, 1959, about a month later. 
Upon the receipt of complaints and protests from the association and others, 
the Commission instituted an investigation and public hearings under section 
13a and ordered the continuance of the passenger service pending decision but 
not later than May 12, 1959, about 5 months from the date the railroad initiated 
its action. Public hearings were held during the weeks of February 2 and 
February 9, 1959, and the association played a major role in the cross-examina- 
tion of the railroad’s witnesses and in presenting affirmative evidence on the 
factual issues involved in this proceeding. On May 1, 1959, the Commission 
ordered that the investigation be discontinued and permitted the discontinuance 
of all but two pairs of the railroad’s passenger trains. These remaining trains— 
one pair operating between Buffalo and New York City and the other pair be- 
tween Lehighton, Pa., and New York City—were ordered to be continued in 
operation for not less than 1 year, or until May 1960. 

The views expressed in this statement on the operation of the Transportation 
Act of 1958 and the necessity of the amendment of the act are based upon the 
association’s experiences in this recent discontinuance proceeding. We believe 
this proceeding was of great importance because it was the first case under 
section 13a involving a complete discontinuance of an entire passenger service 
by a major railroad providing commuter service. Therefore, we believe that 
these views will be of some interest to this subcommittee in its study of the 
Transportation Act of 1958. 

We believe that section 18a of the Transportation Act of 1958 should be 
amended in several respects in order to carry out Congress apparent legisla- 
tive intent in the enactment of section 13a while at the same time assuring to all 
concerned full and fair proceedings in discontinuance cases. These proposed 
amedments fall roughly into three categories: One, procedural safeguards; 
second, substantive safeguards; and, third, provisions designed to give fairer 
results in these discontinuance proceedings. 


I. PROCEDURAL SAFEGUARDS 


We helieve it essential to eliminate the extremely severe time limitations for 
Commission action presently provided in section 13a. At present, the Commis- 
sion has only 20 days from the filing of a notice of discontinuance of interstate 
service to determine whether to order an investigation and to stay the discon- 
tinuance pending decision in the investigation. The Commission must then com- 
plete its investigation, hearings, and findings and make its decision within 4 
months in order to require the continuance of all or a portion of the service 
sought to be discontinued. 

These time limitations do not permit a proper investigation of the many 
complex questions involved. Also, the Commission has been required to short- 
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cut certain procedural safeguards, such as the omission of the usual recom- 
mended decision of the hearing examiner to which the parties may file excep- 
tions, objections, and seek oral argument before the Commission. The pres- 
sure of time in these proceedings is such that neither the Commission nor the 
protesting parties are afforded sufficient time to investigate the facts and pre- 
pare proper factual presentation. Only the railroad, whose case has been fully 
prepared in advance of its commencement of the proceeding, is in a position to 
make an affective presentation of its case. 

To permit protestants, particularly those representing the public such as the 
association, to properly prepare their case against the proposed discontinuance, 
they should be afforded, in addition to more time, convenient access to all the 
information filed by the railroad in support of its application for discontinuance 
and other relevant supporting data. Adequate access to this information is not 
afforded by having it on file at the Commission’s office in Washington. Upon 
application to the Commission by any protestant, the railroad should be re- 
quired to furnish the protestant copies of all relevant information well in 
advance of the commencement of public hearings. 

The present law permits but does not require the Commission to make an 
investigation and hold public hearings on a proposed discontinuance. We be- 
lieve that the Commission should be expressly required to make an independent 
investigation of every proposed discontinuance and, in addition, to order public 
hearings in every case in which protests are filed. These proceedings involve 
questions of public interest too important to be resolved without full investiga- 
tion and a full opportunity to be heard. We believe that in no case should the 
Commission be permitted to allow a proposed discontinuance of passenger service 
to become effective automatically in 30 days without at least an independent 
investigation of the facts by the Commission and the issuance of a certificate 
that the present or future public convenience and necessity permit of such 
discontinuance. 

2. SUBSTANTIVE SAFEGUARDS 


We understand that the Commission views its role in these discontinuance 
proceedings as quasi-judicial and therefore conducts no independent investiga- 
tion of the relevant facts. The Commission leaves it to the railroad and the 
protestants to develop and present the facts, as the courts do in the case of 
private litigation. This limited view of its function in these proceedings does 
not, in our opinion, fulfill the role assigned to it by Congress in section 13a, 
which authorizes the Commission “to enter upon an investigation of the 
proposed discontinuance.” The practical effect of the Commisison’s position 
is to impose the burden and expense of investigation and presentation of the 
facts upon private parties, such as the association, who are ill equipped to 
make and finance such investigation of such essential facts as public use and 
need for the service sought to be discontinued; the adequacy of alternative 
means of public transportation, if any; the true economic burden upon the rail- 
road of continued operation of the service; and the availability to the railroad 
of less drastic forms of relief than complete discontinuance. 

We believe that the Commission should be charged with the responsibility of 
making a complete investigation of all relevant facts, including the challenging 
of any questionable assertions made by the railroad in its application or by 
the railroad’s witnesses at the hearing. This is not to say that the hearing 
examiner should act as both judge and advocate. Rather, the Commission 
should be required to establish an investigating branch within its organization 
charged with this responsibility. If this is considered by the Commission to be 
inappropriate, then Congress should make provision for the appointment of a 
“public defender” with sufficient staff and funds to carry out these essential 
functions. 

The railroads have generally taken the position in these discontinuance pro- 
ceedings under section 13a that the burden of proof is on the protestants. We 
believe this to be improper and unfair. The railroad alone has access to the 
detailed information relating to its operations and public use of its service nec- 
essary to ascertain the factual questions involved. To require passenger groups 
like the association to sustain this burden of proof is inequitable and does not 
make for proper and reasonable administrative procedure. Section 13a should 
be amended to place the burden of proof on the railroad to show that discon- 
tinuance is permitted by the public convenience and necessity. 

We also urge the subcommittee to give serious consideration to amending 
section 13a to permit the Commission to impose conditions in granting an ap- 
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plication for discontinuance. The Commission has stated that it has no such 
authority under present law. We are thinking not so much of “employee pro- 
tective conditions,” but of conditions requiring a change of the railroad’s opera- 
tions. Examples of such conditions in the case of a partial discontinuance of 
service might be to require the consolidation of two or more trains and the re- 
scheduling of the remaining train so as to meet the needs of the maximum 
number of passengers who previously used the discontinued train; to require the 
railroad to increase its service between certain heavily traveled points on its 
route while reducing service between other points; to require the railroad to 
replace outmoded and uneconomic equipment with modern equipment which can 
be operated far more economically ; to require the railroad to renegotiate joint 
facilities arrangements so as to obtain fair and equitable terms. We believe 
that had the Commission been able to impose conditions such as these upon 
the Lehigh Valley Railroad in authorizing the partial discontinuance, a long 
step forward would have been taken toward making its passenger operations 


profitable. 
8. PROPOSALS TO OBTAIN FAIRER RESULTS 


The present statute permits the Commission, even after a determination that 
continued operation is required by public convenience and necessity and will 
not unduly burden interstate commerce, to order continuance of the passenger 
service for not more than 1 year. This short-time limitation should be removed. 
The practical effect of the 1-year limitation is to encourage repeated applications 
by the railroad until it finally achieves its goal of complete discontinuance of all 
passenger service. Thus, by a process of attrition, the service is gradually 
diminished until it disappears completely. Moreover, we do not believe that 1 
year is a long enough period of operations for the railroad to realize the maximum 
economic saving from a partial discontinuance. We believe that the Commission 
should be authorized to order continuance of service for such period as it deems 
advisable but not less than 1 year. 

The present statue should also be clarified so as to require that the Commis- 
sion’s decision in discontinuance cases be predicated upon a balancing of public 
convenience and necessity against the burden upon interstate commerce of con- 
tinuing the service. It should be made absolutely clear that a showing of net 
loss from operating the trains sought to be discontinued is not to be conclusive of 
the issue in these cases. In determining the question of “undue burden,” the 
Commission should be required to consider the financial condition and operating 
result of the railroad taken as a whole, the freight service as well as the passenger 
service, and operating revenue and expenses as well as nonoperating revenues 
and expenses. 

The Commission should also be directed in determining “undue burden” to 
reject the so-called fully allocated cost basis of computing passenger operating 
results in favor of the more realistic “out-of-pocket cost savings” test of undue 
burden. The “fully allocated cost” basis of computing passenger services losses 
is a calculation based on a common cost allocation system which, according to 
the New York Public Service Commission, “is dependent to a considerable extent 
upon the judgment of the person or persons devising or applying the system,” 
and which has “little or no pertinence” in the calculation of potential savings 
from the discontinuance of rail passenger service. The Public Service Com- 
mission concludes : 

“If passenger service were to be discontinued, the resultant savings to the 
railroads would not begin to approach those sums (i.e., fully allocated losses) 
* * * Instead, while all of the direct passenger service expenses would be 
eliminated, most of the allocable costs now assigned to that service (the passen- 
ger service share of the cost of facilities used and required in both services) 
would fall entirely upon the freight segment of the operation,” 

We believe that the true economic burden on the railroad of- continuing 
passenger service operations is reflected in the direct out-of-pocket cash savings 
to the railroad resulting from the discontinuance of this service. 


CONCLUSION 


For the reasons stated above, the association strongly supports S. 1331 re- 
cently introduced by Senator Case, of New Jersey, to amend the Transportation 
Act of 1958, and further urges the subcommittee to consider and adopt the 
further amendments to the act set forth in this statement. 
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Mr. Davis. We have just completed the first major cases under sec- 
tion 18a(1) of the Transportation Act of 1958 involving a complete 
discontinuance of an entire passenger service, and for that reason I 
felt that our views of the way this section is operating would be of 
some interest to this committee in considering Senator Case’s proposed 
amendment. 

Much of what I have to say has already been covered by the previous 
speakers and I have submitted to the reporter a statement which I 
would like to make a part of the record. 

Senator ScHorrreL. That isa part of the record. 

Mr. Davis. I simply would like to highlight a few of the points here. 

The Lehigh Valley case involved a passenger service operating 
through three States—New Jersey, Pennsylvania, and New York. It 
involved very substantial numbers of people. Using the railroad’s 
own figures during the year 1958, the railroad carried 672,000 passen- 

ers, and yet under 13a(1) it was able to come in and post a notice for 
iicentinnaente of that entire service within a 30-day period. 

I want to point out what I consider to be a substantial procedural 
problem here on these time limits that are imposed. You cannot treat 
a situation like this where there are this many people involved and 
this important service involved in the same way that you do in some 
of the other 13a(1) cases which involve one pair of trains carrying 
10 or 12 passengers. Here you had 672,000 passengers involved and 
yet the same time limits apply to this sort of a case as do to the case 


-where obviously you do not need the time protections in order to have 


a complete presentation. 

The Commission decision recognized and stated that the record is 
clear that there is a very substantial public demand for and use of 
the passenger trains involved herein, and yet despite that finding, the 
Commission under 13a(1) was obliged to permit the discontinuance 
of all but four or two pairs of the passenger trains servicing these 
three States. The four trains operating in pairs, that is one coming 
from Buffalo to New York, and then from New York to Buffalo. 

The things that there have been a gret deal of talk here this morn- 
ing about were, how can we continue to force the railroads to continue 
operations when they are losing money. My point, sir, is that we 
are not sure—my point is, Senator, that without these procedural 
safeguards that are incorporated in Senator Case’s bill, we cannot 
be sure that the railroads are losing the money that they claim. When 
we came into the procedure before the ICC in the Lehigh Valley case 
the assertion was made by the railroad that they were losing over $4 
million a year from this passenger operation. By the time the cross- 
examination had been completed and we had an opportunity to put 
on our own expert witnesses on this thing, it was generally conceded, 
and I think recognized in the ICC decision, that this $4 million figure 
had no reference whatsoever to what the railroad could expect to save 
by discontinuing these trains. 

Now, this is just one small but important point of the many points 
that come up in these cases. The figure that we finally came up with 
was somewhere under $2 million that the railroad could on its own 
figures expect to save from the discontinuance of these cases, so you 
immediately had a slash in these claimed losses by 100 percent, 
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Now, it is this kind of thing that requires time and requires experts, 
and this is another point that is not in Senator Case’s bill and which 
I think is of the essence here. 

The people who have to resist the railroads application are by and 
large commuters groups like the one that I represent. Our group was 
thrown together hurriedly in December 1958, when the railroad posted 
its notice of discontinuance. They raised a few dollars by soliciting 
collections on the trains, and this was their only source of funds to 
handle the fight against the railroad. We finally had to go out and 
hire our own accountant because we were the only people that were 
really getting into the accounting records that were submitted by the 
railroad. 

Now, the public is not equipped nor does it have the funds to handle 
this sort of a situation. I feel that what is essential here is that the 
ICC must be directed itself to make an investigation of the financial 
and operating facts that the railroad submits in support of its appli- 
cation. The ICC generally takes the position in these hearings that 
it is a quasi-judicial body, that its function is to sit in judgment, that 
is not an investigator of the facts. The facts are to be elicited by the 
proponents and the protestants. 

As I say, with this attitude and without a clear direction from 
Congress to the Commission, I feel that you will never get the true 
presentation of what the real operating facts are in these cases. 

Now, if for some reason the Luaanens feels that it is inappropriate 
to make the ICC both an investigating and a judicial body or quasi- 
judicial body, then they have got to provide some public defender 
system, some organization that is set up and financed to make this 
kind of an investigation which in our case we were forced to make 
without adequate financing and without proper time. 

One final point which I consider to be essential in these cases from 
my own experience is, that the Commission must be authorized in 
these decisions to impose proper conditions, and I am not concerned 
or talking principally of employee protective conditions, I am talking 
about operating conditions. We found in the Lehigh Valley situation 
that the principal cost, the principal reason for the loss was that there 
involved was a contract that was entered into in 1924 and was still in 
effect. between the Lehigh Valley and its parent, the Pennsylvania 
Railroad. That contract required payments from Lehigh to Pennsy]l- 
vania for the use of the Pennsylvania station in New York of over 
a million dollars a year. This was the principal item of cost that was 
involved in rendering this service. 

Now, the Commission under 13a(1) proceedings as they now stand, 
does not have the authority in a determination of these proceedings 
to order a renegotiation of such a contract to make the terms fair and 
equitable which we feel they are not, and it seems to me that this 
is one of the things that must be done to provide the proper protection, 
if the railroad is going to be given the right to discontinue some of 
its trains it should be ordered to go and renegotiate the terms of 
joint facility arrangements, to rearrange its schedule as to try to 
cut down its costs while maximizing its revenues. There are areas 
of this sort which are completely foreclosed in 13a(1) proceedings 
because the Commission has taken the position that the only thing they 
can do in a 13a(1) proceeding under the statute as it now stands, is to 
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say, “Yes, you can discontinue,” or, “No, you cannot discontinue.” 
They are not permitted to say, “You can discontinue in part if you do 
the following which we feel is right and proper.” 

In addition to the time limitations which have already been dis- 
cussed here, and I feel very strongly about that, as Mr. Harrison 
did, that there just is not sufficient time within this 4-month period 
to prepare and present a case, I think that another important pro- 
vision is that the 1-year limitation must be removed. As you know, 
the present statute provides, in the Lehigh Valley case this is what 
happened, when the Commission orders a partial continuance of 
service this is only good for 1 year, so that you get each year the 
railroad coming in, making a new application for further discontinu- 
ance, and ultimately they are going to be permitted to abandon all of 
their passenger services because each time you cut down on service 
you lose a certain amount of passengers so the next year the picture 
looks worse in terms of public use. Then you come in a year from 
then and do it all over again. 

It seems to me that apart from this aspect of the 1-year limitation I 
don’t think that 1 year is a sufficient period of time during which the 
railroad can test out the economies that can be affected by the partial 
discontinuance granted to it in the first proceeding, that there has got 
to be a longer period of time and I think this should be left open to 
the Commission to determine how long that discontinuance or the 
order of partial continuance will be considered. 

One further point is that we found it extremely difficult as a group 
of private citizens interested in this proceeding to get access to infor- 
mation prior to the time the hearings commenced. Under the short- 
ened procedure—time procedure that is now pertaining—there just 
isn’t time for the persons who do not—are not public agencies and 
get information filed with them regularly—to get the information 
that is available. There must be a procedure provided so that on 
application to the Commission a group of—like the commuters group 
that I represent, should be permitted to get all of the supporting 
financial and operating data prior to the commencement of the hear- 
ings, so that they can properly prepare their case both cross-examina- 
tion and their affirmative case. 

I won’t add anything more to what has been said about the need 
for investigation and public hearings in each case, but I do think 
the issues here are involved and are serious enough and of great 
enough public interest so that we should require in every case where 
there is a protest filed that the Commission be obliged to conduct 
an investigation and public hearings on it. 

The burden-of-proof point I think is important. It sounds like a 
procedural thing, but in these cases, in practice, it becomes very essen- 
tial because the hearing examiner and the opposing parties have got 
to be able to put the burden on the railroad to bring forward the facts 
in support of their position that there is a undue burden on inter- 
state commerce and that the public convenience and necessity permits 
the discontinuance. 

On the question that was raised on a net loss, or operating at a loss, 
I feel very strongly that Senator Case’s bill is absolutely correct in 
making one of the elements important elements, of consideration here 
the fact of the entire financial picture—the operations of the railroad 
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as a whole. These cases get down to an analysis of accounting, of 
methods of allocating costs between freight service and passenger 
service, of allocating revenues between freight and passenger service, 
and it is largely a question of judgment in the final analysis as to 
what the true operating results are. For that reason I think it is 
essential] that the figures that are submitted. by the railroad as to 
what it claimed operating losses of the passenger service are be viewed 
as against the operating statistics of the road as a whole. 

I want to thank you very much, gentlemen, for permitting me to 
present these views. 

Senator ScHorrret. Thank you. 

Senator Case? 

Senator Case. Only this, to thank you, Mr. Davis, for coming down. 
I know this is a labor of love as far as you are concerned. I think it 
has been enormously helpful to have evidence from you, from ex- 

erienced people like the Attorney General, and Mr. Harrison who 
lai recently been through proceedings, particularly yours and his, 
involving these very sections that we are talking about now. 

Senator ScHorrret. Thank you for your presesntation. It was 
most helpful. 

I understand there is one other witness here. 

Is Mr. Fowler here? 

Mr. Fowter. Yes, Mr. Chairman. 

Senator Scuorrre.. Well, we will let you run until 1 o’clock sir; 
at that time we are adjourning. 


STATEMENT OF HAMMOND FOWLER, CHAIRMAN, TENNESSEE 
PUBLIC SERVICE COMMISSION 


Mr. Fowter. My purpose before this honorable committee is in 
support of Senate bil] 1331 which bill proposes to amend the Inter- 
state Commerce Act, as amended, so as to strengthen and improve the 
national transportation system, insure the protection of public in- 
terest, and for other purposes. 

In 1958 the Congress of the United States enacted a new law known 
a section 13a, which amended the Interstate Commerce Act pertain- 
ing to discontinuance or change of certain operations or services. The 
law enacted by Congress in 1958 provided that the carrier or carriers 
filing a notice for discontinuance or change in operation or service 
states that said carrier or carriers upon the filing of such notice— 


the Commission shall have authority during said 30 days’ notice period, either 
upon complaint or upon its own initiative without complaint, to enter upon an 
investigation of the proposed discontinuance or change. Upon the institution 
of such investigation, the Commission, by order served upon the carrier or 
earriers affected thereby at least 10 days prior to the day on which such 
discontinuance or change would otherwise become effective, may require such 
train or ferry to be continued in operation or service, in whole or in part, pend- 
ing hearing and decision in such investigation, but not for a longer period than 
4 months beyond the date when such discontinuance or change would otherwise 
have become effective. 

Section 13a(2) provides that, where the discontinuance or change, in whole 
or in part, by a carrier or carriers subject to this part, of the operation or service 
of any train operated wholly within the boundaries of a single State is prohibited 
by the constitution or statutes of any State or where the State authority having 
jurisdiction thereof shall have denied an application or petition duly filed with 
it by said carrier or carriers for authority to discontinue or change, in whole 
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or in part, the operation or service of any such train or ferry or shall not have 
acted finally on such an application or petition within 120 days from the presenta- 
tion thereof, such carrier or carriers may petition the Commission for authority 
to effect such discontinuance or change. 

Briefly, section 13a of the Interstate Commerce Act gives the rail- 
roads what amounts to full authority over the right to discontinue any 

assenger train they desire unless stopped by action of the Interstate 

mmerce Commission in the limited. time provided by the act. 

Senate bill 1331 proposes to require a carrier or carriers to come to 
the Commission and obtain a certificate permitting the abandonment 
of such service and to eliminate the 4-month time limit within which 
the Commission must reach a decision. In addition to the above-pro- 
posed changes that this bill would make, the Commission may order 
the carrier or carriers to continue the operation or service for what- 
ever period it deems necessary. Senate bill 1331 further provides that 
the carrier or carriers would be required to apply to the Interstate 
Commerce Commission if the particular States involved have not 
legislated regarding train discontinuances and it gives the carrier or 
carriers an opportunity to choose between the Interstate Commerce 
Commission and a State commission where States have regulatory laws 
regarding such discontinuances. 

Senate bill 1331 further provides that all interested parties would 
be permitted to be heard at a hearing affecting their well-being. 

In the State of Tennessee a law was enacted in 1949 by the Tennessee 
Legislature which is known as section 65-1204 of the Tennessee Code 
Annotated, said section being entitled, “Discontinuance of Passenger 
Service.” This section reads as follows: 


No carrier by railroad shall discontinue the operation of any passenger train 
regularly scheduled to provide intrastate service within this State, or substitute 
a mixed train service therefor, without first having obtained the authority of 
the railroad and public utilities commission, Provided, That this provision shall 
not apply to seasonal passenger trains. The commission may authorize the 
discontinuance of any passenger train when it its judgment such train is not 
reasonably necessary in the public interest. Upon application by the carrier, the 
commission shall authorize the discontinuance of any passenger train when it 
shall be made to appear that for a period of 12 months or more, the direct operat- 
ing costs of such train have exceeded the aggregate gross revenues therefrom by 
more than 30 percent. Applications for the approval of discontinuance of any 
passenger train, or substitution of mixed train service therefor, shall be granted 
only after notice to the public and an opportunity to be heard under such rules 
and regulations as said commission may prescribe. Said commission shall be 
deemed to have authorized the discontinuance or substitution of mixed train 
service unless within 120 days from the filing of application therefor the com- 
mission shall have entered a final order disposing of the application upon the 


evidence presented at a hearing. 

Since the enactment of the Tennessee law there have been 25 ap- 
plications filed by railroads operating in Tennessee seeking authority 
to remove passenger train operations or services within the State. Of 
the 25 applications that have been received since the enactment of 
the Tennessee law, the Tennessee Public Service Commission has 
granted the railroads authority to discontinue the operation or service 
of their passenger trains in 21 of these cases. 

On the four remaining applications was appealed by the applicant 
to the chancery court after the Tennessee Public Service Commission 
had denied the applicant the right to discontinue the operation of its 
passenger trains. (T.P.S.C. docket R-3000, 12-16-49, Z@N RR. Co. 
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v. Hammer et al., 191 Tenn. 700). The chancery court overruled the 
decision of the Tennessee Public Service Commission and authorized 
the applicant to discontinue the operation of its passenger trains. 
The decision of the chancery court was further appealed to the State 
Supreme Court of Tennessee and this court sustained the decision 
of the chancery court. 

In another case the Tennessee Public Service Commission denied 
the applicant the right to discontinue its passenger trains and the 
applicant appealed the decision to the chancery court. (T.P.S.C. 
docket R-3308, 12-9-52, L@N RR. Co. v. Fowler et al., 197 Tenn. 
266). The chancellor overruled the ‘Tennessee Public Service Com- 
mission’s decision. The commission appealed the chancellor’s de- 
cision to the State Supreme Court of Tennessee. This court 
overruled the chancellor’s decision to override the Tennessee Public 
Service Commission and upheld the original order issued by the 
Jommission. 

In the other two remaining cases the Tennessee Public Service 
Commission denied the applicants’ petitions to discontinue passenger 
train service and the applicant did not appeal these decisions, how- 
ever, later the applicants by filing a new application in both cases 
applied for the discontinuance of said passenger trains, at which 
time the Tennessee Public Service Commission granted their 
requests. 

I have got more time than perhaps I shall take. I have here, if the 
chairman please, a very short prepared statement that states a lot 
of things that are obvious and known both to the chairman and to 
the author of the bill in behalf of which I appear in support. I am 

Senator Scnorrret. Please don’t misunderstand, we are not trying 
to cut you off, but the time limit over on the Senate floor 

Mr. Fowterr. I thoroughly understand, Mr. Chairman, for the most 
of the last 10 years I have spent my working hours behind a bench 
as chairman of the Tennessee Public Service Commission, I know full 
well what it is to listen to cumulative witnesses, along toward the tail 
end of a day’s hearing. I am going to make my presentation succinct, 
brief, and as concise as possible. 

I say at the outset that I will adopt as my own statement the state- 
ment of the distinguished Attorney General of Pennsylvania and 
many others who have preceded me in this witness chair. 

I would invite the attention of this honorable committee to the fact 
that perhaps I am the first witness today representing a rural State, 
a sovereign State, and a State that doesn’t have a commuter problem, 
and that doesn’t particularly concern itself with commuter service. 
We are concerned, though, Mr. Chairman, and gentlemen of the com- 
mittee, with preserving fairplay and in giving a right to all commun- 
ities that need or think they need rail passenger service to be heard, 
to let the railroad, to use a southern vernacular expression, let the 
railroad tote the burden of proof rather than for us to have to tote it 
down the railroad track, so to speak. 

In the interest of fairplay and in the interest of preserving those 
principles of utility jurisprudence that have been almost universal, 
there have been passenger train discontinuance matters prior to the 
enactment of the so-called Smather amendment, the Transportation 
Act of 1958. 
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I, on behalf of the Tennessee Public Service Commission, and the 
people of Tennessee, and of the rural States that are otherwise unrepre- 
sented with nobody else to speak for them, I respectfully invite this 
committee to give favorable consideration to the Case bill which I 
believe would be in the public interest and if I may repeat myself 
again would be in the interest of fairplay. 

I might say in conclusion that in my experience of some 11 years as 
a member of the Tennessee Public Service Commission that I have 
never found the Interstate Commerce Commission to be unfair and 
prejudiced against the railroads or to be antirailroad. If it ever devel- 
ops any such tendencies, why the executive and legislative branches 
have a constitutional means of correcting that so let’s give an opportu- 
nity for a full hearing before passenger service is discontinued. 

And that, Mr. Chairman, completes my statement, except to say 
that I am grateful to the Chair and to the committee for taking me 
at the conclusion of this hearing. 

Senator ScnorrreL. We are very glad to do that, Mr. Fowler. 

For the benefit of the record, in addition to your remarks, your entire 
statement will become a part of the record. 

Mr. Fowter. Thank you, very much, Mr. Chairman. 

Senator Scnorrre.. Senator Case? 

Senator Case. Just thanks to the witness. 

Senator ScnorrrrL. And we thank you for.appearing here. 

The hearing will be recessed until tomorrow in this room at 10:30 
o’clock. 

(Whereupon, at 12:58 p.m., the hearing was recessed, to reconvene 
at 10:30 a.m., Friday June 5, 1959.) 















AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 
(Train Discontinuance) 


FRIDAY, JUNE 5, 1959 
U.S. Senate, 


CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:30 a.m., in 
room 5110, New Senate Office Building, Hon. George A. Smathers 
(chairman of the subcommittee) presiding. 

Senator Smaruers. The meeting will come to order. 

We have listed as our first witness the Honorable Joseph Clark, 
U.S. Senator from the State of Pennsylvania. We want him to 
know he has been called and he has not answered, so we will proceed 
to the next witness, who is the Honorable Tom Kuchel of California. 

He has been called and has not answered. 

We are getting through them pretty fast here today. 

Congressman Frank Osmers, is he here? 

All right, now we will have the Honorable Kenneth H. Tuggle, 
Chairman, Interstate Commerce Commission, and anybody you want 
to bring with you, Mr. Chairman. I see the distinguished and 
handsome Commissioner Arpaia. 

Mr. Tuccie. Commissioner Arpaia and Commissioner Mitchell are 
here with me. 

Senator Smatuers. Bring Mr. Mitchell up. 

You fellows sit right there. 

Here is the honorable junior Senator from the State of New York. 

You just sit right there too, and we will have all of you sit there, 
and we will let the Senator go first. 


STATEMENT OF HON. KENNETH B. KEATING, U.S. SENATOR FROM 
THE STATE OF NEW YORK 


Senator Kreatine. Mr. Chairman and members of the committee, I 
want to express my deep appreciation to you for granting this oppor- 
tunity to express my views on this very serious and perplexing prob- 
lem which confronts daily the mass of commuters in our country’s 
urban areas. 

The problem is becoming increasingly acute and immediate action is 
imperative. I believe that the bill offered by Senator Case of New 
Jersey, and others, including myself, will help in the situation, 
although it is admittedly sunk a stopgap emia 

There is certainly a more far-reaching solution and more perma- 
nent solution which should be sought. 
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The problem is most complex, because it involves not only the 
commuters, themselves, and the daily inconveniences, both physical 
and economic, they must face; but also the financial condition of the 
railroads, and the economic well- being of some of our largest cities. 

Solution of the problem will require cooperation by “the Federa 
Government, the States, the localities, and the railroads. If this co- 
operation is not forthcoming, many of our citizens will be deprived 
of the transportation so vital to their livelihood. We must not allow 
this to happen. 

I am well aware of the problems facing our Nation’s railroads, es- 
pecially those in the East. As a member of the House of Representa- 
tives, | supported the Transportation Act of 1958, because I believe 
that it showed the sincere desire of Congress to help restore this in- 
dustry, so important to our national security and economic welfare, 
to a position of health and vitality. 

This year I cosponsored, with Senator Javits and Senator Salton- 
stall, legislation that would enable railroad corporations to take full 
advantage of tax relief measures enacted or granted by the States or 
their political subdivisions, As a member of the Senate Committee on 
Rules and Administration I supported Senator Magnuson’s resolu- 
tion proposing a restudy of the whole surface transportation situa- 
tion in the United States. 

I did this with the view of aiding the railroads still further in the 
solution of their financial problems. 

But now the shoe is on the other foot. In good conscience we 
cannot overlook the needs of the commuting public. 

While I am fully aware that a great measure of passenger revenue 
losses sustained by the railroads, particularly in the Northeast, is due 
to urban or interurban commuting service, and that many of the fac- 
tors involved are subject to the controls of State and local govern- 
ment, I do not believe that it was the intent of Congress in passing 
the Transportation Act of 1958, to permit arbitrary discontinuance 
of commuter service by the railroads, before needed solutions are 
found and put into operation. 

Under the present law, as I understand it, a railroad may discon- 
tinue an intrastate passenger train without first securing Federal ap- 
proval, unless the results amounts to the actual ab: indonment of a line. 
Of course the carrier is required to comply with such State laws as 
may be applicable, but if no State laws apply, the carrier may change 
service at will. 

Under this bill the carrier would be granted an election when it 
wanted to discontinue a train. It could petition the Interstate Com- 
merce Commission for authorization to take off the train, or in the 
alternative it could proceed under the laws of the State in which it 
operates the train, provided that appropriate State law exists. 

Certainly this makes good sense. It insures that passenger trains 
will not be discontinued without appropriate hearings at. which the 
public has had the opportunity to state its case, and the bill tends to 
localize the matter by allowing the carrier to proceed under State law 
if it chooses. 

This latter provision, I think, is an especially good one. It would 
help cut down the work of the Interstate Commerce Commission, and 
put the matter in the hands of the State Agency. In local matters, 
this is most desirable. 
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Further, the bill would do away with the 30-day notice procedure 
and the 4-month limitation on the period that the Interstate Com- 
merce Commission may require the railroad to continue operations 
while it is investigating the case. Experience has shown that this 
4-month limitation is often too short. In many cases it does not pro- 
vide enough time for interested parties to file exceptions to the 
proposed report of the hearing examiner, before the Commission is 
forced to make its final decision. 

I realize that decisions of this kind should be made as soon as pos- 
sible, but hearings take time, and people must travel to them. It is 
understandable that the public would have deep concern and feel that 
it was denied its day in court, if it were denied the opportunity to 
except or rebut the proposed findings. 

Another feature of the bill is to place the burden of proof upon the 
carrier. It would make the railroad show that the public would not 
be inconvenienced, should a train be discontinued. The railroad 
would have to show that the train was actually no longer necessary. 

We must remember that in dealing with a railroad, we are dealing 
with a public service corporation that has been granted a franchise 
giving it certain privileges denied other corporations. Just because 
a particular train is losing money, is not reason enough in and of itself 
to discontinue it. The true test is public necessity. 

Similar legislation has been introduced in the House by the Hon- 
orable Edwin B. Dooley, who so ably represents the 26th Congressional 
District of New York. And as the committee members know, this bill 
has the sponsorship of the several Senators in the New York C'ty area. 

My own State of New York has tackled the commuter problem 
independently and is making great strides toward its solution. Early 
this year Governor Rockefeller directed a complete study of the prob- 
lems of the railroad and buslines operating in the State. 

This was done and recommendations were made, and speedily 
adopted. A shining example of the fact that success can be achieved, 
and that the commuters can be accommodated is the progress made in 
the case of the Long Island Railroad. A few years ago the Long 
Island was a national joke. Its service was terrible; it was bankrupt; 
the situation looked hopeless. 

But in 1954 the legislature, by special act, made the Long Island a 
“redevelopment corporation,” and granted it special tax relief. It 
was relieved for 12 years of the obligation to service its indebtedness 
to the Pennsylvania Railroad, and given certain freedom to fix its 
own fares. 

Since that time the road has rehabilitated its physical plant and 
much of its equipment. Its volume of passenger business has not 
declined, and is actually expected to increase in the next few years. 

Because of the bold and independent action of the State of New 
York, the Long Island is now doing very nicely. Similar steps must 
be taken by the Congress, if this pressing problem of the commuters 
is to be solved. 

I do not think, I would not contend, that this bill, as written, will 
solve the problem overnight. It has no magic words, and is ir the 
nature of assuring continuance of service, rather than setting forth 
ways to improve that service. Yet it is, in my opinion, necessary 
legislation, and I urge the committee give it every consideration, as a 
partial answer to this huge problem. 
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There are some features of the bill, as now drafted, that are not 
quite definite enough. However, I am sure that the committee in its 
wisdom will be able to work out any objectionable features in execu- 
tive session. And in this connection, I wish to commend the Com- 
mittee on Interstate and Foreign Commerce for the study it is under- 
taking surveying the whole surface transportation problem, and in- 
cluding consideration of— 
the kind and the amount of railroad passenger service necessary to serve the 
public and to provide for the national defense. 

The Interstate Commerce Commission has made a study of this bill 

which we have offered and, subject to several changes in the interest of 
clarity and definiteness, it has no objection to its passage. 
_ Mr. Chairman, this problem has been with us too long, and daily 
increases in magnitude. I am sure that the committee will take posi- 
tive action which will provide relief for this long abused group of our 
citizens. Thank you again for giving me this opportunity to be 
heard, and I am very grateful again for the opportunity to be here 
and express these views to the committee. 

Senator Smarnuers. Thank you very much, Senator, for that ve 
instructive and helpful statement. Do you have time for us to as 
you a question or two? 

Senator Kratinea. Yes, sir. 

Senator Smaruenrs. I notice in your statement that you say another 
feature of the bill is to place the burden of proof upon the carrier: 

It would make the railroad show that the public would not be inconvenienced, 
should a train be discontinued. 

Was it your view that if anybody or any 10 people would be in- 
convenienced that the train should continue to run ? 

Senator Keatine. No; not necessarily. 

Senator Smatuers. Do you take the position that if the railroad 
could demonstrate that that particular operation, that specific train, 
was operating at a loss, that that would be sufficient to justify a dis- 
continuance of it or not ¢ 

Senator Keatina. Not in and of itself. That would be certainly 
a factor in the decision. 

Senator Smatuers. How far do you think that the Commission 
that is given this authority should go in deciding whether or not a 
specific operation, a specific train, as related to the overall business, 
how far should the Commission go; should the Commission take the 
view of the entire operation of the railroad, or should they look pri- 
marily at that particular operation ? 

Senator Knatrne. I think they should take into consideration the 
entire operation of the railroad with particular emphasis on the line 
which is sought to be discontinued; but, just because a particular 
line was not making money, would not in any judgment be sufficient 
reason in and of itself for that train to be discontinued. 

Senator Smaruers. Now if we followed that reasoning through, 
do you think that we would be justified, that Congress would be justi- 
fied in eventually telling the Federal Communications Commission 
that when one owner who had five television stations and we will say 
two radio stations, which they are permitted under law, and one of 
them was operating down in, we will say Texas, that was the illus- 
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tration we used yesterday, if that one operating down in Texas—if 
it was not making any money—and yet there were a number of people 
who wanted to see it and use it, it was licensed by the Federal Govern- 
ment, and was in the nature of a monopoly, that nevertheless he could 
not discontinue. He could not discontinue to use that television station 
in Texas, because the Federal Communications Commission could 
demonstrate that the operation of these other four he was making 
enough money to cover the losses of the one in Texas? 

Senator Kratirne. Well, I don’t know how far you should carry 
the analogy between transportation and the use of the airwaves. 
There are some differences which I can see and there is this particular 
difference in the case which you have cited that I take it they are 
separate, geographically, one from the other. 

As a practical matter, the chairman and the members of this com- 
mittee are much more familiar with this than I am, but I had not 
supposed that there ‘were many instances where radio or TV holders 
of a franchise had desired to give up their privilege. I thought that 
the shoe was on the other foot—that they were pretty much seeking 
competition to get them, rather than to give them up. 

Senator Smaruers. It was, but they have already turned the corner 
on that, and there is now, a period—I have two in my State—where 
they are going to discontinue. They are trying to find purchasers to 
buy it because they are not making money. However, the thing we are 
more interested in is just sort of the philosophy. 

What this committee has to be concerned with is, How far do we 
direct the Interstate Commerce Commission? How far should we, in 
our directions to them, so to speak—how far do we want them to go 
in saying that because the public has a right, has some benefit, maybe 
it is a small part of the public, that nevertheless, this privately owned 
company, merely because it is licensed by the Federal Government, 
by one of its agencies—how far should that agency go in requiring 
them to continue to operate a business which in management’s view 
and their balance sheet is clearly operating at a loss? 

How far do we require that the stockholders, we will say, of the 
company will subsidize, you might say, that particular nonprofitable 
operation? And isthisa proper thing to do in the light of the so-called 
free enterprise system ? 

Senator Keatine. We have a different problem with regard to any 
public utility than what we have with a private corporation. That 
is fundamental, and the very fact that these are regulated industries 
is evidence—the same as the radio and TV stations—is evidence of the 
public interest in them, their monopolistic character and many other 
features which distinguishes them from other businesses. 

I do not consider myself an extremist in that regard and certainly 
the earnings of a particular train—we are not here talking about 
abandonment of a fneohes the earnings of a particular route is an 
important factor. But if this railroad is making money in other 
areas of its activity, it doesn’t shock me if they are required for the 
convenience of the public in a particular area—if they are required 
to continue a particular train which is in fact not a profitable 
operation. 

Senator Smatuers. In other words, what you are saying is that 
the Interstate Commerce Commission whenever in its judgment— 
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which is going to have to decide these questions, if the train can make 
money—let’s say this is the New York Central, as an illustration— 
and they have a lot of business out in Chicago and Kansas and that 
area out there—if they can make money by charging sufficiently high 
rates out there, so that they can have a profit even though in New 
York and New Jersey, in the commuter operation, they lose money 
on that—nevertheless, the shippers and people of Kansas should be 
willing to continue to pay this higher rate for their traffic in order 
to provide commuter service for the people of New York and the 
East ? 

Now, do we go that far ? 

Mr. Keatine. Well, I don’t think you have given an illustration 
which is in fact applicable, but I consider that for the time being 
and the theory behind this bill, as I understand it is, is that the 
discontinuance of a train shall be treated like the abandonment of 
a line. 

Senator Smaruers. In other words, as far as notice is concerned, 
an opportunity for hearing and protest and the shifting of the burden 
of proof? 

enator Keating. Yes, and as I understand it now, and the aban- 
donment of a line, the rule is that the whole line, that the operations 
of the entire railroad may be taken into consideration as one of the 
factors in determining whether a line may be abandoned. 

Senator Smatuers. Just hypothetically, do you think the Commis- 
sion—and again we are aware they have problems, and we have prob- 
lems in trying to write a law— if it were possible for a railroad opera- 
tion in the East, in New York, New Jersey, and other areas, if by 
the elimination of some of the uneconomic trains, those that weren’t 
making any money—they were able to get rid of those and by getting 
rid of those, they were subsequently able to reduce the rates that they 
charged, not only to their shippers, but to the passengers who were 
actually riding on their other lines—do you think that the Commis- 
sion should take the position that they should not let them do it 
and require the continued high rates, we will say, to shippers and 
passengers in one part of New York, so that the few riders in the 
other part of New York can still have this service, which is demon- 
strably uneconomic? 

Senator Keatine. Well, again, your familiarity with it is greater 
than mine, but I had not been aware of an application by a railroad 
to the Interstate Commerce Commission where they sought abandon- 
ment of a line where they made such a proposition as that, that if they 
were allowed to abandon the line, they would immediately reduce the 
fares of passengers or forwarders on some other line. There may 
have been such cases; I didn’t know of those. 

Senator Smaruers. But it stands to reason, if they can get rid of 
the cost of an uneconomic operation, that they are in a better position 
then to first begin to show for themselves a profit and thereby be in a 
position to lower rates. 

Senator Keatine. You think that would be a matter for the Inter- 
state Commerce Commission to weigh in the overall national interest, 
and it is conceivable that such a situation that you described could 
develop and that a railroad coming in with a proposition of that kind 
seeking to reduce its rates in one area, at the same time that it was 
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seeking to abandon in a different area, would have a rather strong case 
to put up. I hadn’t realized that was an immediate problem and that 
such applications as that were current now in the Interstate Com- 
merce. 

Senator Smaruers. I think I can say this and it is a fair statement, 
that it is evident that you have an uneconomic corroboration in one 
part of your railroad business a certain area and you are required to 
continue it, that the shippers and the passengers in the other area of 
the business in fact have to sort of pay for the uneconomical] part of 
the operation. In this case, it happens to be with respect to some 
railroads, areas outside of the New York-New Jersey commuter area 
that are where you have the national transportation system, like the 
New York Central, where those other people in fact—they are the 
ones who are in some respects called on to subsidize the uneconomical 
aspects of the operation in another locality. 

Now, should the Government take the position that this is very much 
in the interests of the overall general public and require them to con- 
tinue todo this? In other words, penalize, we might say, one area of 
the country at the expense of the other? Now you know and I know 
that New York, for example, pays an enormous amount—I guess 
relatively speaking, they pay a larger tax in many ways than do some 
of the other States in the Union. 

Senator Krartne. They pay the largest—let’s not let that drop 
without this expression—they pay the largest percentage, which is 
19.19 percent of all the taxes paid in the entire country. 

Senator SMATHERS. So you can see that I am trying to help bring 
it up, I am not in any way trying to put you in a box. I am just 
saying that this isa problem 

Senator Case. Why don’t you try to help me, Mr. Chairman? We 
pay the next highest. 

Senator Smatruers. New Jersey pays the next highest. Here is a 
case where we are going to be called upon to go this far, to say that 
the shippers and passengers in another area, we are going to require 
them for example to pay a little more so that these folks in New Jersey 
and New York can ride and continue to ride what is demonstrably 
an uneconomic operation / 

Senator Keatrne. Well, Mr. Chairman, my answer to that would be 
when I see the precise problem before us as to the exact amount which 
the railroads would be ready to reduce the passenger fares in other 
areas, and reduce the cargo charges of other items in consideration 
of the abandonment of giving up a particular train, I then have to 
weigh it in the overall national interest. I hadn’t run into such a 
case as yet, and 

Senator Smaruers. You can see that it presents some problems be- 
yond the immediate one of, as you have demonstrated in your state- 
ment, beyond the immediate one of commutation problems in New 
York City and to cross the river into New Jersey, and so forth, 

.Senator Kratine. There is no question but what the Senator from 
Florida and Senator from Kansas and all of the rest of the Senators 
from areas other than New York and New Jersey or Connecticut, have 
a somewhat different problem and what we are seeking to do is to 
strike a balance and to try to take care, at least temporarily, of this 
extremely serious—I can’t overstress the seriousness—of this com- 
muter problem in and around New York City primarily. 
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Senator Smatuers. Right. 

Senator Keatina. But I do recognize that this problem has larger 
implications than that. 

enator Smatuers. I thank the Senator. 

Senator Case, do you have something ? 

Senator Case. Mr. Chairman, thank you. 

I wonder what the Senator, and I would caution the Senator, be- 
cause he may be getting himself in this dangerous area of antagonism 
of free enterprise by the radical statements that he has already made, 
I wonder what the Senator would think if—— 

Senator Smatuers. This is just a matter of conclusions off the 
record. I hadn’t observed him making any radical statement. 

Senator Kratine. That is a comparative phrase. I don’t think I’m 
normally considered a radical. 

Senator Smatuers. I want to protect the Senator from New York to 
thatextentifImay. [Laughter.] 

Senator Casr. I was interested in his protection, too. My solici- 
tude—— 

Senator Keatinc. But you want to smile when you say it. 

Senator Case. What would the Senator think of an application, we 
will say, by the Chesapeake & Potomac Telephone Co., with figures 
clearly proving that its service between the hours say of 9 in the eve- 
ning and 9 in the morning were rendered at a loss, of applying to 
discontinue that service ? 

Would the Senator think that, assuming that a reasonable profit 
from the service overall, that that reasonable profit ought not to be 
considered and that if the company demonstrated that it served at a 
loss during those hours, 12 hours, half the 24, between 9 and 9 in the 
morning, that it should be allowed to discontinue? 

Senator Keratrne. No, I think that is somewhat of a parallel 
situation. 

Senator Case. I wonder if our chairman thinks that, I don’t want 
to ask him—— 

Senator Smatruers. I will be delighted to answer. I think the 
telephone company has no relationship to this—— 

Senator Casg. But the television station has. 

Senator Smatuers. Except in this respect, that the telephone com- 
pany, when you take off the telephone and there is no other way of 
communicating, unless you want it delivered by personal hand, whereas 
under our system, we have provided other means of travel. They are 
not maybe as convenient, they are not maybe as good, people can walk, 
they can ride horseback, they can bicycle, they can ride automobiles, 
which most of them do, they can ride buses, they can ride airplanes, 
but when you take the telephone, the electricity away, that is usually 
licensed for only one of that particular operation, that is all there is, 
there is no more. 

Senator Casr. I do think it is not quite as easy to get in New Jersey 
to New York or New York to New Jersey by any other means than 
rapid transit by any means such as the Senator suggests. 

You can’t walk or take a plane. 

Senator Keatine. Bicycling is dangerous. 

Senator Casr. If we had to take a motor vehicle, as was brought out 
yesterday, parking space occupies seven stories of all of Manhattan 
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between the Battery and 52d Street. This seems a somewhat extreme 
alternative. 

I thank the Senator for his observation and I think perhaps we are 
a little closer together, the chairman and I, than we thought we were, 
or that some observers have thought we might be. I want to again 
point out—— 

Senator Kratrina. I would like to be the catalyst for a rapproche- 
ment between two fine Senators. 

Senator Smatuers. I can think of none better. 

Senator Casg. I do again point out, as you, Senator Keating, have 

ointed out before, the issue here is not a question of extremism at all, 
it is a question of whether a provision in the bill under consideration, 
not that it shall be conclusive, but that the earnings shall be taken 
into account, is what we are talking about. 

Senator Keatina. That is right. 

Senator Smatuers. Thank you. 

Senator Keatine. Thank you. 

Now, if the Commissioner will mind yielding for one other, we have 
to look after our own, we have the Congressman from New Jersey. 
Is Senator Kuchel here? 

Senator SmaruHers. Congressman, we have to look after our own. 
Sit right there. 

We will hear from the Senator from California, from the distin- 
guished minority whip. 


STATEMENT OF HON. THOMAS H. KUCHEL, U.S. SENATOR FROM 
THE STATE OF CALIFORNIA 


Senator Kucugen. Thank you, Mr. Chairman. I have a fairly brief 
statement. 

I speak in behalf of the bill before you. In the second session of 
the 85th Congress, the Senate passed the Transportation Act of 1958, 
which subsequently became Public Law 85-625, and which S. 1331 
seeks to amend. 

This legislation was fairly vigorously debated in the Senate. I 
participated in that debate. And I voiced my objections at that time 
to certain provisions of the measure. 

Certainly I number myself among those in the country who desire 
to help the railroads of America. ‘But I took vigorous exception to 
that portion of the bill concerning the problem of discontinuance of 
railroad service. To me, those sections provided no more than a 
procedural mockery whereby service could be abandoned simply by 
the expedient, of posting notice to that effect without a hearing unless 
the Interstate Commerce Commission took affirmative action within 
a relatively short period of time. 

I objected, Mr. Chairman, to the criteria established for the Com- 
mission’s guidance, to wit: That it must find that the railroads suffered 
no net loss on that particular operation before it could issue an order 
reinstating service. During the debate some of the supporters of the 
bill voiced their dissatisfaction concerning it. 

One of these, our colleague, senior ‘Senator from Georgia, Mr. 
Russell, conceded that he was not happy about some of the language, 
to which I now refer, but stated that it was better to salvage a quarter 
of a loaf than to lose everything. 
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I suggest. the time is now ripe to correct an untenable situation and 
give the people at least: half a loaf. 

Mr. Chairman, the timing in my judgment has vindicated my judg- 
ment of the days of 1958 when this ‘problem was before us. The 
numerous postings of notice of abandonment of passenger and 
commuter service by various railroads and the subsequent confirmation 
of same by the Interstate Commerce Commission, under the present 
law, without affording a proper hearing at which the local communi- 
ties and local people “affected by the proposed discontinuance could 
be heard, is hardly in keeping with our dedication to the cause of 
due process of law. 

Isay this because American railroads constitute public utilities. To 
grant to the utility itself the power arbitrarily to discontinue service 
at its whim is, in my opinion, intolerable. The public interest does not 
permit private power utilities arbitrarily to cut off power service to 
a community. 

In like fashion we cannot permit. the railroads arbitrarily to cut 
off transportation service. The public interest must be considered and 
this can only be done by means of our traditional system of holding 
hearings open to the public before an impartial tribunal in advance 
of any ‘decision which might be made. 

The public has a legitimate interest in the maintenance of railroad 
service. The people, through the Federal Government, have been 
most generous to the railroad industry. Railroads have been the 
benefici iaries of huge grants of lands, and favorable rights-of- way. 

In return for these and other benefits the railroads assumed the 
burden of serving the public. They ought now to be able to relieve 
themselves of this burden by unilateral action. It would be a breach 
of the obligation they originally voluntarily assumed in my belief 
in return for these grants. We are here to see that the interest of 
the public is protec ted. 

On the other hand, it is not the intention of es authors, I take it, 
to be arbitrary toward the American railroads. §S. 1331 is fair and 
just to all concerned. It places the burden of proof on the railroad 

rather than on the Government where is now illogically rests. 

Surely this is only right, for each railroad is in a better position 
to know its own situation than is any other person or public body. 
Shifting the burden, as a practical matter, will tend to prevent the 
repes ited filing of wholesale lots of abandonment notices, regardless 
of merit, which by their combined sheer numbers would effectively 
prevent the Interstate Commerce Commission from separating the 
wheat from the chaff and could result in administrative chaos. 

When one considers the scope of railroad service in this country 
it staggers the imagination to visualize the potential burden placed 
on the Commission by the law as it now stands. 

The bill changes the criteria set forth for the guidance of the Inter- 
state Commerce Commission. I requires the Commission to consider 
the carrier’s revenues from its entire operation in the State or States 
in which it seeks to discontinue a line. 

This, to me, is eminently fair and reasonable. It is only right to 
consider these requests for discontinuance from the vantage point of 
all the people. 
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Mr. Chairman, I most respectfully urge this committee to report 
speedily and favorably on this bill, so that: it might be enacted into 
law in this session of the Congress. 

I do desire to read into the record a telegram which I have received 
from the Governor of California, which reads as follows: 

S. 1331 86th Congress, 1st session, seeks to ameliorate to some extent the 
ill effects to rail passenger service as regards the abandonment and reduction 
of such service resulting from the enactment by the Congress of the Transporta- 
tion Act of 1958. S. 1331, in my considered opinion, is definitely in the public 
interest and I urge that it be enacted into law. 

(Signed) EpMuNp G. Brown, 
Governor of California. 

Senator Smaruers. Any questions? 

Senator Case ? 

Senator Case. No; I thank my colleague for his fine statement. 
I do feel a little upset though that he is among the ranks of those 
radicals I spoke about before, thinking that the Commission ought to 
consider the earnings of the carrier in the State or States in which 
they go. 

Senator Smaruers. I said very clearly the first time that the word 

‘radical” was used, th: ; is was said by the Senator from New Jersey. 

Senator Case. This is not the first time it has been used, but per- 
haps the first time in this room. 

Senator Smatuers. I didn’t use it and so far as I know nobody 
around here has used it except the Senator from New Jersey. 

All right, thank you very much, Senator. 

Congressman Osmers. 


STATEMENT OF HON. FRANK C. OSMERS, REPRESENTATIVE IN 
THE CONGRESS OF THE UNITED STATES FROM THE NINTH DIS- 
TRICT OF THE STATE OF NEW JERSEY 


Mr. Osmers. Mr. Chairman, Members of the Congress, I am Con- 
gressman Frank C. Osmers, Jr., Ninth New Jersey District. 

The district I represent, Mr. Chairman, is of course a commuter 
district across the Hudson River from New York City. 

I think, first, Mr. Chairman, I would like to say that you and your 
committee are to be commended for the efforts that you made last 
year in facing up to the many problems that the railroads had. 

I was in support of those efforts, but I made it very clear in ex- 
pressing my support that I would ‘not vote for the Tr ansportation 
Act of 1958 if it made it possible for the railroads to have what I con- 
sider to be an unfair advantage over the commuters. 

As a result of that, out of the 435 Members of the House of Repre- 
sentatives, I was one "of two Members who voted against the bill. It 
was perfec tly clear to me that the passage of that Dill in the form in 
which it was signed was the end of commuter service in the United 
States. 

This was rather scoffed at on the floor of the House, but I think 
it is rather significant to say here that President Eisenhower signed 
that bill late in the day, on August 12, and at dawn or before daw n 
on August 13, the railroads in New Jersey nailed up the notices in 
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their stations announcing the abandonment of certain very vital 
facilities. 

First, I want to identify myself as a friend of the railroads. Back 
in early 1930's, I organized a commuter group in New Jersey for the 

urpose of trying to correct this service. I was a member of the New 

ersey Legislature, along with the uncle of the chairman of the 
committee, who was then a Senator from Atlantic County, and my 
efforts in behalf of railroads gained me this result. 

The late mayor of Jersey City, Frank Hague bought full-page ad- 
vertisements in all the papers of New Jersey and said Osmers was 
the tool of the railroad lobby, so at least I know a little bit about 
what the chairman of the sabenmaiien has gone through in his ef- 
forts to be helpful and just in facing up to this problem. 

Now you have several proposals before you with respect to chang- 
ing the language that makes it possible for the railroads to close out 
the commuter. I certainly hope that you will report and pass one 
of those bills, whether it is the form introduced by Senator Case of 
your committee, Senator Williams, or my version, or someone else’s 
version, the important thing is that this be passed. 

To me, it would be one of the great oversimplifications of the year 
if that were to be regarded, however, as the solution to the railroad 
passenger problem in this country. 

I certainly hope that you do that so that we may gain time. Now, 
a few of the items that must be mentioned, it seems to me, Mr. Chair- 
man, in connection with our railroad passenger and railroad commuter 
problem are these : 

I think the Congress should provide that it be easier for the States 
and for metropolitan areas to join together and form compacts and 
to act as metropolitan areas with respect to rail transportation whether 
rad lie within the borders of one State or whether they are in several 

tates. 

I think too, that not only should we make it easier and simpler for 
railroads to merge and join facilities where they duplicate each other 
for example, Jersey City, N.J., we have 21 percent the work o 
which could be done by 4. 

We have to seek lower taxes on railroads. In Hudson County, N.J., 
the local tax under State law is so excessive that it is absolutely impos- 
sible for any railroad to make any money on any operation conducted 
within that county. Now, this is not solely a problem for the Federal 
Government, but it is one that certainly should come under their view. 

I think too, if we are going to talk about urban renewal in Wash- 
ington here, and trying to eliminate slums, to control and end blight, 
that we very much must consider good suburban urban transportation 
as a basic part of urban renewal and as a means of ending blight. 

A report out here last week by the regional planning association by 
the city of New York points out clearly that the heart of the city of 
New York must become a slum and the opposite luxury apartments, 
and there will be a Chinese wall around the city and the suburbs will 
grow and prosper and the cities will die unless we provide or seek that 
transportation is provided between the cities. 

I think we should congratulate both the States of New York and 
New Jersey, not to localize it, because it isn’t any more difficult there 
than it is anywhere else, but they have this year, both legislatures 
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have adopted legislation which will make it possible for the States 
to act together in this field, we hope, but I would like to point out to 
the committee that the fact that this is a new compact gives this matter 
great urgency because the railroads will have abandoned so many fa- 
cilities and the habit patterns of commuters will change to such a 
degree, that it will be impossible to salvage a real commuter pattern 
unless something is done by this committee. 

Now, the question has been raised here this morning, while I was 
sitting in the room, with regard to rates, lower rates, lower fares, and 
sometimes we go from the serious to the ridiculous. For example, a 
statement was made here that you couldn’t replace telephone service at 
night. How ridiculous that is, when we have radio sets and television 
sets we could use to communicate with, we have the Western Union 
Telegraph, we have the postal service and have messenger service and 
autos to communicate with, so there are at least six ways of communi- 
cating other than by telephone. 

But if you are located 25 miles from home, there is no way of making 
that connection, but I don’t want to get into that ridiculous minutia. 

Senator Smatuers. You think it is a little ridiculous. Do you 
think people can communicate from one television set to another? 

Mr. Osmers. Do I think they can communicate 

Senator Smaruers. Yes. ; 

Mr. Osmers. You mean closed circuit television ? 

Senator Smatuers. Do you think you can call on television set 
the Senator from New York on his television set ? 

Mr. Osme_rs. I think I will let the Senator answer a serious question 
like that himself. 

Senator Smaruers. Now, you talk about communicating—— 

Mr. Osmers. Yes, sir, you can communicate with a television set. 
You can’t take you receiver and broadcast with it. 

Senator Smatuers. You cannot do that with you radio, but you can 
do it with the telephone. Can you do it with a telephone? 

Mr. Osmers. Can you do what with a telephone? 

Senator Smaruers. Can you call anybody you want to call? 

Mr. Osmers. Of course, you may, if you have one. 

Senator Smaruers. You can’t call him in your television? 

Mr. Osmers. If you have one. 

Senator Smatruers. Can you call him on your radio? 

Mr. Osmers. If you have a sending set, of course, and he has a 
receiver. 

Senator Smatuers. Do you have one? 

Mr. Osmers. No, I don’t. 

Senator Smatnuers. I venture to say very few people have one. 

Mr. Osmers. Mr. Chairman, if I may, I don’t believe that we serve 
the public by talking nonsense. 

Senator Smaruers. That is why I want you to get the record 
straight, Mr. Congressman, 

Mr. Osmers. You brought the subject up previously. 

Senator Smaruers. You are over here, we have invited you to come 
over and we want you to have an opportunity to say anything you 
like to say, but I don’t like for you to say something is ridiculous, and 
then in turn make, what I think, the chairman thinks, is a more 
ridiculous statement under any consideration, 
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Mr. Osmers. Mr. Chairman, it is perfectly all right with me, sir, 
if you want to extract that whole section from the record. I did not 
introduce the subject of nighttime communication. I am primarily 
concerned, as I am sure you are, sir, with the people that we represent 
who must get from their jobs to their places of work and from their 
places of work to their home, with the healthy development and im- 
provement of the urban and suburban areas of this country, with main- 
taining the railroads in a healthy condition with retaining railroad 
passenger service, 

We have given the greatest of help to trucks and motor cars through 
our highway systems, we have given the greatest of help to water 
transportation with our canals and our seaways, we have subsidized 
the airlines in many, many different ways, and I haven’t come here, 
sir, to oppose that. I have said that this is a vital matter and that 
we should try to attack on a number of fronts. 

Senator Smaruers. Do you recommend that we subsidize this 
commuter service ¢ 

Mr. Osmers. I would say that the first requirement should be that 
the commuter service be placed on the most expeditious, economical 
basis possible and that when a railroad comes before a regulatory 
body and asks for abandonment, that I think that the railroad ought 
to be required to answer several questions along these lines: Have 
you tried in every possible way to improve this service? Have you 
discussed with the other railroads in this area every means of com- 
bining facilities? We have in New Jersey this situation, sir, I am sure 
you have traveled, as have other members of the committee, through 
the Pennsylvania Railroad tunnel, that runs under the Hudson River 
into Pennsylvania Station in New York. 

The railroads go by the Pennsylvania Railroad in every direction, 
ferries are abandoned, people are stranded and here is a railroad tun- 
nel going into the heart of New York City. Those are the kind of 
questions that should be put to railroads and after the efficient systems 
have been established, then, Mr. Chairman, then we should decide 
whetlier we want to subsidize them less than we subsidize water 
transportation, as much as we subsidize airlines, or how we want to 
subsidize them. 

I think that it is in the public interest to make this possible. I see 
in New York City, as you do, we are going to build a bridge over the 
Narrows to help people, shall we say, sir, from your State, who want 
to go to New England, we are going to build another deck on the 
George Washington Bridge which goes in my district. These proj- 
ects will cost a billion dollars. Now it seems to me that we might 
under certain very carefully regulated and spelled-out ways, we 
might make possible low-cost loans or some forms of assistance or 
public ownership, the city of New York as you know had to take over 
its subway system and has done so, and other cities have had to do 
the same thing. 

Chicago and Boston and others have been faced with this same 
problem, and I don’t close my eyes to it because I am practical. 

If there are any questions, Mr. Chairman, I would be happy to try 
to answer them. 

Senator SmaruHers Do you have any questions, Senator Case 

Senator Casr. Well, this is partly in the nature of an observation, 
Mr. Chairman. If there were any overemphasis not be expressed by 
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my colleague from New Jersey, I at least can understand it in the 
context of this whole problem. I recognize, as the chairman would 
not have, how extremely provocative is the situation. The people 
might walk from commuting area into New York or take any alterna- 
tive than mass transit and mass transit by rail, and this is a matter 
which is deeply affecting the people of this grea area, which Mr. 
Osmers and I have the honor of representing, and it is not something 
that can be brushed off. 

Mr. Osmers. I would like to say, Mr. Chairman, if I may, that I 
believe Senator Case of New Jersey and myself are among the very 
few Members of Congress who for many years commuted in the ac- 
cepted sense. I myself commuted daily for 15 years into New York 
City by every means of transportation, and I am familiar with the 
problem. 

Senator Smaruers. Mr. Congressman, I might say this to you: I 
can understand your concern. I know it is genuine, and I know it is 
sincere. The concern, the overconcern which I have stated, is the 
broader question as to how far does the Government go in requiring 
what is essentially a private company to continue to do business in a 
manner that in their judgment, rightly or wrongly, I don’t know, un- 
economical to the point where we have one or two results: Either the 
stockholders of the company are in effect subsidizing what is a con- 
venience and what in your instance is a utility for them, or where peo- 
ple in other areas of the country, shippers and passengers in other 
areas, are required to pay rates and fares in such proportions that 
they are the ones who subsidized uneconomical operation. 

Now, the reason I say that is that because the testimony that we have 
had, have had in the past, and much of the testimony that I think we 
will get at this hearing, eventually will demonstrate that despite this 
human cry that we have thus far had, many of these commuter trains 
are not well patronized at all. There are a few people who ride them, 
and a few people who, to them, that means of transportation is 
essential. 

But when you have a commuter car that has probably, we will say, 
50 or 60 seats, that has only 8 or 9 people regularly riding on it, then, 
as you say, it presents a problem as to how long that should be in- 
dulged in. Are we to say that the railroad must borrow money, must 
do these things to accommodate those 10 people that the shippers and 
riders in other areas must subsidize them ? 

That is the bigger problem. This is an enormous commutation 
problem. 

Senator Smatuers. I am so very glad to have an opportunity to 
answer that question. And instead of dealing in some of the very 
high-sounding generalities that are always discussed at these hear- 
ings, let’s get down toa case. Let’s take the New York Central Rail- 
road. New York Central Railroad has a railroad track that runs on 
the west side of the Hudson River from Weehawken, N.J., to Albania, 
known as the West Shore Rail. Four thousand people were com- 
muting every day from the lower end of this line, from approximately 
Haverstraw, N.Y., to Weehawken at which point they took a ferry 
either to mid-New York or to lower Manhattan Island. 

Now, while sometimes railroad bookkeeping may be suspect, I don’t 
think that in the case of the ferries, the West Shore ferries, that it 
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could be said that the West Shore ferries were not losing money. 
Now, they nailed up their notices on abandonment. They have been 
trying to cut off the ferries for a long time because they are uneco- 
nomical. I think in fairness we have to say that the man who now 
heads this railroad stated at the time he became head of the railroad, 
that it would be his purpose, as I understand it, and I am not trying 
to quote him directly, to end all commuter service wherever possible, 

Now to stop the ferry link of an operation of this kind, as I am 
sure anyone could understand, gives a commuter the right to swim 
the river, when he gets down to the end of the rail line. So they 
abandoned the ferry and the 4,000 people that travel, of the 4,000, 
8,850 the day the ferries closed, had to shift for themselves. 

I want to go to your question. It seems to me that if I lived ina 
town, let us say like Bergenfield, N.J., and had the West Shore Rail- 
road puff and smoke in my face 24 hours a day, when they went up 
there and went through my town, they went through on the basis 
that they were going to serve me as a passenger. And I would make 
this deal with the New York Central. If you don’t want to serve 
me and carry me as a passenger, then don’t run your railroad through 
my town anymore, because they don’t deliver any freight, they don’t 
deliver anything, and if they want to keep everything awake all 
night with hundred-car desighite, then it seems to me that they have 
to give some minor service in a situation of that kind. 

And I would say that if the Interstate Commerce Commission had 
before them the men who run the New York Central Railroad, they 
should say to them, “Mr. New York Central, what did you do to 
improve the service? What did you do to link your railroad up 
with another railroad so that you could abandon that wasteful ferry 
service? Did you try to run your trains through the Pennsylvania 
Railroad tunnel in New York? Did you try to link your railroad 
with the Hudson & Manhattan tubes, so that your people could be 
served?” Those are questions that should be asked. 

You can’t say, “Well, my bookkeeper says we lost money last year 
on the ferry, and the Senate and the House said we can close them 
down.” That does not consider the public interest. 

I recognize, of course, that Congress should not be required to force 
pene businesses as a generality to maintain unprofitable services, 

ut I think the reason that we have regulatory bodies, the reason 
that we have interstate commerce commissions and things of that 
sort, is to look into the equity and the propriety of certain abandon- 
ments, and unless we give them the authority to use judgment, to 
take public necessity, to take into consideration, to take the railroads’ 
efforts into consideration and to put the railroad in the position where 
they must prove that they have done everything in their reasonable 
power to provide the service, I don’t think they ought to be allowed 
to abandon. 

Senator Smatuers. So then from that I gather what you are pri- 
marily interested in is that the burden of proof, that you want to 
change the burden of proof so that the railroads do in fact have the 
burden of proof when they seek discontinuance ? 

Mr. Osmers. Mr. Chairman, if you are confining burden of proof 
to narrow financial fields, I vi have to say, sir, that then all you 
are doing is adding a few months to the time when the abandonment 
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will take place. It seems to me that the burden of proof wants to 
include proof of efforts to continue a public service. I know, in my 
limited experience, I have been dealing with it possibly for 30 years, 
as a passenger, I am not a stockholder in any railroad, but I know 
and I think it is generally known, that railroad executives in this 
country are trying to end commuter service because it is a bother and 
an expense. ‘They want to use the towns to go through, of course, to 
get to where they are going, and that doesn’t bother them a bit. 

Senator Smaruers. Do you think these railroad executives are 
trying to make money % 

Mr. Osmers. Yes, they are, very much so. 

Senator Casz. Which is all right; isn’t it? 

Mr. Osmers. Yes, sir; I am for that. 

Senator Smatuers. Do you think that in their efforts to try to make 
money, they would probably try to run these things as economically 
as they could ? 

Mr. Osmers. It seems to me, Mr. Chairman, and again, I must say, 
I am not in the railroad business but each railroad as it operates 
in New Jersey, and I guess we have more operating than any State 
in the Union, is run as a small empire all by itself. I just said that 
they use 21 percent in Jersey City where 4 are necessary. I think 
I just let that stand, about what I think of their management, whether 
you want to call it not limiting it to passenger, I am talking freight 
now, I am just talking about the kind of economies that other busi- 
nesses are forced into. 

Senator Smatuers. Do you think that if these fellows, I don’t 
know, you know them better than I, do you think that if they thought 
they could make money out of this commutation service, if there were 
a way to eliminate some of these percents which you are talking about, 
it would then prove a profitable operation, do you think these fellows 
have enough sense to do that or not? Or they just don’t like money 
that well? 

Mr. Osme_rs. I would say that one of the most difficult ways in the 
United States to make money would be to try to make it on com- 
muters, Mr. Chairman. I want to be fair about that, and I think that 
it goes beyond what the railroads must do. I have pointed out that 
there is much Congress could and should do, including the passage 
of legislation of the type you are considering. 

The State governments must do a lot. Municipalities must do a 
lot. The railroads have had many stumbling blocks placed in their 
way. 

Senator Smaruers. What is the State of New Jersey doing to help 
this particular problem ? 

Mr. Osmers. They are not doing nearly enough, sir. The State 
of New Jersey must face up to the fact that in certain cases and in 
certain areas, the railroads are unfairly and exhorbitantly taxed and 
I think the State Legislature of New Jersey must face up to that 
fact. There are political considerations which are far beyond our 
concern here today that have to do with that, but it is a fact that the 
railroads in New Jersey need seriously from the State capital. 

Senator Smatuers. Thank you, Congressman. I don’t have any 
more questions. 

Senator Yarborough ? 
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Senator YarBoroueH. No questions. 

Senator Smaruers. Thank you very much. 

Now we have the Commissioners here, and they look so comforta- 
ble—we have another friend of ours that just walked in, Senator 
Clark. I hope you gentlemen will excuse us, but someday we may 
be before the committees that these fellows are presiding at, and we 
have to look after them. 


STATEMENT OF HON. JOSEPH S. CLARK, A U.S. SENATOR FROM THE 
STATE OF PENNSYLVANIA; ACCOMPANIED BY DAVID BERGER, 
CITY SOLICITOR, CITY HALL, PHILADELPHIA, PA. 


Senator CLiark. Senator Smathers, I am very grateful to you for 
allowing me to go on now. I only have three other committee meet- 
ings at which I should be present. 

I want to apologize to your friends for being set aside again, and 
before I start, Mr. Chairman, may I say that Mr. David Berger, the 
city solicitor of Philadelphia, is here as a witness, who I assume 

ou will call in due course. I would like to say a kind word for Mr. 
Serger who has been a very active, aggressive, and able lawyer in 
Pennsylvania for many a long year. He has been city solicitor ever 
since Mayor Dilworth took office in 1956, and he has made a special 
study of the transportation problems affecting our metropolitan area. 

As will appear from his testimony, I think without undue pride, 
I could say that Philadelphia has done as much toward solving its 
mass transportation problems in cooperation with the railroads which 
serve the area as any city in the country and I am sure the committee 
will be interested in the facts and the testimony which Mr. Berger will 
bring before you in that regard. 

So far as I am concerned myself, I am a cosponsor with Senator Case 
on his bill. I think the bill is a stopgap bill. I would be the first 
to admit, before I am cross-examined by the chairman, that perhaps 
it needs some amendment. 

On the other hand, I do think the criticism and comments which 
have been made by the legal staff of the ICC should be given careful 
consideration, although frankly, I do not agree with all of those 
criticism. 

However, I would like to leave Pennsylvania’s part in this hearing, 
so far as the technicalities are concerned, in the hands of Attorney 
General Alpern, who testified yesterday, and City Solicitor Berger, 
who will testify today, and I leave my own senatorial toga in the 
hands of Senator Case, whose bill I am cosponsoring. 

I would like to take just 1 minute, Mr. Chairman, because I have 
had the privilege of hearing some of the questions which you have 
asked the other witnesses, both yesterday and today, I would like 
to say just a word about the philosophy of this problem on a very 
nontechnical basis and I hope without interjecting any emotion into 
the picture. 

As the Senator knows, I wrestled with the problem of traffic and 
transportation as mayor of Philadelphia for 4 years. I came to the 
relatively firm conclusion that unless the traffic and transportation 
problems of our great metropolitan areas are solved within the fore- 
seeable future, our poor cities are going to strangle and die. 


* 





aavwT YF we OS 


‘0 


id 


he 


e- 


AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 83 


There are two things which are making very difficult indeed the 
continued life and vitability of the great metropolitan centers in the 
United States. One of them is inadequate housing, the second is 
inadequate traffic and transportation. 

In my humble judgment, the traffic and transportation problem can- 
not be solved by the private automobile and the truck. No amount of 
money poured in by the Federal Government, the State Government, 
and the local government, for bigger and broader highways, on which 
bigger and larger cars with higher and higher tail fins will drive with 
only one or two occupants in them, is going to solve this problem. 

Mass transportation, in my judgment, cannot be confined only to 
automobile buses, and this is particularly true in those areas of our 
country which were settled at an early date, such as the great cities 
along the Atlantic seaboard, where there are presently existing ade- 
quate rail facilities, which economics have rendered unprofitable in 
many cases. 

Around the Philadelphia area are a good many lines, and this is true 
in Pittsburgh and throughout the coal region, too, which were aban- 
doned many years ago, because they were unprofitable, at a time before 
the present crisis had arisen with respect to our cities. 

My plea with the committee is merely to give us some time to work 
these things out. The Senator is aware, and so is Senator Case, of the 
very important study of the metropolitan area of Greater New York, 
which has just been completed under the auspices of the Rockefeller 
brother foundation and under the chairmanship of Prof. Ray Vernon, 
of Harvard University. Traffic and transportation problem is one of 
the most critical ones there. It is with us in the Greater Philadelphia 
metropolitan area, which crosses State lines, and takes in four or five 
counties in New Jersey, as well as in New Castle County in Delaware. 

The same problem is true in Pittsburgh, and we have the same prob- 
lem in the coal regions, in Scranton, Wilkes-Barre. Now I would 
agree thoroughly with the chairman of the committee that you can’t 
expect a railroad indefinitely to run a branch line or a commutation 
service if they are not going to make money. I would agree also that 
there are definite limits to the extent to which we can ask such a 
railroad to subsidize commuter traffic out of the profitable freight rates 
of its other business within the State. 

But I do say to you that we are in a time of flux, and a time of 
movement and a time of crises, that there is an enormous government 
and political lag in solving this problem, and that it seems far enough 
to enact this stopgap bill to enable us to be perfectly certain before 
many more of these trains are taken off, many more of these lines are 
abandoned, that there is no hopeful possibility that with the assistance 
of local governments, with the assistance of local capital, with the 
assistance of the utilization of nonprofit corporations and perhaps 
some State subsidies, we can’t save our cities from being strangled 
before it is too late. And for that reason I strongly endorse the 
principle of the Case bill, and hope that it will receive the favorable 
consideration of this committee. 

Senator Smatuers. I thank the able Senator from Pennsylvania, 
and I must say that I cannot disagree with anything you say. 

Senator Case, do you have any questions ? 

Senator Casr. No questions. 
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Senator Smarnuers. Senator Yarborough? 

Senator YarsoroucH. I have been very impressed by this clear, 
concise, and reasonable statement about the problem, and what you 
said about the uneconomical transportation, where each person drives 
his own automobile into a city; uneconomical from the standpoint of 
fuel consumption, as well as the overall lack of economy of the method 
of transportation, when we consider millions of people asa whole. But 
how are you going to get people to ride trains ? 

Senator Crark. I think, Senator Yarborough, the best way to do 
that is first, to make the ride far more pleasant, and that will require 
some method of financing the acquisition of modern, air-conditioned, 
light equipment on suburban routes; well-lighted, with fast schedules, 
the type of new aluminum train and car which you are all familiar 
with, and then I believe through the medium of creating peripheral 
perine sites around the outside of the city, where commuters will 

e induced at a reasonably low price, probably subsidized to some 
extent by the metropolitan area, to leave their cars, and take the 
train ia for the last 10, 15, 20, or 25 miles of their trip. 

And finally, in the last analysis, we may have to come to this, and 
this is a pretty radical suggestion which I am sure many of the mer- 
chants in my town, but not at this point, concur with, we may have to 
put restrictions on private automobiles entering the city during certain 
times of the day. This is a very critical thing and I would just _—_ 
that we wouldn’t do anything at the Federal level which would make 
it impossible for us to utilize existing rail lines, and existing traffic, to 
do something of this sort. 

Now, I have had the privilege of being down in your fine city of 
Dallas on several occasions, and I don’t know of any city in the country 
which has done more in creation of access highways to get people in 
and out of central Dallas, and yet I think the distinguished Senator 
from Texas will agree with me, you haven’t solved your traffic and 
Soeinn problem in downtown Dallas, and this is the same sort 
of thing. 

Now also in Texas, I guess it is fair to say, isn’t it, that you haven’t 
had through the eighties and nineties and through the first decade of 
this century, the same concentration of metropolitan area population 
which we have had along the Atlantic seaboard accompanied by the 
commuter lines which were built around the turn of the century and 
even earlier, so that you wouldn’t have, I would suggest, the same 
existing facilities for getting people back on rail, that we have in other 
parts of the country. I may be not adequately informed on your 
problem there. 

Senator Yarsoroucu. No, you are correct. We didn’t have com- 
muter lines; we had a network of interurban electric rails to car 

assenger traffic between the cities, and they have all been abandoned. 

e have broken the railroads. 

Senator Crark. I wonder if in many instances the rails haven’t 
been covered over with concrete. This one thing I am fearful will 
happen to us in the interest of getting all these highways built, that 
we won’t abandon a lot of rail lines, use the right-of-way for high- 
bese cover up the rails and then find 5 years later that this was a bad 
mistake. 





cr ewe Pre wae Oe 


=~ we OO}! 


Oo @ het e's 


ee Oo Or CVC t 


e? 
ll 
it 
l- 


AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 85 


Senator YarsoroucH. You think if these trains were air-con- 
ditioned and well lighted so a man could see his newspaper on the 
train, that it would be patronized more? 

Senator Cuiark. Well, we have conducting a very interesting 
experiment in Philadelphia in that regard which Mr. Berger will tell 
you about and I think you will be very interested in what he has to 


Senator YarsoroucH. While you were down in Dallas, did you see 
the monorail, the overhead train ? 

Senator Crark. Yes, I did. I think that is a possible solution, too. 
These things all have to be considered. Let’s face it, we will have to 
get a lot of local capital, all I am saying is let’s have a style standard 
with maybe a cutoff day so as to force local metropolitan area people 
to get on the ball and act, but give us a little time, is really what I say. 

enator YARBOROUGH. I have no further questions. 

Senator Smaruers. Thank you very much. 

All right, Mr. Chairman, I want to thank you, and I want to thank 
you for your patience. 


STATEMENT OF KENNETH H. TUGGLE, CHAIRMAN, INTERSTATE 
COMMERCE COMMISSION; ACCOMPANIED BY JAMES A. MURRAY 
AND ANTHONY F. ARPAIA, COMMISSIONERS, INTERSTATE COM- 
MERCE COMMISSION 


Mr. Tucetz. Mr. Chairman and members of the subcommittee, my 
name is Kenneth H. Tuggle. Iam the present Chairman of the Inter- 
state Commerce Commission and have served in that capacity since 
January 1 of this year. 

I am appearing today in response to the subcommittee’s invitation 
to submit any recommendations the Commission may have for amend- 
ment of section 13a of the Interstate Commerce Act, and to state the 
Commission’s views concerning pending bills, S. 1331, which would 
repeal section 13a and enact other provisions concerning train dis- 
continuances, and S. 1450, which would amend that section. 

Section 13a was added to the Interstate Commerce Act by the 
Transportation Act of 1958 because of the grave financial losses the 
railroads are suffering from passenger operations and the difficulties 
and delays encountered in some States in obtaining authority to dis- 
continue little-used services. 

It was designed to afford the railroads a more expeditious means of 
obtaining relief from the operation of trains or ferries that are sap- 
ping their financial vitality and for which there is no aoe sufficient 
public need to justify the heavy financial losses involved. The pro- 
visions of this section are broad enough to cover both freight and 
passenger trains, but so far its use has been limited to trains or ferries 
transporting passengers. 

Section 13a is comprised of two paragraphs. The first deals with 
trains or ferries operating across State lines, and the second deals 
with trains or ferries operating wholly within the boundaries of a 
single State. Separate procedures are provided under the respective 


paragraphs. 
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Paragraph (1) contains the following salient features: 

1. It applies only where the railroad’s right to discontinue or 
change the operation of any interstate train or ferry is subject to the 

constitution or statutes of any State or any regulation or order of any 
court or administrative or regulatory. agency of any State; 

2. A railroad may invoke a procedure of section 13a(1) by filing 
with the Commission (and mailing to the Governors of the States and 
posting in the facilities to be affected) a notice of such proposed dis- 
continuance or change at least 30 days in advance of its effective date; 

3. Unless the Commission takes affirmative action, the railroad may 
discontinue or change the service in accordance with the notice— 


the laws or constitution of any State, or the decision or order of, or the pend- 
ency of any proceeding before, any court or State authority to the contrary not- 
withstanding ; 


4. During this 30 day notice period, the Commission is authorized— 


either upon complaint or upon its own initiative without complaint, to enter 
va an investigation of the proposed discontinuance or change; 

If the Commission institutes such an investigation, it may also, 
re order served upon the carrier at least 10 days prior to the effective 
date of the proposed discontinuance or change, require continuance 
of the service pending hearing and decision “but not for a longer 

eriod than 4 months”; at the end of 4 months, the carrier may put 
into effect the change or discontinuance even if ‘the Commission’s in- 
vestigation is not concluded ; 

6. After a hearing, if “the Commission finds that the operation 
or service of such train or ferry is required by public convenience and 
necessity and will not unduly burden interstate or foreign commerce,” 
it may by order require the continuance or restor ation of operation 
or service of such train or ferry; in whole or in part, although the 4 
months have expired ; 

7. The Commission may require continuance or restoration of the 
service only if it finds that the service “is required by public con- 
venience and necessity and will not unduly burden interstate or for- 
eign commerce”. 

n our finance docket, the Great Northern Railway Co., “Continu- 
ance of Service in North Dakota,” decided February 6 of this year, 
the Committee said : 

We do not deem it necessary at this time to decide who has the burden of 
proof in investigation proceedings under section 13a(1). 

We are inclined to believe,- however, that the burden of proof is 
upon those objecting to the change. In the Great Northern case we 
also found that we had no power to impose conditions for the pro- 
tection of employees. 

Paragraph (2) of section 13a contains the following provisions 
pursuant to which the Commission may authorize the discontinuance 
of intrastate trains and ferries: 

1. It applies where discontinuance is prohibited by the constitution 
or statutes of a State or where the State authority has denied the ap- 
plication or where such authority has failed to act upon an applica- 
tion within 120 days from its filing; 

2. An intrastate train or ferry. may be discontinued only with the 
prior authorization of the Commission granted after a hearing and 
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upon findings by the Commission that the present or future public 
convenience and necessity permit of such discontinuance or change 
and that the continued operation or service of such train or ferry will 
constitute an unjust or undue burden upon the interstate operations 
of such carrier or carriers or upon interstate commerce. 

On the basis of our experience in the administration of section 
13a(1), we recommend that it be amended in the following respects: 
(a) that the 30-day-notice provision be extended to 40 days, (6) that 
the 4-month period during which the Commission may require con- 
tinuance of service pending investigation and hearing be lengthened 
to 7 months, and (c) that the burden of proof be placed upon the 
carrier proposing the discontinuance. 

While in the proceedings under section 13a(1) which have been 
processed to date, the Commission has been able to meet the time 
limits prescribed, we are of the view, as a result of our experience 
with this section, that the public interest would be served by length- 
ening the periods within which the Commission must act in order 
to insure continuance of a service proposed to be discontinued. 

When a notice of a proposed discontinuance is filed, the Commis. 
sion has approximately 20 days to decide whether a formal investiga- 
tion should be instituted, and, if the answer is in the affirmiative, 
to serve an order upon the carrier requiring continuance of the service 
pending investigation. 

This 20-day period does not afford sufficient time for the filing 
of protests by communities and persons affected. It is also too short 
for the Commission, or division +, to make an adequate study and 
analysis of the proposal and protests without diverting the staff from 
other necessary work. 

The requirement that the Commission make a decision within 4 
months after the proposed effective date in order to assure no interrup- 
tion to service, necessitates prompt assignment of the matter for hear- 
ing and makes it impracticable, regardless of the far-reaching nature 
and importance of the case, to grant protestants a substantial post- 
ponement so that they may adequately prepare their case. 

The prescribed 4-month period also makes it impracticable to pro- 
vide for service of a recommended decision by the examiners who hear 
the cases and for the filing of exceptions. The recommended decision 
procedure frequently serves a useful purpose in defining and simplify- 
ing the issues, and in focusing attention upon the important features 
of a case. 

As previously indicated, railroads involved in proceedings under 
section 13a(1) have taken the position that the burden of proof is 
= opposing parties. As the statute is now drawn, a railroad may 
effect a proposed discontinuance unless the Commission finds that 
continuance of the service is required by the public convenience and 
necessity and will not unduly burden interestate or foreign commerce. 

In our opinion, all doubt in this matter should be removed. The 
requirements of State laws and regulatory bodies should be super- 
seded only after a carrier has established by a preponderance of the 
evidence— 


that the present or future public convenience and necessity permit of such dis- 
continuance or change, in whole or in part, and that the continued operation 
or service of such train or ferry without discontinuance or change, in whole or 
in part, will unduly burden interstate or foreign commerce. 
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I would now like to take up the two bills under consideration. 
S. 1331 would repeal section 13a altogether, and would enact entirel 
new provisions as to discontinuance of trains by inserting such provi- 
sions in what is now section 1 (18)-(22) which relates to railroad 
abandonments, The principal features and effects of S. 1331 are as 
follows: 

(1) It would be limited to passenger trains and ferries, while 
the present section 18a applies to both passenger and freight trains 
and ferries. So far, the Commission has not had occasion to deal with 
the discontinuance of freight trains under section 13a. 

(2) It would require the Commission’s authorization for the dis- 
continuance of the operation of any interstate passenger train or 
ferry, regardless of whether the carrier’s right to so discontinue 
is subject to State law or regulation. In contrast, section 13a pres- 
ently gives the Commission jurisdiction over discontinuance of in- 
terstate trains and ferries only where the carrier’s right to discon- 
tinue is subject to State Jaw or regulation. It should. be pointed out 
in this connection that where a railroad is free in the absence of 
State law to discontinue interstate trains, there is not involved the 
problem with which section 13 is concerned. 

(3) It would permit discontinuance of an interstate passenger train 
or ferry only (unless authorized by State authority) pursuant to “a 
certificate that the present or future public convenience and necessity 
permits of such discontinuance.” This places the burden of proof 
upon the carriers, and corresponds to the recommendation we make 
to amend section 13a(1). 

(4) S. 1331 would also provide in a new paragraph (c) with re- 

_ to both interstate and intrastate passenger trains and ferries 
that— 
In passing upon any proposed discontinuance or change under the provisions 
of this paragraph (19), the Commission shall consider, among other things, 
the carrier’s revenues from all freight and passenger traffic in the State or 
States in which the carrier operates the train or ferry which is sought to be 
discontinued. 

While this provision would direct the Commission to consider the 
carrier’s revenues, among other things, it does not specify what other 
elements should be considered, such as expenses. Although the car- 
rier may have net revenues from its overall State operations such 
revenues may be urgently needed for other purposes such as additional 
freight cars of all kinds, central traffic control systems, classification 
yards, reduction of debt, and so forth. We are also doubtful as to the 
effect which the Commission would be required to give to such rev- 
enues in determining whether continued operation of a particular 
train is or is not required by the public convenience and necessity and 
will or will not constitute an undue burden upon interstate or foreign 
commerce. How the courts would construe this paragraph is uncer- 
tain, but as presently worded, we believe that it would be a fruit- 
ful source of litigation. 

If, as might be argued, the intent of this paragraph is that the 
Commission should not permit a train to be discontinued if the car- 
rier’s total operations in the State or States involved are profitable, 
the result would be contrary to the apparent intent of the Congress. 
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when it added section 13a to the act by enactment of the Transporta- 
tion Act of 1958. 

The report of House Committee on Interstate and Foreign Com- 
merce (H. Rept. No. 1922, 85th Cong.) on H.R. 12832 pointed out 
that a major cause of the worsening railroad situation was the mount- 
ing passenger deficit, and that under the existing law this Commis- 
sion had no jurisdiction over discontinuance or changes in train serv- 
ice, except where complete abandonment of a line of track was 
involved. 

Similarly, in the report of your committee on S. 3778 (S. Rept. No. 
1647, 85th Cong.), it was pointed out that— 

A most serious problem for the railroads is the difficulty and delay they most 
often encounter when they seek to discontinue or change the operation of serv- 
ices or facilities that no longer pay their way and for which there is no longer 
sufficient public need to justify the heavy financial losses entailed. The sub- 
committee believes that the maintenance and operation of such outmoded sery- 
ices and facilities constitute a heavy burden on interstate commerce. 


The inclusion of paragraph (c) also would require, in train dis- 
continuance salma impracticable procedure similar to that 
which, prior to the Transportation Act of 1958, seemed to be required 
by certain court decisions dealing with intrastate rate cases under 
section 13, which procedure the Congress deemed it desirable and 
necessary to eliminate, as evidenced by section 4 of the Transportation 
Act of 1958. 

Section 4 of the 1958 act amended paragraph (4) of section 13 of 
the Interstate Commerce Act by inserting therein among other things, 
the following language: 


Whenever the Commission finds that any such intrastate rate, fare, charge, 
classification causes any undue or unreasonable advantage, preference, or prej- 
udice as between persons or localities in intrastate commerce on the one hand 
and interstate or foreign commerce on the other hand, or any undue, unreason- 
able, or unjust discrimination against or undue burden on, interstate or for- 
eign commerce which is hereby forbidden. 


Then the Transportation Act provided the language: 


which the Commission may find without a separation of interstate and intra- 
state property, revenues, and expenses, and without considering in totality the 
operations or results thereof of any carrier, or group or groups of carriers wholly 


within any State. 

We believe that in view of the fact that the principal objective of 
section 13a is a healthy national railroad system, the Commission 
should be able to look primarily to the overall financial and operating 
problems of an interstate railroad rather than to its operating results 
within the confines of particular States. 


We consider the provisions of proposed new paragraph (c) as most 
undesirable. 

5. S. 1331 would also make the provision of present section 1(20) 
applicable to train and ferry discontinuances. The effect of this 
amendment would be to empower the Commission in discontinuance 
cases to “attach to the issuance of the certificate such terms and con- 
ditions as in its judgment the public convenience and necessity may 


uire.” 
Btn proceedings under section 13a (1), the Commission has found that, 
where the evidence does not justify the findings which are a prerequi- 
site under the statute to an order requiring continued operation of a 
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train, it is not empowered to impose upon the carrier involved condi- 
tions similar to those required by section 5(2) (f) in connection with 
unifications or those customarily imposed in connection with 
abandonment proceedings under present section 1(18) to protect 
railway employees who may be affected adversely by the proposed 
discontinuance. 

In [nterstate Commerce Commission v. Railway L. EF, Association, 
315 U.S. 373, the U.S. Supreme Court, in affirming the power of the 
Commission to impose conditions for the protection of employees in 
abandonment proceedings, held that the term public convenience and 
necessity is broad enough to embrace the consideration of the interests 
of railway employees. 

It would appear, therefore, that by authorizing the Commission to 
impose conditions, the principle of the Supreme Court’s decision 
would apply to train discontinuance cases, and the Commission could 
consider what conditions, if any, the public convenience and necessity 
require for the protection of employees in those cases where authoriza- 
tion is granted for discontinuance of a train. 

If this result is intended, it would be desirable that such intention, 
and the nature of the protection which should be afforded, be stated 
explicitly. 

Daulne now to the effect of S. 1331 on paragraph (2) of section 
13a, it would preserve intact the procedure presently set forth in that 
paragraph for the discontinuance of intrastate trains and ferries. The 
proposed changes are as follows: 

(a) As in the case of the proposed discontinuance of interstate 
service, the Commission would be required to consider “the carrier’s 
revenues from all freight and passenger traffic in the State or States 
in which the carrier operates the train or ferry which is sought to be 
discontinued.” 

(6) The procedure for discontinuance of intrastate service would 
be limited to passenger trains and ferries. 

Present section 13a (1) and (2) relates “to the discontinuance or 
change, in whole or in part, of the operation or service of any train 
or ferry * * *.” In contrast, the provisions of S. 13831 with respect 
to both interstate and intrastate service is limited in terms of “dis- 
continuance, in whole or in part, of the operation or service of any 
passenger train or ferry.” 

In other words, the present section 13a empowers the Commission 
to authorize changes in the operation or service as distinguished from 
discontinuance of the service. Under the present section 13a, the 
Commission may authorize changes in train schedules which other- 
wise would be prohibited by State law or requirement. S. 1331 by 
the omission of the words “or change” would deny such power to the 
Commission. 

I would now like to turn to S. 1450 which is more limited in scope 
than S. 1331. It would substantially amend section 13a(1), but it 
would leave intact the present section 13a(2). 

The principal effects of this bill would be, first to require the in- 
stitution of an investigation by the Commission with respect to each 
notice of a proposed discontinuance or change in operation or service 
of any train or ferry filed with it under the provisions of paragraph 
(1) of section 13a and secondly, as in the case of S. 1331, it would 
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eliminate the present 4-month limitation on the period which the 
carrier filing such notice may be required to continue the operation 
of service pending investigation and decision by the Commission. 

Under this proposed measure, the Commission would therefore be 
required to enter upon an reese nian of every proposed discontinu- 
ance or change, to set the matter for public hearing, and to require the 
train or ferry to be continued in operation or service pending hearing 
and decision. The requirement that the Commission issue an order 
requiring the train or ferry to be continued in operation or service 
pending hearing and decision in such investigation would, in our 
opinion, serve no useful purpose and would place an unnecessary bur- 
den upon the Commission since, under the terms of the bill itself the 
service would be required to be continued. 

With respect to the requirement that a public hearing be held in 
every case, the Commission has found from its experience in abandon- 
ment proceedings under section 1(18) that it is desirable for it to have 
some discretion in determining whether the matter should be set down 
for hearing. 

This is particularly true where no protests are filed. We believe, 
therefore, that the Commission should have some discretion in this 
respect in discontinuance proceedings. Permitting the exercise of 
such discretion would not, of course, affect the requirement of an in- 
vestigation of all proposed discontinuances or changes in service or 
operations. 

That concludes the statement, Senator, and we would be glad to try 
to answer any questions. 

Senator Smatuers. Thank you very much, Mr. Chairman. 

Senator Case, do you have any questions? 

Senator Casr. Thank you, Mr. Chairman. 

First, I want to say that I for myself appreciate the consideration 
that the Commission has given to these suggestions in our bills and 
the report. It is gratifying that the Commission has approved cer- 
tain provisions and certain portions in substantial measure. There- 
fore, I will pass the ones that it has approved and discuss with you, 
if I may, questions as to where you may be in disagreement. 

The first is on the point which is discussed on page 9 of ycur state- 
ment, as to the requirement of S. 1331, that: 


The Commission shall consider, among other things, the carrier’s revenues 
from all freight and passenger traffic in the State or States in which the carrier 
operates the train or ferry which is sought to be discontinued. 

I take it that you do not object to considering or you do not feel that 
you should not consider this particular fact, is that true? 

Mr. Tuccie. We doconsider that fact. 

Senator Case, And you think it is proper? 

Mr. Tucate. Yes, sir. 

Senator Case. You would think it improper to consider just the 


loss or profit on the particular train that is sought to be abandoned, 
would you not ? 


Mr. Tuaatx. Yes. 

Senator Casr. Now I wonder—so at least there should be no mis- 
understanding about what we are getting at between any of us on this 
bill and the public—the difficulty, of course, or the reason if I may say 
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so, as a groundwork for our discussion, that this was put in because of 
the decision of the Supreme Court that you needn’t consider anything 
beyond the particular loss of the particular train. This seemed to 
me to be wrong, not that the Supreme Court was wrong in its decision, 
but that the law should permit its decision to be that way. 

Mr. Tuacte. Senator, I am not aware of any Supreme Court deci- 
sion that holds that. 

Senator Case. It was in the Weehawken case itself, and if there is 
a misunderstanding about this, and if I am in error, I would appre- 
ciate you experts in correcting me because this is a very widespread 
impression that this is the net effect or one of the net effects of the 
decision of the court in the Weehawken case. This wasn’t put in here 
just to annoy people or upset them, it was put in because we felt the 
law was in a bad shape. 

I would be most grateful to you if you would, or any of you who 
have views about this—I notice that you have conferred briefly with 
each other—say anything you like about this point. 

Senator Smaruers. Senator, I wonder if Counsel Barton might 
make a statement in explanation. I think that he can help clear up 
the thinking as to actually what transpired. 

Mr. Barron. You see, inthe Utah and the J/llinois cases, the Supreme 
Court said that before considering whether or not discontinuance of 
trains should be allowed or whether or not intrastate charges should 
be raised, the Commission should both separate interstate and intra- 
state expenses and property and revenue, and should also consider the 
return within the whole State on these items. 

But the Transportation Act of 1958 set aside those provisions, so 
that is the state of the law now, and Weehawken, as I recall, when 
Weehawken went up to the Supreme Court, it was decided under the 
Transportation Act of 1958, and not the old act, and that brings about 
what you have said. 

Senator Case. That is right. Does counsel agree that there is a 
matter, we are not talking about what is right or wrong, but that the 
law was changed as previously sabiobetell by the Supreme Court— 
was changed by the 1958 act ? 

Mr. Barron. Yes, sir. 

Senator Casr. And that was explicitly decided in the Weehawken 
case ? 

Mr. Barton. Yes, sir. 

Mr. Arpata. I don’t think that it was explicitly decided in the Wee- 
hawken case. This section, which overcomes the Milwaukee and Utah 
decisions, was another section of a new section, a section 13. In the 
Weehawken case the court merely said the discontinuance section was 
constitutional. But I think there is one thing that should be cleared. 
Just because a train has a loss doesn’t mean that it can be discontinued 
or that we would permit it to be discontinued. There are two findings 
that are necessary. One is that public convenience and necessity no 
longer require the operation of the train, and that it will unduly 
burden interstate commerce. 

Senator Smatuers. That is present law, that is not the act of 1958? 

Mr. Arpata. That is the way it reads now and that is not going to 
be changed, so that after all, merely because it is a burden, it has to 
be an undue burden on interstate commerce. Merely because there is 
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a burden there of some kind of a loss, would not permit that train to 
be discontinued, or we wouldn’t. 

Senator Casr. Now this is very clear in your minds? 

Mr. Arpata. Oh, yes; I think so. 

Mr. Barton. Mr. Arpaia, they did decide and cited the Transporta- 
tion Act of 1958 and said these provisions did apply that we have talked 
about, the Milwaukee and Utah cases ? 

Mr. Arpara. As I recall the main point of the decision, the act per- 
mitting the discontinuance was constitutional and it was not necessary 
to have a hearing. 

Mr. Mircue... Since the decision, there has been one compelled to 
continue. 

Senator Smatuers. Have you done that? 

Mr. Mircueti. That was the L. & N. train and although there was 
a deficit, the Commission compelled them to operate. 

Senator Case. I wonder if you are not getting into the same dan- 

erous radical philosophy which has been so severely criticized. This 
is very important, and I think there should be no public misunder- 
standing about it. When you stated, on page 10, in your statement: 

If, as might be argued, the intent of this paragraph is that the Commission 
should not permit a train to be discontinued if the carrier’s total operations in the 
State or States involved are profitable, the result would be contrary to the 
apparent intent of Congress when it granted section 13a. * * * 

Now I think I understand exactly what you mean, you mean exactly 
what you said, that you would interpret or you went say that it isa 
a interpretation of the section in my bill, that you would not 

allowed to discontinue a train which was (1) profitable, and (2) 
the operation of which was an undue burden upon interstate commerce. 

Mr. Tuaete. The interpretation of the language in your bill, Sen- 
ator, if you will pardon me for saying so, is so ambiguous, it 

Senator Case. I agree that it is, but do I take it you feel it is not 
necessary to accomplish what I think from our interchange, as I now 
understand you believe ought to be accomplished, because you say you 
already do this? 

Mr. Tucetz. We do consider this and the amendment to paragraph 
4 of section 13, states that it is not necessary to break down expenses 
and revenues as between intrastate and interstate operations, or within 
a single State, but to look at the overall operations of the railroad. 

Senator Casr. The carrier’s overall operations, you do look at now 
in considering, and I take it you give whatever weight you deem appro- 
priate on the second point, whether an undue burden on interstate of 
a particular train which may be operating itself at a loss, if you can 
identify the charges and revenues annlicalie to that operation. 

This is a very helpful thing to me and I think it hasn’t been gen- 
erally understood. 

Now, may I ask you about your other major differences with our bill 
and that is on the question of conditions. What is your view, if I may 
ask, as to the Commission’s power to impose conditions other than 
those relating to termination of employment? As for instance, that if 
a railroad be permitted to discontinue a train leaving New York, say at 
5, and getting in Somerville at 6, and one leaving at 4, that it be 
va torun one at 5? 

r. Tuaeie. We have that authority now under 18a (1) and (2). 
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Senator Casr. This was discussed in a hearing which we had on 
the bill generally several weeks ago, I think. I believe that you said 
you had acted on the assumption that you had that authority, that 
there was in the minds of some of you some doubt as to whether in 
fact you did have it. 

Mr. Tuacte. Well, I would say that the doubt is resolved. We 
have made quite a careful study of the act, in view of this appearance, 
and your direction to us to come forward with what we thought about 
it. We have given it very careful consideration. 

Senator Casr. And of course have been advised by counsel in that 
connection. 

Mr. Tucete. Our General Counsel. 

Senator Casr. Would it be appropriate to ask if this is a unanimous 
view on the part of the members of the Commission ? 

Mr. Tuaete. This is the unanimous opinion of the Commission, 

Senator Casr. There isn’t any holding on all fours on this point 
by the courts, is there ? 

Mr. Tuaets. I didn’t hear you. 

Senator Casr. No holding by the Supreme Court in particular on 
this? 

Mr. Mircue.i. We ordered the operation of a train changing the 
route of the train so that it would serve Ithaca, N.Y., in the Lehigh 
Valley operation. We permitted the abandonment of certain trains, 
and we discovered after the report came out, that Ithaca was not 
served and so we reopened the case and ordered the railroad 
we tried to get them to do it first and they wouldn’t do it, we ordered 
them to operate this train instead of by this branch, a certain branch 
around another way, up on the other branch to Ithaca, N.Y. 

Senator Casr. This was not contested, power in that connection 
was not contested ? 

Mr. Mircuetu. It has not been contested yet. We did it only a few 
weeks ago. 

Senator Casr. Senator Javits mentioned this had been done by a 
cooperative manner by the railroads ? 

r. Mitcnety. The railroads did not doit. 

Mr. Arpata. They refused to do it. 

Mr. Mircuet. They refused. They did it by order of the Com- 
mission. 

Senator Case. I guess we were mistaken about that. 

Mr. Arpata. You are right, the matter has never got to the courts. 

Senator Casr. Would there be an objection to making it very clear 
that the Commission has this power? 

Senator Smatuers. I don’t think it is necessary, if you want to 
know what I think. I think the very fact that they have made a 
statement here that there has been no objection on the part of the Con- 
gress ever expressed as to their right to have this authority, I don’t 
see that it would be necessary. 

Senator Casr. If I may ask this further question along this line, 
is this action of yours in the Lehigh Valley case with regard to the stop 
at Ithaca, was that something rather new in your procedure? 

Mr. Tucerr. It was the first time. The whole act is new to us, Sen- 
ator. It became effective less than a year ago, after last August. It 
was the first time that we had ordered a railroad to route a train over 
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a different segment of track to serve a city which had not theretofore 
been served by that train. 

Senator Case. That particular kind of condition, you mean, but the 
imposing of conditions in regard to service, when abandonments occur, 
that also is rather new. You either approve or disapprove, isn’t that 
true? 

Mr. Tuaate. No, sir, the whole record is considered. If they prove 
that it is a burden on interstate commerce, and it doesn’t seem to be 
required by public convenience and necessity, a total abandonment 
would be permitted. 

Senator Casr. I understand. 

Mr. Tuaeir. But the record may show that a partial abandonment 
may be proper, or by changing the schedule of a train an hour or two 
it may serve substantially as many people as it did with two running. 
We have to consider all of those factors. 

Senator Casr. Now, in your statement, you deal specifically with 
the question of conditions in regard to employees. 

Mr. Tuaeie. Yes, sir. 

Senator Case. I don’t know whether it is appropriate or not, and 
you may or may not wish to comment on it, you do not, as I listened to 
you and read quickly, take a position on the substance of the sugges- 
tion, but merely make the point that if it is desired that you should 
have this power, that it be made very explicit ? 

Mr. Tueerr. That is right, it is not within our province to decide 
things like that. 

Senator Case. You feel under the law as it stands now, you do not 
have that power ? 

Mr. Tucetr. That is right. 

Senator Case. That is all, Mr. Chairman. 

Senator Smatuers. All right, sir, thank you very much, Mr. Chair- 
man, and Commissioner Mitchell, and Commissioner Arpaia. As 
usual, you did a very good job. 

All right, who are these anxious commuters we have here ? 

I want you to know we are glad to have you. 

Mr. Knavper. Thank you. 

Senator Smaruers. You are just free to take off, say anything you 


like. 


STATEMENT OF AUGUST W. KNAUBER, THE NEW JERSEY COM- 
MUTERS ASSOCIATION, WHITE HOUSE STATION, NJ. 


Mr. Knauer. Senator Smathers, I would like to say that for the 
first time in years we see a ray of hope in this bill sponsored by Senator 
Case to slow down abandonment of services. 

Senator Smaruers. I think we ought to do two or three things. 
Let’s first get your name full for the record and who you represent, 
if anyone. If not, you are speaking for yourself. Let’s get all that 
in here. You tell us who you are and where you are from and so on. 

Mr. Knausper. August W. Knauber. I represent the New Jersey 
Commuters Association. 

Senator Smaruers. Where are their offices? Do they have an 
office ? 

Mr. Knavuser. R.F.D. 1, Box 467, White House Station, N.J. 
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Senator Case. Mr. Chairman, if I hadn’t been on the committee I 
should have been out there introducing Mr. Knauber, who is one of 
our distinguished citizens of New Jersey and represents the combined 
interests of all our various commuter associations. 

Senator Smaruers. Fine. All right, sir. 

Mr. Knavuper. Well, as I say, sir, this bill 1331 represents a ray 
of hope for us commuters, the first in many years. However, I would 
like to say that until such a time as Congress stops the ICC from rais- 
ing fares to exorbitant levels, there may be no more problem in com- 
mutation. We are being priced out of existence so rapidly, with 
another 40-percent fare increase under consideration by the ICC, com- 
mutation may not last for another year. 

So the problem now is not to delay burying the corporations: it is to 
keep the patient alive. 

Senator Smatuers. Just for my own information, how much— 
tell me from where you travel to and from, and what you have to pay? 

Mr. Knavser. I am getting to that in a few moments. 

Senator Smaruers. Excuse me. 

Mr. Knavper. Our problem is time until Congress has had a chance 
to look further into this problem. 

To begin with, I would like to quote briefly from Congress, the 
directive given to the ICC by Congress, when it established that 
agency in 1887. We will then go on to prove, to demonstrate that on 
every count the ICC has violated the intentions and directives of 
Congress. 

In summary, ICC was directed to provide a fair and impartial reg- 
ulation of all modes of transportation subject to the act so as to recog- 
nize and preserve the inherent advantages of each. 

Secondly, it was to promote safe, adequate, economical and efficient 
service, and to force the sound economic conditions in transportation; 
to encourage and establish and maintain reasonable charges without 
unjust discrimination or undue preferences or advantages; to coop- 
erate with the several States and duly authorized officials. 

The objective of the policy is the development, coordination, and 
preservation of a national transportation system by water, highway, 
and rail, and other means adequate to meet the needs of the commerce 
of the United States, the postal service, and of the national defense. 

The provisions of the act are to be administered and enforced with 
a view of carrying out this declaration of policy. 

We can show, gentlemen, that the ICC has ignored this directive of 
Congress on every count. 

I would like to present for your consideration an exhibit prepared 
which shows in effect the philosophy under which the railroads and 
the Interstate Commerce Commission operate. 

If you will turn, gentlemen, to exhibit 1, entitled “The ICC Formula 
Under Which the Public Always Loses,” the first line, we have a con- 
dition in which a railroad carries a thousand commuters at $20 per 
month. Total revenues amount to $20,000. Now, the railroad claims 
a $10,000 deficit and asks for a $10 fare raise, claiming that the follow- 
ing will result, that a thousand commuters paying $30 a month will 
yield $30,000 in revenues. spo by 

However, the ICC and the railroads then go through a weird ritual. 
They claim that the same number of commuters will pay $30 a month, 
$10 more, and that the deficit will be covered. 
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Both the railroads applying for this increase and the ICC, which 
invariably approves the increase, know that the traffic level will no 
longer remain at 1,000 passengers, but they go through this ritual be- 
cause they are required to show that a deficit will be covered under 
ICC regulations. 

The next step, ICC approves the increase. Actually, however, we 
no longer have a thousand commuters. Approximately 300 drop out 
of the picture, with the result that 700 commuters, paying $30 a month, 
yield revenues of $21,000. 

Step 3. The railroad says, “Lo and behold, we have a deficit.” It 
asks for a $13 fare increase to cover its $9,000 deficit, claiming that the 
following will happen, that 700 commuters paying $43 will yield reve- 
nues of $30,000. Again, the railroad knows and the ICC knows that 
traffic will again fall off, but they multiply the 700 commuters by $43 
to come up with a $30,000 figure in revenues. 

Step 4. The ICC naturally approves the increase. Actually, traffic 
falls off by 400 commuters so that we have left only 300 commuters 
paying $43 a month, with revenues of $12,900. 

The last step, the railroad now shows a deficit of $17,100, and asks 
to abandon service. 

Mr. Barton. What case did this take place in? 

Mr. Knavuser. This is a typical example of what we have been going 
through. 

Mr. Barton. Give mea typical case. 

Mr. Knavuser. Sir, in the past 8 years the ICC records will show 
this is a typical example of what has been happening. 

Mr. Barron. Can you give mea —— case / 

Mr. Knavser. Senator, in virtually every request for a fair increase 
the railroad records show a similar trend—declining traffic, declining 
revenues—as fares are increased. 

Senator Case. Senator Smathers asked you earlier, about what do 
you pay for your commutation? That might be helpful, if you have 
any historical data. 

Mr. Knavupser. Yes, sir; the records of the ICC show cases. I know 
we can get them from the ICC. 

Now, gentlemen, the ICC is composed of intelligent people. They 
know that with every fare increase traffic falls off. Their own records 
show that. They know, and their own records show, that fare 
increases do not overcome the deficit, and yet they continually approve 
these fare increases. 

For 8 years now, since we have been active in commutation work, 
we have been trying to find some other conclusion than that of the 
railroads and ICC have a silent understanding on this subject. 

Since their own records indicate that traffic falls off whenever they 
increase the fares, that they have not been able to eliminate deficits. 
We know of no other conclusion to be reached. 

Senator Smatuers. You say you think they have an understanding 
to go? 

Mr. Knauser. Yes, sir. 

Senator Smatuers. Do you know how they get together? 

How do you think they get together about this ? 

Mr. Knavuper. When you say “get together,” Senator—— 

Senator Smaruers. You say they have a private understanding with 
each other, I just wondered, that is a pretty broad statement, and 
yet it is a pretty serious statement. 
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How do you think they do this? 

Mr. Knavser. I don’t know the mechanics of it, Senator, all I 
can say is that we have tried to arrive at some other conclusion, but 
we cannot. 

Senator Smatuers. Do you really think they get together, or is this 
just your conclusion ? 

Mr. Knavuser. That is our conclusion. 

Senator Smaruers. You don’t have any evidence that they get 
together, do you? 

Mr. Knauper. The evidence, sir, is in the records of ICC which 
shows declining traffic whenever fares increase. 

Senator Smaruers. The only thing you know about is what you 
get out of the records, is that right ? 

Mr. Kwavupser. And what we see in our everyday activity. We see 
commuter traffic falling off. 

Senator SmaTuers. So it is just your conclusion that they get to- 
gether? ‘That is just sort of a general statement on your part? 

Mr. Kwnavper. I would say, Senator, I am convinced there is a 
silent understanding on this subject. 

Senator Smaruers. You are personally convinced of it ? 

Mr. Knauer. Yes, sir. 

Senator Smaruers. Do you have any proof of it ? 

Mr. Kwnauser. I think the record of continually declining traffic, 
of higher fares, indicates such a situation. 

Senator Smaruers. Fine. 

Mr. Kwnavuser. Now, as commuters, the public is continually har- 
assed by higher fares. There is a request by a railroad for an increase 
in interstate fares. When that is granted, the railroads apply for 
increases in intrastate fares. Shortly thereafter, we find an applica- 
tion for a reduction in train schedules. 

Another railroad applies for abandonment. Another for ferry dis- 
continuances. Other railroads are threatened about bankruptcy and 
ask for higher rates. They ask the public to write to Congress to 
relieve the situation. In short, the public is continually harassed 
by these problems. It knows that whenever it goes before the ICC, 
it loses. It is continually faced with fare increases. We are living 
under the Sword of Damocles. We can’t expect traffic to increase on 
the commuter railroads. The public generally, knowing this situa- 
tion, does not move into areas where they are obliged to commute. 

As a result, traffic continues to fall off. The new commuters stay 
away. 

ix. the period 1940 to 1958, the population of the metropolitan New 
York area increased from 11.7 million to 14.8 million, an increase of 
22 percent. This area was literally bursting at the seams. Yet, rail- 
road traffic has declined. In this metropolitan area, we have the big- 
gest concentration of population in the United States. In Manhattan, 
and is priced at millions of dollars for a few acres of land, because 
of demand, the tremendous concentration of population and industry. 

Yet, within a radius of approximately 45 miles of New York, 

entlemen, there are vast tracts of land in several counties including 
Gecnetat and Huntington County, which are underdeveloped and vir- 
tually unpopulated. As a matter of fact, gentlemen, there are herds 
of deer grazing in this area, all within 45 miles of New York. Why? 
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There is no train service. Within a very short distance, only 40 miles 
of metropolitan New York, you have this situation of overpopulation, 
and underpopulation, for lack of train service. 

During the past 14 years, as the commutation crisis has mounted, 
we have ‘yet to hear from the Interstate Commerce Commission a con- 
crete program designed to remedy the situation. 

At a recent ICC hearing, Mr. Chairman, the examiner asked wit- 
ness after witness, people who came forward, as commuters, to com- 
plain about fare increases. The ICC examiners repeatedly asked each 
witness, well, what solution have you for the railroad crisis? 

Now we submit that this is not a problem for the average man, the 
average commuter to solve. Did not Congress create the ICC for this 
purpose ? 

We pointed out to the examiner that we are not experts, we are not 
equipped to solve this problem, and yet we have seen no evidence of a 
concrete program by the ICC to liquidate this crisis, other than pric- 
ing commutation out of reach. 

The average factory worker in the United States earns $90 a week 
before deductions. The average American family earns $6,300 a 
year. To commute 40 miles to work now costs approximately $500 a 
year, which represents 8 percent of the income of the average famil 

Now according to the Soden Reserve Board, the average family 
spends 12 percent of its income for transportation, but, this is for all 
forms, including the family car, bus travel, air travel, as well as com- 
mutation. 

Now the commutation has been priced so high that it represents 
8 percent and more of the income of the average family, there is less 
and less left for other forms of transportation. Our question then 
is, how can people continue to pay higher and higher prices for 
commutation ¢ 

It just does not seem to be within reason. 

Another complaint which we have against the ICC is the so-called 

ublic hearings held by the ICC. In all applications for an increase 
in interstate fares, hearings are held in Newark, N.J. All interstate 
commuters work in New York. To attend a hearing, therefore, people 
have to travel from New York to Newark, take time off from work on 
the chance that they may be heard that day. If they are not heard, 
they must wait a second day. 

Now this is a convenient arrangement for the railroads and the 
ICC, but it has been impossible for the public to attend these hearings. 
It was not until last month that we prevailed upon the ICC to hold 
hearings where the public could attend, and after hours. 

At one station, in White House station, New Jersey, of 300 com- 
muters in the area, 200 attended, which is a phenomenal turnout. 

Senator Case. That was this evening session, was it not? 

Mr. Knavuper. Yes, sir; at the evening session. 

In Newark, where fare hearings are regularly held by the ICC, of 

75,000 commuters, barely a dozen man: iged to attend because they are 
held in a different State and during the day when the public could 
not attend. 

Now we surely feel that Congress never intended that the public 
be denied the right to a hearing, and yet under ICC policies, we have 
been denied that “right continually. 








100 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


I would like to point out that as you look over the commutation 
fares of any railroad, and you find a given price put upon a com- 
mutation ticket that you take into account the added cost of com- 
muting nowadays. 

Let us assume it costs $40 to commute 40 miles, which is approxi- 

mately the going rate. In our area, some 300 commuters could not 
afford to work 10 minutes overtime. If they do, there are no more 
trains. If they are delayed on the subways, or ‘by other means of 
transportation, and miss the last train, which leaves New York at 6 
o’clock, they have to travel part way by rail, and the remainder by 
taxicab, Ii they are delayed 3 evenings in 1 month, the cost of com- 
mutation increases by $15. 

You will see, gentlemen, from chart 2, the distribution of income 
among all spending units in this country. We would like to know 
how it is possible to fit in a $500 annual commutation ticket into in- 
come brackets which earn a thousand or less, or $3,000 or less, or 
$5,000 or less. Allowing for other forms of transportation such as the 
family car, international travel, travel by air, or bus, there is almost 
nothing left in the family budget after you ‘pay your commutation 
ticket unless you are in the $10, 000 and over bracket. 

Another complaint which we have against the ICC, it has been 
the stated policy of the U.S. Government to stop inflation of the price 
structure. 

Since 1951, the cost of living has gone up by 12 percent. The cost 
of commutation has gone up by 60 percent, or five times the rate of 
increase in the cost of living. 

Now, if the current request for a fare increase of 40 percent is 
granted by the ICC, we will have the following situation: the cost 
of living will have gone up 12 percent, commutation 120 percent, or 
10 times the rate of increase in the cost of living. 

Now, surely this was not the intention of Congress when in its 
directive to the ICC, it stated: “That the object of the ICC will be 

romote economical transportation.” 

nother point, the Interstate Commerce Commission continually 
raises fares or permits abandonment of service on the theory that 
alternative methods of transportation exist. 

Mr. Barton. Do you mean discontinuance of service or abandon- 
ment of facilities? 

Mr. Knavuser. All three, sir; fare increases, partial discontinuance 
of trains, or complete abandonment of trains. To justify this, the 
ICC continually points to alternative methods of transportation. In 
the New York metoropoltan area, these no longer exist. 

Now, if you look at a map, you will find that there is an ample 
network of roads serving the metropolitan area. It may only appear 
to be 30 or 40 miles from any given point into New York City, but 
in terms of time, it will take up to 2 hours or more, to drive 40 miles 
to get into New York. And once you are in New York, what do you 
do with your car? 

In other words, gentlemen, a 4-hour daily trip by bus, or car; is 
no longer within the realm of feasibility in the New York metropoli- 
tan area. The only quick, economical method of getting into New 
York and out again is by rail. And yet increasingly, the ICC denies 
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us of this means of transportation because of so-called losses. In- 
creasingly, it prices more and more people out of the market. 

As passenger service is curtailed, the great passenger facilities, the 
tracks, the yards, the signaling devices, the great fleets of railroad 
cars will disappear. 

Now suppose in the event of a national emergency these facilities are 
needed ? They will be gone forever at the present rate of train aban- 
donment and train discontinuances. This, too, is directly contra- 
dictory of the directive given by Congress tothe ICC. This reserve is 
disappearing. 

In terms of human beings, tens of thousands of people are being 
uprooted against their will. When they can no longer afford to pay 
$40 a month, when they can no longer afford to pay $50, and finally 
$60 a month, where are they to go? 

We don’t have the answer. We would like to point out that we 
have a showcase model of what can be done for commutation, and 
by the railroads to improve the commutation. 

Eight years ago, we approached the management of the Jersey 
Central Railroad, suggesting the use of new modern equipment in 
serving commuters. After about a year or so of conversations, the 
railroad bought four new cars. These are streamlined air-conditioned 
cars, with fluorescent lighting, foam rubber seating, fluid drive, the 
last word in commutation. 

The railroad has found these cars to be so economical, it has bought 
an additional eight cars. And although these eight cars represent 
only perhaps 2 percent of its total passenger fleet, these eight cars 
perform over 50 percent of total passenger service. 

Each car is independently powered, can be turned around in 30 sec- 
onds, it can be hooked up in units of 8 or 10, or they can be operated as 
10 separate individual trains. 

These cars are so popular with the public, that in the peak hours, 
you have standing room only. In the morning, a five-car unit leaves 
our station with 450 passengers for which the railroad receives $450 
in revenue. 

Now if you add your depreciation, your train costs, your crew costs, 
and all other out-of-pocket expenses, including fuel and depreciation 
on each car, which costs $150,000, with revenues of $450 for 1 hour’s 
ene the railroad pays for 24 hours, for an entire day, 
all of its costs. Yet these cars are not used for 1 hour. They get 
19 hours a day utilization. How is the railroad losing money? 

And yet under the ICC formulas, the railroads are always losing” 
money. Under ICC formulas, which we believe to be unrealistic, 
the public always is told that the railroad is losing money. We do 
not see it. 

Senator Smathers referred before to trains which carry only 50 
passengers. I would like to point out, Senator, that on our railroad, 
there are many trains in the morning, which carry 1,000 passengers. 
They pay for themselves, and there are some trains, which at 9 or 
10 or 11 o’clock at night, carry only 50. But those 50 passengers 
at night, are among the 1,000 passengers in the morning. 

You have got to provide some trains with few passengers in order 
to get these peak loads home at night. Now if you take off a train 
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carrying only 50 passengers, you will lose those 50 on the train in 
the morning, which carry a thousand, and which are economical. 

Our point is, Senator, that transportation consists not of one or 
two isolated trains, one or two isolated frequencies, but a pattern of 
service, which once destroyed, destroys the entire total of traffic. 
And that is precisely what has been happening in the commutation 
under ICC guidance. 

Senator Smaruers. Thank you very much. 

We will not only include your oral remarks as part of the record, 
but we will without objection make this printed statement a part of 
the record. 

(The statement is as follows :) 


STATEMENT OF AUGUST W. KNAUBER, THE JERSEY COMMUTERS ASSOCIATION, 
WHITE House STATION, N.J. 


The record of ICC decisions in favor of the railroads and against the public is 
so long and consistent, that a congressional investigation is imperative before rail 
commutation is eliminated by the ICC. A comparison of the congressional 
statement of policy when it created the ICC with the actual postwar ICC record 
clearly indicates that the ICC has openly flouted the will of Congress when it 
sought to protect the public from the railroads. It is now essential that the 
public be protected from the ICC. 

(1) Time and time again the public’s protests against fare increases and 
curtailed services are heard politely by the ICC but time and time again it rules 
against the very public it was created to defend. After recent hearings, ICC 
examiners issued a series of incredible recommendations to that Commission in 
which they stressed that fare increases are no solution to the railroads’ prob- 
lems in that they temporarily yield more revenue but that the subsequent loss 
of traffic soon offsets the increase. Yet, in the very same reports, these ICC 
examiners repeatedly recommend higher fares. According to past experience, 
the ICC will follow recommendations by its examiners and will raise fares once 
again. How is the public to defend itself against this type of mentality? 

(2) For the public to defend itself against the ICC requires expensive legal 
talent which is far beyond the means of most commuter associations. Even 
after these associations have expended their resources to present their case, 
the record of ICC decisions against the public is monotonously the same. The 
question arises, however, why the public periodically must undergo the expense 
and strain of defending itself against its own Government. Surely, this could 
not have been the intent of Congress in creating the ICC. 

To add insult to injury, when the public appeals for a review of an ICC decision, 
it finds that sitting in review of its own decisions—is none other than the ICC 
itself. Public frustration after endless defeat at the hands of the ICC is best 
summarized by a remark popular among commuters and the result of long 
experience: “If we go before the ICC, we’re licked before we start.” 

(3) The ICC’s indifference to public hardship is illustrated in its current move 
to increase fares again while, currently, many communities are studying measures 
to provide relief for commuter railroads. Commuters are even more apprehensive 
about the ICC’s new powers under the 1958 Transportation Act which permits 
the ICC to override State regulatory agencies. 

(4) Throughout the developing commutation crisis of the past 10 years, the 
ICC has completely failed to take the initiative with a concrete remedial program. 
Instead, it cooperates in the liquidation of rail service through the devious method 
of pricing it beyond public ability to pay. 

(5) The U.S. Government has announced its determination to halt further 
inflation of the price structure. The ICC, however, has flatly ignored this major 
national objective. 

Since 1951, the cost of living has risen 12 percent. Under ICC guidance, the 
cost of rail commutation has increased by 60 percent or at five times the rate of 
increase in the cost of living. If ICC remains true to its past policy and approves 
the 40 percent increase recently requested, rail commutation will have increased 
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by 120 percent or 10 times the rate of increase in the cost of living. Concurrent 
with exorbitant fare increases, there have been substantial reductions in fre- 
quency and quality of service so that, in effect, under ICC approval, the public 
pays over twice as much for half the service—a fourfold deterioration in the 
commuter dollar. Since transportation constitutes a major component of the 
cost of living—along with food, clothing and shelter—ICC policy directly and 
substantially contributes to inflationary forces in clear violation of Government 
policy. 

(6) The ICC has priced commutation out of reach of the lower- and middle- 
income brackets to a point where only upper-income brackets can afford to 
commute. 

Earnings of the average factory workers amount to $90 per week before 
deductions. Assuming takehome pay of $75 weekly, a factory worker would have 
to spend over one-half a week’s pay to buy a monthly ticket to commute 40 miles. 

The average American family spends 12 percent of its income for all forms 
of transportation including the family car, bus, rail, and air transportation. 
Under ICC policy, however, to commute a distance of 40 miles by rail would 
absorb $500 or 8 percent of the $6,300 pretax annual income of the average 
American family. A review of chart 1, attached hereto, indicates that only 8 
percent of American families earn $10,000 a year or more before taxes and can, 
as a general rule, afford to spend $500 annually on rail commutation alone, leaving 
$700 for car, bus, and air transportation. How a $500 annual commutation ticket 
can fit into the budgets of the remaining 92 percent of American families is 
difficult to understand. 

(7) The ICC formula of ever higher rail fares and less service is often 
excused on the grounds that “alternative forms of transportation are available.” 
Reference to a map of the New York metropolitan area might suggest that the 
public has an ample network of roads as alternative transportation. This, how- 
ever, is typical of the ICC’s “ivory tower” approach. Roads and highways in 
this area are among the most congested in the United States. Equally impor- 
tant, they converge upon a major bottleneck in interstate commerce—the Hudson 
River with only one bridge and five tunnel lanes to serve peak-hour traffic. 
The problem is compounded further when traffic arrives in New York where 
parking is nonexistent or prohibitively expensive. A trip by car or bus may 
be “only 40 miles” by ICC standards but it reality represents almost 2 hours of 
exhausting travel each way. 

Notwithstanding these well-known conditions, the ICC obliges thousands of 
additional passengers to travel by road each year while a vast rail capacity 
remains underutilized. This is the ICC’s response to its congressional directive 
to foster a balanced transportation system and to preserve the inherent advan- 
tages of each form of transportation. 

(8) The ICC’s unrealistic policies are vividly highlighted in the metropolitan 
New York area—the most densely populated and congested region in the country. 
Within a radius of 50 miles, there are several counties with thousands of square 
miles of land lying underpopulated and underdeveloped because of the absence 
or inadequacy of rail service under ICC’s discriminatory policies. 

(9) By its own records, the ICC stands guilty of a tacit conspiracy with the 
railroads to eliminate rail commutation. Railroad exhibits, ICC examiners’ 
reports, as well as ICC’s own files show, clearly and incontrovertibly, that as 
fares are raised, traffic and revenue decline. To cover the decline in revenues, 
further increases are applied for by the railroads and granted by the ICC in 
a spiral aimed directly at abandonment of rail commutation, as illustrated in 
exhibit 1 attached hereto. From its own records, the ICC itself can draw no 
conclusion other than that fare increases are no solution to the commutation 
problem ; instead, they spell the end of commutation. 


SUMMARY 


In response to its congressional directive to provide fair and impartial 
regulation of all modes of transportation and to preserve the inherent advan- 
tages of each, the ICC, instead, engages in liquidating rail commutation and 
drives the public to overcongested highways leading into cities unable to accom- 
modate adequately more than a fraction of present traffic. Under its congres- 
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sional instructions to promote adequate service, the ICC cooperates in continual 
curtailment and abandonment of rail and ferry services although no alternative 
transportation exists. 

Directed to provide economical service at reasonable charges, the ICC has 
raised fares at six times the rate of increase in the cost of living. Fares are 
so far above the reach of the general public that less than 10 percent of family 
heads can afford to commute by rail. Its congressional instructions to provide 
efficient service have been ignored by the ICC to the point where the public pays 
luxury prices to ride in third-class trains. 

Although directed to foster sound economic conditions ir transportation, the 
ICC has allowed rail commutation to deteriorate to a point where only emer- 
gency measures can prevent uprooting of tens of thousands of families in the 
near future. 


EXHIBIT 1 


The ICC formula under which the public always loses 














Number of Monthly Total 
commuters fare | revenues 
A railroad carries 1,000 commuters at $20 per month-_..__..-_.-- 1, 000 $20 $20, 000 
Step 1: Railroad alleges a $10,000 deficit; asks a $10 fare raise 
claiming that the following will result.............-.-.-.---. 1, 000 30 30, 000 
Step 2: ICC approves. Actually traffic falls off by 300 com- 
I cnecdcdinnsibictinnbccwbagesnsnmecscencnccssenssecscs 700 30 21, 000 
Step 3: Railroad asks for $13 fare raise to cover $9,000 deficit 
claiming that following will happen................-.------- 700 43 30, 100 
Step 4: ICC approves. Actually traffic falls off by 400 com- 
ak... le inhabennaenbecknnnads 300 43 12, 900 


Step 5: Railroad shows $17,100 deficit and asks to abandon 
E.G... ininemdnnnienetebdionsbencen peach aueseeanatesenivasecedecnesssnekesencescete 
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CHART 1 


PERCENT DOISTRIBUTION OF SPENDING UNITS 
BY INCOME GROUP - 1957 
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Senator Smaruers. It is 1 o’clock. Who is the other witness that 
wanted to get back home? 

Will you gentlemen come forward? 

I would like to announce, when we adjourn today, we will adjourn 
to a time which wg will have to notify the witnesses and those inter- 
ested for the reason that we could not get this room at 10:30 on 
Tuesday. 

Now we had a number of witnesses here listed who wished to testify 
and we want to hear them. 

If you will check with Counsel Barton or somebody here in the 
clerk’s office, we hope to have a place and a time for the next meet- 
ing, I expect it to be Tuesday, and probably Wednesday, and possi- 
bly run even into Thursday, maybe longer. 

So I will just make that announcement for those here. 

Senator Case, I am going to leave you in charge. 

Senator Case. Mr. Chairman, I appreciate so much, your consid- 
eration, you very great consideration of this matter of the time of 
these witnesses. It is important that they don’t have to come off. 

Senator Smatruers. Off the record. 

(Discussion off the record. ) 

Senator Casr. May I say two things before you go. 

First, I have not seen yet any list of witnesses from the railroads. 
I assume that they are being given an opportunity to be heard on 
these bills? 

Senator Smaruers. We will give them an opportunity to be heard. 

Senator Case. The other is the question of whether it might not be 
possible, all other time has been taken, if we might then have some 
questions left, we might ask the Chairman of the Interstate Com- 
merce Commission and perhaps one or two of his colleagues to come 
back. 

Senator Smaruers. We should be delighted to ask anybody that 
you would care to come. That is usually the procedure in this com- 
mittee. We like to get everything settled. 

Any time you would like a witness, we will have him. 

Mr. Van Horn. May I express my personal thanks for hearing us 
today, sir. 

Senator Smatruers. I will endeavor to read your statement. 

Mr. Zui. I joint in that expression, sir. 

Senator Casr. Mr. Van Horn, will you just identify yourself. 


STATEMENT OF FORREST K. VAN HORN, LEONIA, N.J., CHAIRMAN, 
NORTHERN VALLEY COMMUTERS ORGANIZATION 


Mr. Van Horn. My name is Forrest K. Van Horn and I reside at 
174 Prospect Street, Leonia, N.J. I have been a commuter on the 
Erie Railroad’s northern branch since 1942. This is the service oper- 
ating from Nyack, N.Y., to Hoboken, N.J., by rail, thence by ferry to 
New York City. 

In December of 1955 I became chairman of the Northern Valley 
Commuters Organization, and currently serve in that capacity. 
Originally, our organization had a membership of 1,367 daily and 
occasional users of this service. We now have a membership of more 
then 6,800 commuters, having opened our membership to those who 
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use all Erie, Lackawanna, and New Jersey & New York commuter 
trains. 

I also serve as cochairman of the Jersey Commuters Association, 
along with Mr. Frank E. Tilley of Wyckoff, N.J. This is a co- 
operative composed of five commuter organizations whose combined 
membership reached a peak of 13,000. It is composed of the Susque- 
hanna Transit Commuters Association, of which Mr. Tilley is chair- 
man, the shortline division, a group of bus commuters from the 
Orange and Rockland C ounties, N.Y., and Bergen County, * J., area, 
whose chairman is Mr. John J. N. Fry of Tuxedo Park, N.Y., the 
Hunterdon Hills Commuters Association with Mr. August ‘Knauber 
of White House, N.J., as chairman, the New York and ‘Long Branch 
Division, whose chairman is Mr. Paul Barrese of Hazlet, N.J., and 
our own group. These organizations represent commuters on all rail 
lines excepting the West Shore Division of New York Central. 

It has also been my pleasure to represent my hometown as official 
delegate to the transit committee of Bergen C ounty, whose member- 
shi is composed of most of the 70 municipalities in the county. 

This activity has made me acutely aware of the crisis confronting 
residents of the Metropolitan New York area, especially that. seg- 
ment west of the Hudson River, with reference to rail commuting. 

We are threatened with the loss of all rail service, for some reasons 
I believe to have substance, and for others having little or no founda- 
tion in fact. 

In my opinion, the loss of rail commuting service would have a 
serious effect on the economy of the entire metropolitan area. Indi- 
vidual real estate values would suffer, because prospective buyers are 
concerned with adequate transportation to and from business. 

Prospective residents, who could contribute much to community 
growth, would thus be denied us. A loss of business to local mer- 
chants would result, and I believe, to some degree, there would be a 
reversal of the trend toward suburban residence. 

An impossible burden would be placed on existing highways and 
public streets. It is entirely probable that serious traflie jams would 
result, even that a complete breakdown of highway transportation 
would be experienced during the commuter hours. Evidence of this 
is found in the Friday evening exodus from New York and the 
Monday morning return, wherein delays of long periods are common- 
place and traffic | jams are suffered by motorists as an expected part of 
the journey. 

Loss of ferry service on the West Shore Division of New York 
Central and its effect on highway transit also serves as a forewarn- 
ing of a future without rail transportation. Better than 95 percent 
of former commuters on this road have left train service because of 
loss of the ferry connection. There is no way to reach New York, 
without great inconvenience, from the rail terminal at Ww eehawken. 

Many now reach New York by car pool. This is causing delays of 
up to 10 minutes in passing through the tollgates of the Port of New 
York Authority’s George W ashington Bridge, because of this extra 
traffic. With the Lackawanna having s said it is going to abandon 
commuter service for its 19,000 commuters, I might inject there has 
been a State law passed since I have written this, which seems to 
discourage that possibility. 


44818—59——-8 
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Now, continuing, delays in the tunnel facilities these people would 
have to use would be far greater, since there were only 4,000 west 
shore commuters at best. And I do not regard the Lackawanna threat 
as mere words, even despite that legislation passed in New Jersey. 

There is also evidence of what can be expected in a survey con- 
ducted by the now-defunct Metropolitan Rapid Transit Commission, 
which revealed there are 75,000 New Jersey residents who commute 
by rail into New York. If all were to lose rail service and elect to 
form car pools, an additional 15,000 cars would be required to trans- 
port them. 

But since surveys by the port authority show the average riders per 
car to be only one and one-half persons, the calculation of 15,000 
additional cars is conservative. ‘The question arises as to where these 
cars would be parked in New York, since space is already at a 
premium. 

I conceive the necessity, under such pressure, for New York au- 
thorities to ban passenger vehicles from the city during the commuter 
hour. These vehicles would then seek to park in New Jersey com- 
munities. In turn, these communities would also have to ban pas- 
senger vehicles during the commuter hour. 

If these 75,000 commuters were all to use bus transportation, an 
additional 1,667 buses would be needed, assuming each commuter to 
be seated. 

The Port of New York Authority bus terminal on 41st Street, New 
York, toward which most of this new bus traffic would head, is already 
operating at or beyond capacity, with 2,250 commuter hour arrivals. 

At this point, tf: ain interject the fact there are pictures in the 
New York Times today of the congested conditions, the waiting that 
people must do, in order to board buses. 

Senator Casp. Mr. Van Horn, that figure of 2,250 refers to indi- 
vidual persons, does it not? 

Mr. Van Horn. I beg your pardon. 

Senator Casz. That refers to number of persons? 

Mr. Van Horn. No, sir; that refers to number of buses. 

Senator Casr. I wanted to be sure what you meant. 

Mr. Van Horn. Yes, sir. 

Simply adding the runs necessary to serve displaced west shore 
commuters has already made it necessary that morning arrivals be 
unloaded at the loading platforms, with the reverse process taking 
place in the evening. 

I respectfully submit that there is reason to believe that the 1958 
Transportation Act has brought these pessimistic views nearer to 
realization, though obviously not the intent of the legislation. 

I suggest that cognizance be taken of the number of petitions for 
abandonment of passenger service filed with the Interstate Commerce 
Commission since this legislation was enacted. I believe there have 
been over 80 such petitions. 

In New Jersey alone the public utility commission has just re- 

orted that over 600 passenger runs have been abandoned since the 
first of the year. Since the fixed charges borne by these trains has 
had to be transferred to remaining service, a program of self- 
accelerating abandonment has been set up. 

How this has affected highway transit has not yet been adequately 
measured, but aside from displacing the commuter to New York, 
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there is also the intrastate commuter, of whom there are some 25,000 
by rail, who has not been considered previously in my statement. 

Though I shall refer to it later, I would like to point to the need for 
consideration of revenues from all sources, when a petition for cur- 
tailment, abandonment, or fare increase is considered. The fact that 
losses become self-accelerating due to transfer of fixed charges is an 
important reason for such consideration. 

As to abandonment, Lackawanna has already filed to abandon all 
commuter and suburban service. If achieved, the entire purpose in 
Erie combining its terminal with Lackawanna would be destroyed, 
since the only reason for this was to reduce expenses. 

If Lackawanna were to achieve this, and there is no reason at this 
moment to believe they will not, although I would like to qualify that 
because of this legislation, Erie would have to follow suit. 

Because these situations confront us as New York metropolitan 
area residents, it is my wish to speak in support of Senate bill 1331, 
introduced by Senator Clifford P. Case for himself and seven other 
Senators. 

We who are resident in the New York metropolitan area need the 
protection of this legislation, as well as other legislation beyond its 
scope. 

I especially urge the importance of protecting the public interest 
through requiring the holding of public hearings in all cases of cur- 
tailment, abandonment, or fare increases. 

This might best be illustrated through considering the circum- 
stances that confronted the Northern Valley Commuters Organiza- 
tion, starting last April 28, 1958. Both Erie and Lackawanna filed a 
petition with ICC on that date, for a ferry fare increase. They were 
subsequently joined in this petition by the New Jersey & New York 
Railroad Co. 

On April 29, 1958, having learned of this petition from accounts in 
the newspapers, I wrote to Mr. Harold D. McCoy, secretary of ICC 
stating that we intended to oppose the increase, and asking to be ad- 
vised of the date set for a public hearing. The petition asked to in- 
crease the ferry fare from 4 cents per ride to 20 cents. 

It was not until May 14, 1958, that I received a reply from Mr. 


James J. Williams, Assistant Director, Bureau of Rates and Practices. 
He stated: 


No action has as yet been taken on the petition. No doubt the Commission 
will set it for oral hearing in the near future. Your name will be placed on the 
mailing list to receive copies of all notices. 

The fact is that I did not, nor did anyone in our organization re- 
ceive any notification whatever. The first knowledge I had that any- 
thing had transpired was a copy of an ICC order on docket No. 
32421 and No. 32421 (sub. No. 1), permitting the fare increases. This 
was received in the mail on Saturday, June 7, 1958. 

Because of a news item on the matter in all local papers on June 8, 
I issued a public statement outlining the situation, protesting that we 
had been denied the right to be heard. 

The New York World-Telegram and Sun evidently contacted ICC, 
since it reported on June 9 that an ICC spokesman had told the Tele- 
gram’s reporter that the railroads had merely been permitted to file a 
schedule of rates, and that the fare increase would not be allowed to go 
into effect without a public hearing. 
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Accordingly, I wrote to Mr. McCoy on June 10, 1958, inquiring as 
to whether this was so, but I received no reply. I again wrote on June 
21, 1958, but once more received no reply. 

On June 27, 1958, the fare increase went into effect. Because of 
what the New York World- Telegram and Sun had been told by the 
ICC spokesman, the newspaper w vrote a strong editorial, which called 
the handling of the case “one of the rawest ‘and smelliest deals any 
commuters ever got.” 

I continued to press for a public hearing on the matter, only 
achieving it after considerable frustration. The hearing was held 
February 4, 1958, and just last month the hearing examiner recom- 
mended that the fare increase be permitted to stand, a decision I 

‘ather expected. 

Because of this experience, I submit that public hearings should 
occur automatically rather than only after protest, as required in S. 
1331. This should occur even if no protest was filed, since lack of 
protest is now accepted as prima facie evidence that the request is 
acceptable to the public, which may not be the case. 

Such a situation might arise where a new segment of the commut- 
ing public becomes involved in some railroad petition, for whatever 
purpose. A new commuter group springs into being, but while the 
railroad has spent several years gathering information to support 
its purpose and has chosen its own time to file the petition, the com- 
muters must reply within a month. 

Due to the multitude of problems in organizing, such as gathering 
evidence, seeking counsel, witnesses, accumulating a fund of money, 
and electing officers and incorporating, attention is divided from the 
main objective, which is answering the petition. 

Mr. Barron. Mr. Van Horn, 8. 1331 doesn’t require hearings in 
requests for fare increases but. in discontinuance cases ? 

Mr. Van Horn. Let me look at it, sir. My recollection was that 
1331 said something about the need for considering revenues from all 
sources, and if I read it corr sctly, and I may be forgiven, since [ama 
layman, I understood it to mean that it had something to do with fare 
increases too, sir. 

Mr. Barron. I think you can take my word, that it doesn’t deal 
with fares. 

Mr. Van Horn. All right, I will take your word. 

Mr. Barron. The trouble with having hearings in all cases for 
changes of fare and decreases in fares, those happen so very many 
times a year, and it would be difficult to get a large enough ‘staff to 
get a hearing in each of those cases. I just raise that as a practical 
matter. Maybe you are wanting to have these mandatory ceeatee 
in ease of increases in commuter f: ares only 4 

Mr. Van Horn. It might be well under the circumstance that you 
suggest. 

Let me amend this to say if a protest is received, it would then be- 
come automatic that a gues hearing be held. That might more ade- 
quately serve the pu 

Mr. Barron. Still in a regan to commuter fares only ? 

Mr. Van Horn. There is no organized community of effort to pro- 
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tect the interests of the occasional passenger in first-class service, and’ 


I am provincia] enough to want to think of our own interests. 
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Mr. Barton. Go on. 

Mr. Van Horn. The entire process is a complete mystery to those 
who experience it for the first time. More recently the process of 
filing petitions is being explained but what is lacking is a list of per- 
sons qualified to practice before ICC, from which the neophyte could 
make selection of someone to represent him and his group. 

Lack of such a list makes the task of selecting an attorney a time- 
consuming task, when it should be relatively simple. If by chance 
a new commuter group does run across someone qualified before ICC, 
it may turn out that funds are in such short supply—I think this is 
true all the time—that it proves impractical to engage him, in which 
event the search must go on. 

Often, as was the case with us in our first experience, we had to 
engage an attorney inexperienced in utility matters, simply because 
time was running out for us to file our reply. 

More by good luck than good management, we met the deadline. 
But how many instances are there where time just runs out, or be- 
cause of lack of knowledge of what to do and the stumbling blocks 
encountered, no petition in reply is filed. 

To assume that lack of formal protest amounts to acceptance of 
a given situation is to prejudice the public interest, when public hear- 
ings are not held. In addition, it creates the impression that the 
ICC do not serve the public interest. 

Commuters are concerned with the problem of getting information 
to support their position. Appealing to the railroad is frustrating. 
If information is given, it is with reluctance, or the information is 
vague and often evasive. To top off the experience, when commuters 
attempt to quote it in testimony, they are told it is “hearsay,” and I 
am always amazed at the devious and roundabout way which must 
be pursued to get such information into evidence. 

Though I am not qualified to say how this might be simplified, I 
think the problem should have some consideration. Possibly the 
approach might be the even more informal attitude of hearings before 
compensation boards. 

As to getting information, it should be possible for the commuter 
group to request information from ICC, and if it is not available in 
statistics maintained, the Commission should request the railroad 
to furnish it to the commuter group since the road is often the only 
source from which such information can be obtained. 

I submit it to be important that lines 12 to 17 on page 4 be retained 
as part of S. 1331. This paragraph requires the Commission to 
consider revenues from all freight and passenger service when de- 
liberating on abandonment petitions. It even seems necessary to me 
that revenues from all sources be considered, as from real estate, and 
stocks and bonds. I submit the thought in passing since that may 
possibly be the intent and purpose of the language though it is not 
apparent to meas a layman. 

Rail officials are convinced that money is being lost in passenger 
service. They are also convinced that regulatory bodies have throttled 
free initiative. To be rid of such a situation, influences are often 
exerted that might not otherwise be applied in the search for relief. 

It becomes acceptable under such reasoning, when asking abandon- 
ment of station B, to transfer freight business to stations A or C. 
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All that is necessary then is to await the passage of time to accumulate 
statistics that will show loss of revenue. 

But inclusion of financial reports involving stations A and C would 
quickly show what had happened. 

To achieve loss of revenue in train service it is necessary to do no 
more than cause a commuter train to leave its terminal 1 hour late on 
the homeward trip—the excuse can be given that a diesel engine is not 
available to protect the run—to generate enough indignation among 
passengers to cause them to leave the service. 

For hardier souls, it is simply a matter of leaving them at their 
home stations just late enough so that the dinner becomes cold. Done 
often enough, these will leave the trains, too. 

When all service is removed to another terminal excepting the trains 
of one branch line, more can be encouraged to leave by applying very 
restrictive schedules to the ferry connection. 

If the train arrives at the terminal at 8:20 a.m., for example, the 
ferry can be scheduled to leave at 8:37 a.m. Homeward bound com- 
muters can be compelled to sit in extremely cold coaches awaiting 
a departure time—that in itself will cause some to seek other trans- 
portation—and because of extremely cold weather the cars do not 
get warm by the time that many reach their home stations. This is 
guaranteed to make others leave. 

Lighting can be permitted to deteriorate so it is impossible to read 
newspapers only aan the train is traveling between stations or seats 
can be left unrepaired. Each situation will cause others to leave. 

A car can be removed from a train, to compel some persons to stand. 
After several mornings of this, there will be no more standees. The 
drinking fountains in the rail and ferry terminals can be turned off and 
Canoes to the restrooms blocked open so these facilities cannot be 
used. 

Or heat can be turned off in terminal stations and only a single 
cluster of lights kept burning in a room so large that it becomes so 
dingy and dismal as to discourge more riders. Finally, the most 
heavily traveled train can be made to arrive late at the terminal so 
often that those who must be to work at 9 a.m. are forced to leave 
the trains. 

Railroads have complained that passengers left them, but all too 
often it is the other way around, as these situations which I have 
experienced show. What is unfortunate is that ICC attaches little 
importance to complaints such as these when offered by commuters, 
despite the fact that they are very real situations. 

Loss can be accumulated in passenger service when a diesel engine 
is required at the other end of a division for freight service. It can 
be coupled multiple unit to the locomotive of a regular passenger run, 
and the cost of operating it charged to passenger service. 

If a ferry boat is in for repairs and a tug comes in for an emer- 
gency repair, the repair gang can be transferred to the tug, with labor 
costs applied to the ferry repair. 

Such are some of the opportunities to influence loss in passenger 
service, and while they do not illustrate the need to consider all sources 
of revenues when judging the merits of an abandonment request, they 
do point to the need for more careful evaluation of what constitutes 
loss, and how it. is achieved. 


> 
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There is no question that the railroads are confronted with a serious 
problem. I regard the situations I have enumerated as products of the 
times, desperate attempts to be relieved of a situation regarded as hope- 
less. But I also believe the public economy is far more important than 
the welfare of a private corporation, especially when there are areas 
in which they might help themselves but do not. On that basis I con- 
tend the public interest must be protected. 

By the same token, something must be done to help solve the prob- 
lems confronting the railroads. Competition from the St. Lawrence 
Seaway will create a financial problem of extreme magnitude for rail- 
roads operating east of Chicago. 

It would serve no purpose to restate all that has been proposed to 
financially rehabilitate the railroads. That has been said most capably 
by many who have testified before various committees of Congress, in 
surveys and public statements, the most recent analysis of which has 
been completed by the ICC. 

In Metropolitan New York, as in many other metropolitan commut- 
ing areas, we are at a crossroads. We can afford no longer to lose a 
single train. We could not survive the loss of an entire service, such 
as the threat posed for us by the Lackawanna, which serves 19,000 com- 
muters, many of whom have no alternate service. 

I respectfully submit it to be the time for action at all levels of gov- 
ernment, and I hopefully point to the legislation now being considered, 
S. 1331, as the basic step necessary to protect the public interest. Fol- 
lowing this, I urge the need for permanent solution to the problem. 
To achieve this, would it not be well to form a committee composed of 
people in all levels of government, business and financial experts, even 
‘expert commuters,” whose approach to the problem should be the 
concessions and help they are ready to offer to solve the problem—not 
what they will not do, as is the case with our own Port of New York 
Authority who have refused up to this moment to take a single con- 
crete step to solve a problem that is a matter of concern to the port of 
New York—which is the commuting area as well as the limits of the 
city itself. 

Thank you, sir. 

Senator Casr. Thank you very much, sir. 

Counsel, do you have any questions ? 

Mr. Barton. I have no questions; thank you, sir. 

Senator Casr. Thank you very much for coming down. It is very 
nice of you tostay so long. 

Next we will hear from Mr. Walter E. Zullig, Jr. 


STATEMENT OF WALTER E. ZULLIG, JR., VICE CHAIRMAN OF THE 
SUSQUEHANNA TRANSIT COMMUTERS ASSOCIATION 


Mr. Zuuuie. My name is Walter E. Zullig, Jr. I reside at 475 Oak 
Avenue, Maywood, N.J., and have been vice chairman of the Susque- 
hanna Transit Commuters Association since our organization was 
founded over 3 years ago. 

I have majored in public utilities and transportation at New York 
University and have done a great. deal of study and research into the 
New Jersey-New York metropolitan transportation problem during 











114. AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


the past few years. I might note here that I was interested in the 
problem long before the founding of our association in 1956. 

We represent the passengers who travel to New York on the New 
York, Susquehanna & Western Railroad, a railroad which is about 
100 miles long and operates entirely within the State of New Jersey. 
Passenger service is operated over only 38 miles of the road at the 
eastern end. Although all trains operated are intrastate trains, most 
of our passengers are destined to New York City. They reach the 
city via the Hudson and Manhattan tubes, or via motor coach route 
which connects with the train on the Jersey side of the Hudson River. 

Senator Casr. Excuse me, it comes out in the meadows there? 

Mr. Zutiie. Susquehanna chancery. Until December of 1958, 
passengers destined to downtown New York used the Erie Railroad 
ferry line, which was abandoned under the Transportation Act of 
1958, effective last December 14. As you can see our railroad isa rela- 
tively small one both in mileage operated and in the number of pas- 
sengers carried, yet it is a vital link in the transit system of the area. 
The line serves several large cities as well as a rapidly developing 
suburban area. It is ideally located and suited for a future conver- 
sion to a high speed rapid transit line. Such a plan is quite feasible 
and could be carried out by the State of New Jersey or by any future 
metropolitan transit authority which may be created. 

The railroad’s management changed in 1956 and the new manage- 
ment adopted a policy of attempting to eliminate all passenger opera- 
tions. The inevitable result of this was a decline in the number of 
passengers carried. The present management sold all of the modern 
self-propelled coaches in January of 1958 and substituted standard 
coaches with locomotives. Incidentally, I would like to note here 
that the self-propelled cars required a crew of only two men to 
operate them, an engineer and a conductor. The equipment which 
was substituted for these requires a crew of four men, an egineer, a 
fireman, a conductor, and a brakeman. 

In view of the fact that in the railroad industry wages constitute 
well over 50 percent of the operating expenses, you can visualize what 
happened to the costs of operation after these standard trains were 
substituted for the self-propelled cars. 

T don’t want to get into too much detail, but I just want to give you 
a little background about our association. We would be here several 
weeks if I were to describe in detail all of the schemes and tricks which 
the railroad has used in its attempt to drive its passengers away. 

Our association was organized in April 1956, at the time the railroad 
first field its petition to discontinue the operation of all passenger 
train service. This petition was filed with the New Jersey Board of 
Public Utility Commissioners. We had a series of about 30 hearings 
before the New Jersey board. We were represented by counsel at each 
of these hearings and not only actively cross-examined the applicant’s 
witnesses, but also submitted a strong opposition case. As I stated 
before, I don’t want to get into too much detail, but I would like you 
to know that we have had much more than one case pending before 
the Commissions and the courts. 

Here is a brief list of the actions in which we have been involved 
since the date of our organization : 
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1. Original passenger train discontinuance case. This matter has 
not yet been fully settled and has just recently been remanded to the 
PUC by the New Jersey Superior Court. 

2. The second proceeding which concerned us was the Erie Rail- 
road’s application before the Interstate Commerce Commission to 
abandon its ferry line between Jersey City and Chambers Street, New 
York. This case went through the entire ICC procedure, two deci- 
sions by a three judge Federal court and was eventually carried to the 
U.S. Supreme Court. The ferry was abandoned on December 14, 
1958. 

We have also been involved in three separate fare increase cases. 

Senator Casr. The Erie trains now run to the Lackawanna terminal ? 

Mr. Zuu.ic. The Erie trains do, but our trains do not. We use 
the old Erie station and we are trying to get into the Lackawanna 
station in Hoboken. That is another case that we started and, as 
of yet, the New Jersey Supreme Court has upheld the PUC’s order 
to take Susquehanna trains into Hoboken and we are still in Jersey 
City and waiting for them to transfer us over. 

Senator Casr. Thank you. 

Mr. Zutiic. You are welcome. The first of these fare increases 
was put into effect on October of 1957 and we are still awaiting the 
ICC’s final decision in the matter. In the interim, we are paying 
the increased fare with the hope of eventually getting a refund, 
although the refund procedure established by the railroad is so com- 
plex, that only about 1 percent of the passengers are saving the 
necessary receipts. 

In addition, our association has been involved in a Federal district 
court action which we instituted to correct an impractical ferry sched- 
ule, which was once instituted by the railroads. Also, a case re- 
questing transfer of our trains from the old abandoned Erie station 
in Jersey City to the Lackawanna terminal in Hoboken. Also, a pro- 
ceeding instituted by the railroad to terminate all service 5 miles 
short of Jersey City. 

Several of these cases have been carried on through the courts. 
Incidentally, if there were any question as to this railroad’s intent and 
desire to kill its passenger business, this would be dispelled by that 
Jersey City discontinuance case I just mentioned. Despite the fact 
that two-thirds of the railroad’s passengers are destined to down- 
town Manhattan or to Jersey City, the railroad has attempted to dis- 
continue this service and substitute a method which would make it 
impossible for a passenger to reach Jersey City and next to impossible 
to reach lower Manhattan. 

The obvious intent is to drive away the passengers. In addition to 
all of this, we have been and are being subjected to continual harass- 
ment by the railroad. This consists of such things as constant late- 
ness of trains, engines not being available for scheduled runs, re- 
moval of coaches from trains so as to create overcrowding, dirty seats 
and many intangible things, all of which add up to discouragement of 
passengers. 

Again, we would be here for several weeks if I were to discuss these 
things with you in detail. I have gone into all of this background 
material because I want you to see that the public has a very serious 
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problem here. Ours is a voluntary organization, supported by volun- 
tary contributions on the part of passengers. 

Every time we appear at a hearing, it costs us money. Every time 
the railroad decides to start a new case, the morale goes down and the 
expenses go up. In addition to the monetary aspects, there is also the 
problem of recruiting volunteer workers to undertake train counts, 
surveys, collections, literature distributions, et cetera. 

I know what a problem this is because I have personally supervised 
most of these projects. I can tell you that it is extremely difficult 
to teach laymen to compile evidence which will stand up at a formal 
hearing. ‘This is but one aspect of the public’s problems in this area. 

I need not remind you that our members are almost all working 
people who cannot take time off to come to hearings and who cannot 
afford to contribute in an endless effort to defeat the well prepared 
cases of the railroad. 

I have gone into this background for one reason, to impart the 
thought that the public, the users of the railroad facilities, has many 
complex and serious problems in connection with the maintenance of 
its vital and necessary railroad service. It is our sincere feeling that 
certain provisions of the Transportation Act of 1958 make the existing 
difficulties still more severe and create several new problems for the 
traveling public. 

At this point, I shall deal with the specific provisions of the act, 
which we strongly feel should be modified or eliminated. Because the 
Susquehanna is an intrastate carrier, we are naturally especially con- 
cerned with the new section 12a(2) of the Interstate Commerce Act, 
which was added by the Transportation Act of 1958. This section 
provides for ICC appellate jurisdiction over train service decisions of 
the State commissions. 

Briefly, the section provides that in the event a carrier seeks to dis- 
continue or change the operation of a train or ferry operated entirely 
within the bounds of a single State and the State regulatory body has 
denied such application or has not rendered a final decision on it 
within 120 days from the filing of the application, the carrier may 
petition the ICC for authority to effect this discontinuance. The 
practical result of this provision is the vesting in the ICC of appellate 
jurisdiction over the State commissions. The section does not require 
the ICC to render its decision within any specified time and does re- 
quire that a hearing be held, as I understand it. 

It is our contention that this provision, section 13a(2) is an unneces- 
sary duplication of appeal machinery. I would like to call your atten- 
tion to the fact that the State commissions have now been placed in 
a position similar to the one in which the ICC found itself over 60 
years ago. Under the original act of 1887, orders of the Commission 
were not binding upon the carrier unless supported by a court order. 
As a result, the ICC had to bring suit in court to enforce its orders. 
Often, the courts would try the entire case over again, after it had 
been decided by the Commission, and would allow new evidence to be 
submitted in court which had not been presented before the 
Commission. 

Commenting on this situation in its Annual Report of 1897, the 
Commission stated and I quote: 


The same case is not tried before the court which is tried before the Com- 
mission. The trial before the Commission, therefore, with all its attendant 
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expense and consumption of time, goes practically for nothing. The decisions 
of the Commission are made upon one state of facts, while the decisions of the 
courts may be, and usually are, upon an entirely different state of facts. When 
the court refuses to enforce a decree of the Commission, it apparently decides 
that the order was wrong, although upon the facts before the Commission it 
might have been absolutely right * * * A procedure like the present one tends 
to bring that body into disrepute and is grossly unfair to it and to the complain- 
ants who appear before it. 

As you know, Congress remedied this situation by strengthening the 
ICC’s power under the Hepburn Act of 1906. 

The same principle applies to the State commissions today under 
section 13a(2) of the Interstate Commerce Act. This prov ision per- 
mits a railroad to appeal an adverse decision to the ICC instead of 
to the State courts. This procedure will require a new trial before 
the ICC with all the resulting evils pointed out by the Commission in 
its 1897 report. The ultimate result will be the complete stripping 
of the State regulatory bodies of their jurisdiction over trains operated 
within their State bounds. The State commissions will be reduced 
to a mere requirement of procedure; a stepping stone to the ICC. 
There will exist no incentive to even present all the evidence to the 
State commission because the full case can always be presented to 
the ICC at the later trial. 

I think you will agree that such a procedure as this was not the intent 
of Congress when it enacted the Transportation Act of 1958. This 
will, however, be the eventual result unless the provision is changed. 
We shall be placing the State commissions in a similar position to the 
one in which the ICC found itself back in 1897. I don’t think any 
of us would like to see that happen. I am certain that you will agree 
with our view that this existing provision is unfair, both to the public 
and to the State commissions. 

Let us consider the implications of this new procedure. If a rail- 
road were to exhaust its remedy in the State courts, it could then carry 
the case to the ICC and later tothe Federal courts. All of this activity 
results in additional work, hardship, and expense on the part of the 
public in fighting these applications. Our intrastate trains are, in 
effect, in double jeopardy because of this provision. 

Intrastate passenger train service is and always has been essentially 
a local matter. The State commissions have always exercised their 
expert jurisdiction in this area and there is no reason why they should 
not be permitted to do so in the future. The State commissions are 
closest to the problem and are better able to understand it than the 
ICC. The latter Commission is very busy with many diversified cases 
all over the United States. I think it is apparent that no matter how 
hard this body may try, it simply cannot understand these local matters 
as well as the State commissions. 

We believe that the State commissions should be considered to be 
the experts as to the intrastate train service and should be permitted 
to enjoy exclusive jurisdiction in this area. Adequate machinery for 
review of their decisions exists in every State by means of the State 
courts. If the commissions abuse their discretion or judgment, ap- 
peals should be taken to these courts, not to the ICC. This will 
make these matters much less complex, and will void placing a train 
in double jeopardy. Surely it should not be necessary for the public 
to be put to the time, trouble, and expense of participating in the mak- 
ing of two factual records in the same proceeding. We believe that 








118 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


the elimination of this ICC appellate jurisdiction over intrastate 
train service as provided in section 13a(2) of the act, will be a long 
step forward. We therefore strongly urge that you give considera- 
tion to this proposal. 

I would now like to discuss the time requirements with regard 
to interstate passenger trains, which are provided in section 13a(1) 
of the act, which section was also added by the Transportation Act 
of 1958. Under this section, a rail carrier is permitted to discon- 
tinue the operation of an interstate passenger train simply by post- 
ing notices to this effect at least 30 days in advance. The ICC is then 
authorized to suspend the effect of the notice for a period not to ex- 
ceed 4 months from the effective date. 

It is our opinion that this 4-month period is not adequate for a 
proper study and determination on the merits. In this connection, 
I would like to point out the fact that under section 15(7) the Com- 
mission is empowered to suspend the operation of rate changes for 
a period of 7 months. 

fr. Barron. Would seven be enough in amending section 13a? 
Would 7 months be sufficient time ? 

Mr. Zutuie. I will get to that a little later. I am coming to that 
right now in fact. It is our opinion that if 7 months is deemed to 
be the proper time for investigation of rates, we believe that a much 
longer period should be allowed for investigation in train service 
cases. If excessive rates are paid after the expiration of the 7-month 
time period in a rate case, the difference can always be refunded. 
If a passenger train is discontinued because of the expiration of the 
time limit, the damage has been done and can never be corrected. 
Perhaps the soundest reason why we as railroad passenges object to 
this 4-month requirement is the fact it does not give the public ample 
time to organize and prepare its case in opposition to the railroad 
application. 

A railroad may prepare for months or even years before it files its 
application. It decides when the application will be filed and it 
does not file until the case has been competently prepared. The 
public then has about 30 days to organize, to collect funds, retain 
counsel and experts, and to prepare the case of the protestants. The 
railroad may take months or a year to prepare its case but the public 
is expected to prepare its case almost overnight. 

T have experience preparing for an ICC case overnight and I know 
that it is an almost impossible task. The elimination of all refer- 
ence to time limit for rendering of the ICC’s decision in these cases 
will permit the Commission to use its normal, orderly, and equitable 
procedure. It would also permit the Commission to grant the pub- 
lic reasonable periods of time to prepare the case and to prepare 
for cross-examination of the applicant’s witnesses. 

Mr. Barton. The answer to my question was “No” ? 

Mr. Zutuie. That is right, sir. 

In this way, the Commission would be able to get all of the in- 
formation it should have, and the rights of the public would be 
protected. 

I think I speak for all of the commuters in our area when I say 
that the Transportation Act of 1958 should be amended to require 
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the ICC to hold a public hearing in all cases of train discontinuance 
which are filed with it under the act. 

The present procedure is most unjust in that it places the burden 
on the public to show cause why the train in question should not be 
discontinued. Under the present statute, the public must immediate- 
ly organize and prepare its protest to the ICC. 

As I read this provision, for the first time, I was left with the im- 
pression that the philosophy behind it is that a railroad should be 
permitted to discontinue trains, and that it should be successful in its 
attempt to doso unless protested by the public. 

Thus, the public has an obligation to prove that the train is required 
by public convenience and necessity. We feel very strongly that the 
full burden of proof should be placed upon the carriers which desire 
to institute these changes. In theory, public opposition to such ap- 
plications should be unnecessary, since the full burden should fall on 
the carrier. 

We must also remember that the Commission exists to protect the 
public interest. I think you will agree that it is a little unreasonable 
to suggest that passengers using a train should be under a burden of 
proof merely because the railroad company posts a notice, yet this is 
the exact result under the present law. 

As I recall, we commuters have been asked to indicate the effects 
and hardships which wholesale train abandonments would work upon 
us. I do not intend to go into this area as I believe that it has been 
adequately covered by representatives of other organizations who 
have a pene testified. 

I shall merely note here that the problems in my area are so very 
complex as to almost defy solution. 

The basic causes appear to be the exposing of the inherent economic 
characteristics of railroads to the environment of high railroad taxes 
and subsidized competition, which has been created by the public. 
The results have been, of course, most disastrous. That is why we are 
here today. 

No matter how complex the problems may be, the solutions are es 
sentially local. This fact was recognized by your subcommittee in 
your report dated April 30, 1958. In your report you found that the 
solutions “are not readily apparent” and chose to leave them to the 
local government agencies involved. 

We appreciate your recognition of the fact that the problems con- 
fronting us are local. They are our problems and we are doing our 
best to solve them. We would be in a much better position to solve 
these problems if all our time were not taken up with continual battles 
and litigation with railroads which are attempting to discontinue the 
trains which we need and must retain. 

The officers of our association have done everything possible to be 
constructive but at the present time we can hardly keep up with the 
various features of the railroad’s program of harassment. Under 
such conditions there is little time available for constructive 
approaches to the problem, on our part at least. 

I need not remind you that all of our officers are gainfully em- 
ployed and do this commuter work in their spare time, what there 
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is of it. Unlike the railroads, we do not have a full-time staff to work 
on these problems. 

To recapitulate, I shall list our recommendations for your con- 
sideration : 

1. Eliminate section 13a(2) of the act as amended. This would 
eliminate the ICC’s power to hear appeals from decisions of State 
commissions ; 

2. Amend section 13a(1) so as to: 

(a) Eliminate the provision which requires the ICC to render 
its decision within 4 months; 

(6) Require that a public hearing be held in all cases of train 
discontinuance which are filed under this section. 

On behalf of our association and all railroad commuters and pas- 
sengers on I wish to express my gratitude for this oppor- 
tunity to be heard on this matter. We have presented our program to 
you, and are convinced that the enactment of these proposals will 
enable us to better solve our transportation problems. 

Give us this program and we in turn shall do everything possible 
to reach a solution which will be fair to everyone concerned. 

Thank you. 

Senator Casr. Thank you very much. 

Do you have any questions ? 

Mr. Barton. No more questions. 

Senator Case. Thank you very much, indeed, Mr. Zullig, and 1 
appreciate, too, your willingness to stay over during the lunch hour 
in order to accommodate us as we tried to accommodate you. 

Mr. Zuuute. I certainly appreciate your staying to accommodate me. 

Senator Casr. That, I think, concludes the list of witnesses to be 
heard today. 

Is that correct ? 

Is there anyone here who expected to be heard ? 

Mr. Roserts. Senator, my name is Roberts. I am on the list. In 
view of the lateness of the hour, I will come the next time we meet. 

Senator Case. Thank you, Mr. Roberts. 

Then, as Chairman Smathers earlier announced, we will meet again 
Tuesday at a time and in a place to be announced. 

(Whereupon, at 1:55 p.m., the committee was recessed, to reconvene 
on Tuesday, June 9, 1959, at a time and place to be announced by the 
chairman.) 
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THURSDAY, JUNE 18, 1959 
U.S. SENATE, 


CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:10 a.m., Hon. Clifford 
P. Case presiding. 

Also present: Frank L. Barton, transportation counsel. 

Senator Case. The committee will come to order. 

On June 4 and 5 a number of witnesses were heard on S. 1331 and 
S. 1450. Included were a number of distinguished Members of Con- 
gress, representatives of various commuter groups and State and Fed- 
eral officials. This morning we will continue with our hearing on 
those two bills and the first witness will be Mr. David Berger, city 
solicitor of Philadelphia, Pa. 

Is Mr. Bergerhere? Mr. Berger is not here. 

Is Miss Anna Truili of the Citizens United Transit Committee of 
Haverstraw, N.Y.? 

Colonel William Roberts of Washington, representing various com- 
muter groups. 

Is Mr. Ferrett here for Mr. Roberts ? 

Is Mr. Frank Brooks here? 

Mr. Brooks. Yes, sir. 

Senator Case. Mr. Brooks, I wonder if you would mind coming to 
the stand and presenting your testimony ? 


STATEMENT OF FRANK C. BROOKS, ON BEHALF OF WESTERN 
GROWERS ASSOCIATION, SOUTHWESTERN COMPRESS & WARE- 
HOUSE ASSOCIATION, ARMCO STEEL CORP., AND GIFFORD-HILL 
& CO., INC. 


Mr. Brooks. I will be glad to, sir. 

If the chairman please, I have a written statement. It is rather 
lengthy and if it would suit your convenience, I do not have very many 
copies. I wondered if I could tender it for the record. 

enator Case. That will be quite satisfactory. Do you have one 
copy for chairman and counsel ? 
r. Brooxs. Yes, sir. 

My name is Frank C. Brooks. I am appearing here in opposition 
to S. 1331 and S. 1450, because of the adverse result passenger deficits 
have on freight shippers. In addition to speaking for myself, I am 
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testifying on behalf of Western Growers Association; Southwestern 
Compress & Warehouse Association; Sheffield Division, Armco Steel 
Corp., and Gifford-Hill & Co., Inc. 

So the committee may be aware of our interest in this matter, some 
background information may be desired. I am an attorney and a 
partner in a law firm consisting of three partners and three associates. 
Our business address is 305 Empire Bank Building, Dallas, Tex. I 
have been practicing law for more than 20 years and a substantial part 
of my time is devoted to traffic and transportation matters, primarily 
on behalf of shippers and receivers of freight. In addition to the 
commodities listed, I have handled rate cases involving sugar, cement, 
carbon black, cottonseed and other vegetable oils, granite, tinplate, 
terne plate, tin cans and molded plywood shapes. 

The two associations I am appearing for were largely formed to 
and do handle traffic and transportation matters for their members. 
Western Growers Association is the trade organization of the Cali- 
fornia and Arizona growers and shippers of melons and fresh vege- 
tables, except potatoes. Its headquarters are in Los Angeles, Calif. 
The members of Western Growers grow and/or ship 90 percent of the 
melons and vegetables produced in California and Arizona. In 1958 
there were 137,458 carloads of melons and fresh vegetables shipped by 
rail from those two States. Some melon or vegetable tonnage is 
shipped from California and Arizona every day in the year, exclud- 
ing Sundays, and in some seasons that territory is the sole domestic 
source of supply for a particular commodity, for example, lettuce. 
The California-Arizona melons and vegetables are shipped through- 
out the United States and are exported to Canada, but the vast bulk 
of the rail shipments are made to the territory east of the Mississippi 
River and north of the Ohio River, which is commonly referred to as 
eastern territory. Generally speaking, the larger the destination city 
the greater the volume of California-Arizona melons and vegetables 
received. 

Southwestern Compress & Warehouse Association is composed of 
approximately 150 cotton compresses and cotton warehouses in the 
States of New Mexico, Oklahoma and the interior of the States of 
Texas and Louisiana, west of the Mississippi River. About 95 per- 
cent of all cotton compresses and cotton warehouses in those areas are 
members of the association. The Southwestern and its predecessor 
associations have been in existence for more than 60 years. The mem- 
bers of the Southwestern Association annually store or handle in ex- 
cess of 4 million bales of cotton. It may be that some members of this 
committee are not familiar with the way the raw cotton industry func- 
tions. If so, I desire to point out that once cotton is ginned all sub- 
sequent physical handling of a bale of cotton until it reaches a mill is 
performed by a cotton warehouse or compress, or by some mode of 
transportation. For various reasons I will not mention, in the in- 
terest of time, it is the cotton compress-warehouse industry which has 
the greatest interest in shipments of cotton moving by rail. Data 
were not immediately available on the number of rail cars shipped by 
all members of the association, but reports from only a portion of the 
members disclosed that during the cotton season 1957-58 they loaded 
a total of 17,099 cars. Cotton produced in the Southwest is usually 
shipped either to domestic and Canadian mills or to the ports for sub- 
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sequent movement by ship to foreign countries. In other words, 
while there is some consumption by cotton mills in the Southwest the 
vast bulk of the cotton is sent elsewhere for spinning. Most of our 
domestic mills are now located in the Carolinas, Georgia or Alabama, 
although some mills are still in New England, primarily in Massa- 
chusetts. 

The headquarters of Sheffield Division, Armco Steel Corp. are in 
Kansas City, Mo. Sheffield is engaged in the production of iron and 
steel articles by the open hearth and electric furnace processes at 
Kansas City, Mo.; the open hearth process at Sand Springs, Okla., 
and in a completely integrated plant at Houston, Tex., which, of 
course, includes a blast furnace and open hearth and electric furnaces. 
The three plants of this company have a rated annual ingot capacity 
of in excess of 2 million net tons. The principal commodities received 
inbound are iron ore, scrap iron, fluxing stone, and coal. The finished 
products shipped by these plants consist principally of bars; small 
and large structural shapes; sheared and flanged plates; grinding 
media; bolt and nut products; wire products, including nails, wire 
barbed wire, fence, etc.; wire mesh and joists or beams. Most o 
Sheffield’s production is sold in the territory bounded by the Rocky 
Mountains on the west, Canada on the north, the Mississippi River on 
the east and the Rio Grande River and the Gulf of Mexico on the 
south. However, certain of its products are shipped throughout the 
United States and are exported to foreign countries. On an annual 
basis Sheffield ships and receives in excess of 90,000 carloads of fin- 
ished products and raw material. 

Gifford-Hill & Co., Inc., has its headquarters in Dallas, Tex. It 
is engaged in the production and sale of sand, gravel, crushed stone, 
and crushed slag at a number of points in Texas and Louisiana. The 
Louisiana plants are all west of the Mississippi River and those in 
Texas are principally located in northern, central, and east Texas. 
dts products are primarily marketed in the States of Texas and Louisi- 
ana as aggregates, and, due to their low value, move relatively short 
distances. In 1957, the last year for which figures were immediately 
available, the Texas plants of this company shipped 15,568 rail cars 
of sand and gravel, crushed stone, and crushed slag in interstate com- 
merce. 

With the exception of 937 cars of cotton which moved on l.c.]. or 
mip -qunatity rates, all of the figures I have given are of carload ship- 
ments on which carload rates were paid. In view of those figures it 
is fair to say the people I am representing are substantial users of 
the rail freight service. They aa all other freight shippers, in my 
opinion, have a direct and acute interest in the legislation being con- 
sidered by this committee. It is for that reason that I asked to be 
allowed to testify. I am not aware of the extent of the testimony this 
committee has already heard in connection with these two bills. For 
that reason I desire to pinpoint the effect passenger deficits have upon 
freight rates and users of rail freight service. It would serve no 
purpose to discuss extensively the decisions by the Interstate Com- 
merce Commission and the courts on the general subject, but I do 
want to call your attention to a few highlights. 

Particularizing, I am sure this committee is well aware that since 
World War II the railroads have made numerous applications to tha 
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Interstate Commerce Commission for authority to make general in- 
creases in their freight rates and charges. While those applications 
have not been approved in their entirety, the increases which have 
been permitted are substantial. Indeed, in some instances, the au- 
thority granted has resulted in rates being increased by 100 percent 
on a cumulative basis. I participated in each of the general increase 
cases, beginning with ex parte 162, and am familiar with what the 
Commission has done and what it has said in its various decisions. 
For a long time the Commission in deciding rail rate cases held that 
freight and passenger operations were two different kinds of service 
and each should stand on its own feet. In other words, passenger 
service should not be required to subsidize freight service or vice versa. 
The Commission has correctly summarized the situation in the fol- 
lowing succinct statement : 

In this country, at least, it was formerly taken as all but axiomatic that each 
class of service, freight and passenger, should pay its own way. (Increased 
Freight Rates, 1948, 276 I.C.C. 9, 32.) 

It soon became evident in the post World War II general increase 
cases that the increases being permitted in freight rates were based 
upon consideration of net railway operating income from all services, 
thereby giving full weight to the passenger deficits. Accordingly, a 
number of shipper interests attacked such procedure in ex parte 168. 
The subject was covered in evidence, written about in briefs, and dis- 
cussed in oral argument, and the Commission devoted several pages to 
this issue in its decision of August 2, 1949. The language I quoted a 
moment ago is from that decision and marks the Commission’s recog- 
nition of the former rule. After a rather thorough discussion how- 
ever, the Commission concluded that under the act as then and now 
written, freight rates not only may but must be increased sufficiently 
to give the rail carriers adequate revenue even though the inadequate- 
ness of the revenue results rimarily, if not entirely, from passenger 
losses. Again using the Commission’s own words, it stated (276 
L.C.C. 35) : 
if passenger service inevitably and inescapably cannot bear its direct cost and its 
share of joint or indirect cost, we have felt compelled in a general rate case to 
take the passenger deficit into account in adjustment of freight rates and charges. 

It is doubtful that anyone, even the Commissions who decided these 
cases, can tell you how much of the general increases authorized have 
been due to passenger deficits. However, everyone would have to 
concede that some portion of the increases authorized is directly at- 
tributable to the passenger deficit. Most attorneys that represent 
shippers would, I believe, say the portion is quite sizable. Whether 
it was the intention of the Congress for freight traffic to underwrite 
passenger losses might be a debatable question, but the cold hard fact 
is that today freight rates are higher than they would be if such freight 
rates were not required to produce revenue to offset the losses on 
passenger service. 

You gentlemen may or may not be familiar with the decisions of the 
Commission in the general increase cases, and, therefore, I desire to 
bring one matter to your attention. In those cases the Commission 
deals with the rail carriers largely as a group, or, as has been said, 
“treats the railroads of the country as one large system.” At most, 
it considers the carriers’ financial data on a group basis. These are 
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large groups such as all carriers operating in the eastern, southern, or 
western district. Even in those instances the rates that should apply 
on interterritorial traffic are judged by the statistical data of the 
several districts involved. Even if the Commission could or would 
treat with individual railroads I would still like to illustrate the effect 
of the passenger deficits. Bear in mind the California-Arizona 
melons and vegetables primarily move to eastern territory. The 
principal routes on this traffic up to the so-called Mississippi River 
crossings are: 

1. Atchison, Topeka & Santa Fe. 

2. Southern Pacific-Chicago, Rock Island & Pacific. 

3. Southern Pacific-Union Pacific-Chicago & Northwestern. 

From the Mississippi River crossings to important consuming 
points, such as New York, Philadelphia, and Washington, the traffic 
is handled by a number of carriers, but the principal ones are the 
Erie, New York Central, Baltimore & Ohio, and Pennsylvania. The 
passenger deficits in 1958 for those nine railroads alone were $271,- 
297,989. No one, of course, contends the melon and vegetable traffic 
is required to pay rates that completely offset such a huge amount or 
even a major portion of it. Nevertheless that is a substantial amount 
of money to even have to contribute to, and the Commission, when it 
decided whether or not the rates on melons and vegetables from Cali- 
fornia and Arizona to this area should be increased, considers the 
revenues of carriers depleted by that huge deficit. I stress, at this 
point, two things: First, even though the melons and vegetables are 
nen in California and Arizona, their freight rates are affected 

y the passenger deficits incurred thousands of miles away. Second, 
it matters not whether the passenger deficit is incurred by operating 

assenger trains over the identical rails used by the freight service or 
in rendering long haul passenger service or commuter service, the 
melon and vegetable traffic is expected to pay part of the cost. 

There is another phase of the passenger deficit that warrants fur- 
ther comment. The general increase cases previously referred to 
related only to interstate freight rates. The Interstate Commerce 
Commission under certain circumstances may take jurisdiction over 
and prescribe intrastate rates. The basic part, commonly referred to 
as section 13, of the act conferring this power is different from the 
section under which the Commission hears applications for general 
increases in interstate rates. When the Interstate Commerce Com- 
mission ordered certain Florida intrastate rates increased, the Florida 
Railroad and Public Utilities Commission endeavored to have the 
order set aside on the ground that, in essence, the Interstate Com- 
merce Commission had ordered the increases in the intrastate rates to 
at least, in part, offset passenger deficits. This case ultimately reached 
the Supreme Court of the United States under the style of King v. 
United States, and is reported at 344 U.S. 254; 73 S. Ct. 259. Early 
in its decision the Court concluded that under the act the Interstate 
Commerce Commission may take passenger revenue deficits into con- 
sideration in prescribing interstate freight rates to meet overall reve- 
nue needs. It then averred: 


The question remains whether that Commission may give weight to deficits in 
passenger revenue (either interstate or intrastate) when prescribing intrastate 
freight rates under section 13(4). 
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That question was answered with the following holding: 

We conclude that there is no reason why the Commission may not give weight 
to passenger deficits in prescribing the intrastate freight rates in Florida, as it 
does in prescribing interstate freight rates for the southern territory. 

Thus as of today the Interstate Commerce Commission can and 
does require increases in intrastate freight rates to offset losses not 
only from intrastate passenger operations, but from interstate pas- 
senger operations. As railroad operations are not broken down State 
by State, this means in the final anlysis the intrastate freight rates 
in a given State can be and are required to be increased because of 

assenger deficits incurred wholly in intrastate commerce in other 

tates and in interstate commerce. 

Again I would like to illustrate this situation by a concrete ex- 
ample. Over a year ago I participated in a proceeding before the 
Interstate Commerce Commission where the rail carriers were en- 
deavoring to increase the Texas intrastate freight rates on sand, 
gravel, and other aggregates. One of the principal points urged by 
the rail carriers was the extent to which their financial condition had 
deteriorated from 1951 through 1956. One railroad which serves the 
State of Texas is the Missouri Pacific. Between 1951 and 1956 the 
Missouri Pacific emerged from reorganization and was allowed to 
consolidate all of its subsidiary companies into one corporation. Ex- 
hibits in the case revealed that the 1951 passenger deficit of the class 
I railroads serving Texas was $45,281,334. 

In 1951 the reports filed by the Missouri Pacific with the railroad 
commission of Texas included only the system operation of those sub- 
sidiaries which actually operated in Texas. That report showed, for 
the Missouri Pacific lines, a deficit in passenger operations of $3,774,- 
725. In 1956, the passenger deficit of the class I railroads serving 
Texas was $68,383,845 or an increase for all carriers of $23,102,511. 
In that year, because of the merger of all of the subsidiaries, the 
Missouri Pacific’s report to the Texas commission showed a passenger 
deficit of $18,412,222. Thus, the operations of the Missouri Pacific 
alone accounted for an increase in the passenger deficit of $14,641,497. 
Manifestly, a large part of the increase in the passenger deficit for 
both the Missouri Pacific and the carriers as a whole resulted from a 
change in the reporting method of the Missouri Pacific. It is equally 
obvious that a large portion of the Missouri Pacific’s increased deficit 
was not due to passenger trains operated in the State of Texas. Never- 
theless, the aitronin contend that under the applicable law the Texas 
intrastate freight shipments should contribute to that increased pas- 
senger deficit of the Missouri Pacific. If such a contention is ac- 
cepted then intrastate freight shippers in Texas, such as Gifford- 
Hill, must bear a portion of the expense of operating passenger trains 
from St. Louis to Denver which never come within several hundred 
miles of the borders of the State of Texas. 

The examples I have discussed conclusively show, I believe, that 
regardless of whether traffic moves interstate or intrastate a freight 
shipper has an active and acute financial interest in passenger deficits. 
Reiterating, it matters not where that deficit is incurred. For in- 
stance, Louisiana intrastate freight rates are judged on, among other 
things, the operating results of the Illinois Central and the G.M. & O. 
over their entire systems. Compared to their total operations only a 
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minor fraction of the service of those two railroads is rendered in 
Louisiana. The G.M. & O. extends as far west as Kansas City and as 
far north as Chicago; and the Illinois Central extends as far west as 
Omaha and as far north as Chicago. ‘They render passenger service 
in those areas, far removed from Louisiana, at a loss, yet apparently 
under the current state of the law the Louisiana intrastate shipper 
may be required to pay a part of the cost of providing the passenger 
service. It even seems the intrastate rates can be raised, regardless 
of how cooperative the State commission of the State involved has 
been in allowing railroads within its jurisdiction to reduce their 
passenger operating deficit. 

Itemizing, both the railroad commission of Texas and the Louisiana 
Public Service Commission have, in my opinion, been as liberal as 
any commission in the country in allowing unprofitable passenger serv- 
ice operations to be abandoned. Moreover, insofar as Texas is con- 
cerned, our courts have allowed the abandonment of a number of 
passenger operations when the railroad commission has refused to 
do so. As a result there are very few passenger trains that are oper- 
ated exclusively between two points in the State of Texas. Concededly 
this means we do not have too much passenger service between our 
Texas cities. As an illustration there has not been, for a number of 
years, a single passenger train operating between Houston, the largest 
city in the State, and Austin, the State capital. By the same token we 
formerly had five passenger trains a day operated in each direction 
between Houston and Dallas, the second largest city in the State. 
Today there are only two such trains. On this point even though I per- 
sonally prefer to ride the trains, I have to admit the public apparently 
has not been discommoded by the removal of those trains. 

The cessation of rail service in our territory has not been confined 
to trains operating only within the State. For instance, we used to 
have five trains a day from Dallas to St. Louis. Today we have three. 
Similarly, we formerly had three trains a day from Dallas to Memphis, 
Tenn.; today we have two. By the way, the removal of the Cotton 
Belt trains stopped the principal commuter service we had had in 
the Dallas area. All of the trains I have mentioned were taken out 
of service because the public would not patronize them. This is as it 
should be. But having reduced our passenger deficits we should not 
be forced to pay higher freight rates so that other areas can enjoy 
nonprofitable passenger service. 

As I am sure other witnesses have discussed the provisions of S. 
1331 and S. 1450 in detail, it is not my intention to do so, but I believe 
it must be admitted that their purpose is to make it more difficult for 
the railroads to rid themselves of unprofitable passenger operations. 
For that reason they are, in the opinion of those for whom I speak, 
undesirable, and, in fact, represent a step backwards. Being specific, 
only a short time ago the Congress was concerned with the grave 
financial plight of the Nation’s railroads. That concern culminated 
in the Transportation Act of 1958. That legislation gave at least 

artial recognition to the fact that a large portion of the railroads’ 
inability to earn sufficient funds was due to the drain on the carriers’ 
earnings by their passenger service. Neither I nor I suppose any- 
one else would contend that the provisions of the Transportation 
Act of 1958 constitute perfect legislation. I do, however, submit 








128 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


that it would be unwise to restrict the effectiveness of the one piece 
of legislation passed in many years enabling the railroads to reduce 
their passengers deficits. 

I will grant that it may be convenient to some people to have pas- 
senger train service available on the rare occasions they desire to use 
it, but the freight shippers of this country cannot afford to provide 
the luxury of a seantlior service for the passengers of this country. 
Likewise it is undoubtedly a benefit to those people who do ride the 
deficit trains to have someone else pay for the service they receive, 
but it is inequitable to continue such service at the expense of the 
freight shippers. In this connection two things should be borne in 
mind. First, every cent of the transportation cost of getting goods 
from the producer to the consumer is ultimately borne by the pro- 
ducer or the consumer. Second, there are more producers and con- 
sumers of goods in the country than there are passenger train riders. 
The Nation is better off if the many are not required to provide a “free 
ride” for the privileged few. 

Stated another way, it is our belief that it is more important to the 
economy of this Nation for the food the people eat, the cotton used in 
making their shirts, dresses, and sheets, the nails used in building 
their houses and the aggregates used in building their streets and side- 
walks, to move at the lowest possible rates rather than at a higher 
level in order to support a passenger service that is not used enough 
to return the cost of providing the service. This is particularly true 
as every increase in freight rates tends to divert an additional amount 
of freight from rail carriages to other modes of transportation and 
thereby decrease the funds the rail carriers have available to provide 
any kind of service. 

It seems obvious to me that if the rail carriers are to be hindered 
rather than helped in their endeavor to get rid of unprofitable pas- 
senger service, we will see more abandonments of rail lines for both 
freight and passenger service. Accordingly, we ask this committee to 
take such action as it can to see that S. 1331 and S. 1450 are not en- 
acted into law. 

Mr. Chairman, as appears above, I appear here representing a group 
of freight shippers in opposition to S. 1331 and S. 1450. The people 
I speak for are located in various parts of the country from California 
to Texas and Louisiana. Annually they will ship or receive in excess 
of 200,000 cars of freight. Our opposition to these bills stems from 
the fact that the freight shipper has an enormous interest in the pas- 
senger deficit in that it is the freight shipper who must pay for those. 

I do not know how well the committee has kept up with this but 
particularly in the post-World War II period, the Interstate Com- 
merce Commission has held that it must increase freight rates enough, 
if necessary, to give the railroads an adequate return, even though 
that means increasing the freight rates to pay for passenger deficits. 

That principle has been carried forward to the extent that the Su- 
preme Court has held that they may also increase intrastate freight 
rates to take care of passenger deficits. 

As a result, today every shipper of freight in the country has an 
interest in the extent and the scope of any deficits incurred in per- 
forming passenger service. It matters not whether that is in their 
immediate locale, or if it is a place far distant from that—these bills, 





rr, 


vw eee 








AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 129 


and I do not intend to discuss them in detail, would make it more diffi- 
cult for the railroads to free themselves of nonprofitable passenger 
business, 

For that reason, we think it is a step in the reverse direction and 
would undo a great deal of good that was intended to be accomplished 
and has in some measure been accomplished by the Transportation 
Act of 1958. 

Now that in essence is my position. I can go further into detail 
if the committee desires it, but all we are asking is that you not make 
it any more difficult for the railroads to rid themselves of this un- 
profitable passenger service. 

That concludes my statement, sir. 

Senator Caszr. Mr. Chairman, do you have any questions ? 

Senator Smaruers. Mr. Brooks, is it your belief that to require 
the railroads to continue to operate what you say are uneconomic 
operations, that the expense of that finally works its way back to the 
shippers in the West and the Far West? Is that what you are saying? 

Mr. Brooks. It works its way back to all shippers, sir. 

The money has to come from somewhere and the only other place 
that the railroads have to get it from is from their freight shippers, 
and that in effect is taxing every producer and consumer because, 
let us don’t kid ourselves, the transportation costs have to be borne 
either by the producer or the consumer. 

Senator Cass. Mr. Brooks, you are located in Washington, is that 
right ? 

Mr. Brooks. No, sir; I live in Dallas, Tex., sir. 

Senator Case. I hoped you would be accessible in case after examin- 
ing your statement the committee wants to ask questions. 

Mr. Brooks. My present plans are to be here the rest of today and 
tomorrow and I will be glad to make myself available at any time 
during that period. 

Senator Casr. Thank you very much. 

Mr. Counsel, do you have any questions ? 

Mr. Barton. I have no questions. 

Senator Casz. Thank you, Mr. Brooks. 

Mr. Leighty, of the Railway Labor Executives’ Association. 


STATEMENT OF G. E. LEIGHTY, CHAIRMAN, RAILWAY LABOR 
EXECUTIVES’ ASSOCIATION, ST. LOUIS, MO., ACCOMPANIED BY 
WILLIAM G. MAHONEY, COUNSEL 


Mr. Lercutry. Mr. Mahoney, our attorney, is with me and we ap- 
preciate this opportunity of appearing, although the time was rather 
on short notice this morning because I had understood it was going 
to be either a later hour, or Jater in the day, so I apologize for not 
being here at the time you gentlemen took up this morning. 

Senator Smaruers. This is a little hurried arrangement for all of 
us. 

We told Mr. Barton and Mr. Cy Anderson we would get to you 
sometime today. 

Mr. Leteuty. I have a prepared statement that I think has been 
delivered to you gentlemen, I believe. 
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I would like to read my statement because we feel we have con- 
densed it as much as we could in this statement and I will want to 
interpolate from time to time, but I would like to read the statement 
into the record. 

Senator Case. You may proceed. 

Mr. Letenty. My name is G. E. Leighty. I am chairman of the 
Railway Labor Executives’ Association. I am also president of the 
Order of Railroad Telegraphers. I have been chairman of the Rail- 
way Labor Executives’ Association since 1950 and I appear here to- 
day to testify in behalf of this association in support of Senate bill 
1331, which has been introduced by Senator Case of New Jersey for 
himself and Senators Bush, Clark, Dodd, Javits, Keating, Kuchel 
and Neuberger, to amend section 13a of the Interstate Commerce Act 
which came into being as section 5 of the Transportation Act of 1958. 

The Railway Labor Executives’ Association is an organization of 
the chief executives of national and international railway labor unions 
which represent virtually all employees in the railroad industry. The 

chief executives of the following rail unions are affiliated with our 
Association : 
American Railway Supervisors Association 
American Train Dispatchers’ Association 
Brotherhood of Locomotive Engineers 
Brotherhood of Locomotive Firemen and Enginemen 
Brotherhood of Maintenance or Way Employees 
Brotherhood of Railroad Signalmen 
Brotherhood of Railroad Trainmen 
Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express and 

Station Employees 
Brotherhood of Railway Carmen of America 
Brotherhood of Sleeping Car Porters 
Hotel and Restaurant Employees and Bartenders International Union 
International Association of Machinists 
International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 

Forgers and Helpers 
International Brotherhood of Electrical Workers 
International Brotherhood of Firemen and Oilers 
International Organization Masters, Mates and Pilots of America 
National Marine Engineers’ Beneficial Association 
Order of Railway Conductors and Brakemen 
Railroad Yardmasters of America 
Railway Employees’ Department, AFL-CIO 
Sheet Metal Workers’ International Association 
Switchmen’s Union of North America 
The Order of Railroad Telegraphers 


There have been introduced in the Senate two bills dealing with the 
amendment of section 13a of the Interstate Commerce Act. I shall 
discuss each of these bills and the pressing need for the enactment of 
one of them—S. 1331. 

I should also like to make very clear at the outset of my statement 
that the association’s position regarding the present law governing 
interstate and intrastate passenger train and ferry abandonments and 
the experience which our association has had in proceedings which 
have arisen under that law. 

The employees in the railroad industry and the railway labor organ- 
izations representing them are well aware of the need for a strong, 
economically sound railroad transportation system. We are cog- 
nizant of the fact that our welfare depends directly upon the welfare 
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of the railroads of this country. We are in accord with the announced 
urpose of the Transportation Act of 1958, which is to aid the railroad 
industry— 


in acquiring, constructing or maintaining facilities and equipment for such pur- 
poses, and in such a manner, as to encourage the employment of labor and to 
foster the preservation and development of a national transportation system 
adequate to meet the needs of the commerce of the United States, of the postal 
service, and of the national defense. 

Railway labor supported many of the provisions of the Transporta- 
tion Act of 1958 when that fact was being considered by the Congress 
as S. 3778. We opposed section 5 of that act which has since become 
section 13a of the Interstate Commerce Act because we were con- 
vinced that it was contrary to the announced purpose of the act. 
Events have proved that our objections were well founded. 

The utilization of the provisions of section 13a by the railroad 
industry during the 10 months since its enactment demonstrates 
beyond question that this statute is destructive of the employment 
of labor and detrimental to the commerce of the United States, the 
postal services, and the national defense. 

The situation resulting from the enactment of section 13a requires 
immediately remedial legislation if a sound—and I wish to emphasize 
the word “sound”—rail transportation system is to be maintained in 
this country. 

The statute of which I speak has given rise to some 38 proceedings 
before the Interstate Commerce Commission, and our association has 
participated in all of these proceedings. Because of such close, almost 
daily, contact with this provision of law and its administration by 
the Commission, we believe we are well qualified to discuss the effects 
which its enactment has had on the rail transportation system of this 
country and on the public. 

This committee appreciates, I am sure, the nonexistence of any 
nationwide passenger groups or civic associations which have as a 
particular function the presentation of the national effect of section 
13a on their members and the immediate need for curative legislation. 
IT will, therefore, take the liberty, if I may, of presenting to you the 

roblems which have arisen because of this statute and the reasons why 
Rinate bill 1331 must be enacted at once if those problems are to be 
resolved and the passenger operations of the railroads are to be saved 
for the use of the public, the postal service, and the national defense. 





ANALYSIS OF SECTION 13(8)1 


Under section 13a(1) a railroad desiring to abandon the operation 
of an interstate train has the option of presenting its case to the 

roper State authorities or need merely post a 30-day notice of that 
intent in the stations served by the train which is to be discontinued 
and file with the Interstate Comniiaanen Commission a copy of such 
notice together with certain data concerning the train required by the 
Commission’s rules. Upon the filing of the notice with the Inter- 
state Commerce Commission the railroad must also mail a copy of 
it to the Governor of each State in which the train operates. The 
Commission then must notify the railroad of its intention to investi- 
gate the discontinuance at least 10 days before the date of its scheduled 
elimination or the notice will become effective automatically. 
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The Commission is required to complete its investigation and submit 
a final decision on the matter within 4 months of the originally pro- 
posed discontinuance date. If her some reason the Commission fails 
to issue an order within that time the operation of the train ceases 
automatically. Should the Commission decide at the conclusion of 
its investigation that the public convenience and necessity requires the 
continued operation of the train and that its continued operation will 
not unduly burden interstate or foreign commerce, it may require the 
railroad to operate the train for 1 year. At the end of that year juris- 
diction over such service reverts to the States in which it operates 
and the process can be started all over again by the railroad. 

Should a railroad desire to eliminate the operation of an intrastate 

assenger train it cannot present its case to the Interstate Commerce 
mmission under the provisions of section 13a(2) unless State law 
forbids the discontinuance of intrastate passenger trains or until it 
has presented its case for such discontinuance to State authority and 
that authority has either denied its request or has failed to act on it 
for a period of 120 days. 

When these jurisdictional requirements have been satisfied, the 
railroad involved may petition the Interstate Commerce Commission 
to grant it authority to discontinue the intrastate train. Unlike cases 
involving interstate trains, the Commission must hold hearings and 
can authorize the discontinuance only if it finds that the present or 
future public convenience and necessity permits it and, in addition, 
that its continued operation will constitute an unjust and undue 
burden upon the interstate operations of the railroad or upon inter- 
state commerce. In cases involving intrastate abandonments, the 
Commission must notify the Governor of the State in which the train 
is operated at least 30 days before the hearing is to take place. Sec- 
tion 13a(2) also requires the Commission to hold the hearing in the 
State in which the train is operated. 

I will devote my remarks to a discussion of section 13a(1) which 
deals only with the elimination of interstate passenger train and 
ferry operations. Section 13a(2) dealing with intrastate train and 
ferry eliminations does not contain the many inequitable provisions 
so unfair and unjust to the public that are contained in paragraph 
(1). S. 1331 leaves this paragraph virtually unchanged. 

The present statute governing abandonment of passenger train 
service contains six major faults which must be corrected : 

(1) Delegation to the railroad corporations of this country of direct 
authority to determine the extent to which they shall serve the public 
in the maintenance of passenger operations; 

(2) Relieving the railroad corporations of the necessity of justify- 
ing the elimination of particular passenger trains and the aflixation 
upon the public of the burden of justifying the continuation of 
particular passenger operations; 

(3) Inconsistency of permitting the railroads to eliminate the 
interstate passenger operations without justification under paragraph 
(1) of setcion 13a and requiring such justification when intrastate 
passenger operations are involved under paragraph (2) of section 
13a; 

(4) The novel inclusion within the Interstate Commerce Act of a 
separate basis for findings in abandonment cases—undue burden on 
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interstate commerce—in addition to the well-established basis for 
findings in such cases—public convenience and necessity ; 

(5) The failure to clearly provide Commisison authority to impose 
conditions required by the public interest which are traditional in 
proceedings involving the elimination of railroad operations; 

(6) The imposition of arbitrary, severe, and unreasonable time 
restrictions upon the public and the Interstate Commerce Commission. 

I shall now present in the order which I have just listed the provi- 
sions of section 13a(1) which must be amended and the reasons which 
compel such amendments. 


1. The direct delegation to the railroads of authority to determine the 
extent of passenger train operations 

Perhaps the most surprising and unusual single effect of paragraph 
(1) of section 18a is its direct delegation of authority to the railroads 
to determine for themselves whether and to what extent they will serve 
the public in the maintenance of passenger operations. 

The only Federal court which has considered section 13a(1) re- 
viewed on appeal the refusal of the Interstate Commerce Commis- 
sion to investigate the discontinuance of the Weehawken Ferry opera- 
tions of the New York Central Railroad Co. That court, the U.S. 
District Court for the District of New Jersey, upheld the Commis- 
sion’s refusal to act to prevent the elimination of the Weehawken 
Ferry operations on the ground that no one had the right to appeal 
to the courts from the Commission’s refusal to investigate a particu- 
lar train or ferry discontinuance under this statute. 

In the course of its discussion, the court said that under section 

13a(1) the Commission was armed only with a “temporary veto 
power” over the elimination of train and ferry service. Repeatedly 
the court’s opinion affirms the fact that the enactment of section 
13a(1) is a delegation of authority from Congress directly to the rail- 
roads to discontinue passenger train and ferry operations. The 
court states emphatically that— 
the Congress has clearly disclosed its intention that the carrier subject to this 
act—meaning part I of the Interstate Commerce Act—of its own initiative and 
without any prior authorization, either by Congress or by the Commission, might 
discontinue a ferry or any portion of its service operated in interstate com- 
merce upon the expiration of 30 days after the filing, service and posting of a 
written notice of its intention to do so. 
This statute; again to use the words of the court, “embodies a new 
and distinct exercise of congressional power” and indeed “invites” 
the efforts of the railroads to discontinue interstate passenger opera- 
tions. 

The Interstate Commerce Commission, in the first decision rendered 
by that agency subsequent to an investigation and full hearing under 
the statute, confirmed the court’s interpretation of the direct dele- 
gation of authority to the railroads under section 13a(1) when it 
said— 
the authority for such discontinuance flows directly from the statute and not 
from any action by us. 


In that first decision, involving the discontinuance of certain passen- 
er trains of the Great Northern Railway Co., the Commission reached 
the astonishing conclusion that the Congress had so limited its func- 
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tion in train abandonment cases that it was “given no discretion to 
‘approve’ or ‘disapprove’ a proposed discontinuance under the pro- 
visions of section 13a(1).” At the time the Commission published 
this conclusion we were not certain what was meant by it. In later 
decisions the Commission has apparently modified its original posi- 
tion but there still exists no co indication of the Commission’s 
interpretation of its proper function under this provision of law. 

This delegation of authority directly to the railroads from Con- 
gress so vitally affecting all phases of the public interest includin 
the national defense, has never been before granted to the valenel 
industry and indeed, to my knowledge, has never been granted to any 
public utility occupying so strategic a position in our country. 

It is most surprising that this delegation of authority would be 
granted to the railroads over that segment of their industry which 
they claim to have operated at a deficit of $723,500,000 in 1957—a 
claim which presents, in our opinion, a grossly distorted picture be- 
cause of the methods used by the railroads in the allocation of the 
freight and passenger expenses. It is only human to expect that 
the managements of the railroads, many of which, as this committee 
knows, are headed by financiers and not railroad operating men, 
would take advantage of such authority to remove passenger service 
which they have claimed to be unprofitable while completely ignoring 
the fact that they are common carriers operating under an obligation 
to serve the public. 

As I mentioned a moment ago, the U.S. district court in New Jersey 
has concluded that this statute “invites” the railroads to discontinue 
their passenger operations. 

We are all aware of the competitive problems facing rail passenger 
service. This statute, however, rather than encouraging the railroads 
to compete with other forms of transportation, encourages them to 
give up efforts at such competition and withdraw from the field of 
passenger transportation. 

For some years it has been the practice of many railroads actively to 
discourage passenger patronage. The Interstate Commerce Com- 
mission, on May 25, 1959, issued its report in the Railroad Passenger 
Train Deficit case. In the course of its discussion of this problem, it 
stated— 
that the railroads are best suited to volume carriage and that in order to put 
passenger travel on a paying basis they must devise ways of encouraging volume 
traffic. This necessitates consideration of fare adjustment and further fare 
experimentation—in the form of incentive fares for family groups, for instance— 
as well as improvement of facilities and services to the end that patrongage will 
be attracted rather than repelled. 

In my capacity as chairman of the Railway Labor Executives’ 
Association and as president of my particular organization, I have 
been furnished literally hundreds of examples of specific instances in 
which passenger patronage has been discouraged by individual rail- 
roads. 

I have here a document which I would like to have incorporated in 
this record, as an exhibit, with the permission of this committee 
setting forth many concrete examples of railroad discouragement of 
passenger patronage. 
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(The document is as follows :) 


Ramtbway LaAsor Fact SHEET No. 1)?” 
HOW RAILROADS ARE DELIBERATELY RUINING THEIR PA3SENGER BUSINESS 


It is now generally recognized that many railroads with commuter traffic 
are trying to get rid of it. Other railroads are also seeking to slough off much 
of their other passenger business, keeping only a handful of crack passenger 
streamliners. 

To this end, many managements have deliberately cut back on services in 
an effort to discourage railroad travel. The methods employed range from 
offering inadequate station service, inaccurately reporting no space is available, 
using old and dirty equipment, poor scheduling which offers service only at 
inconvenient hours, and failure to provide sufficient equipment, ete. 

The following examples of how railroads are deliberately discouraging railroad 
travel have been compiled by the Railway Labor Executives’ Association. Case 
numbers refer to documents in the RLEA’s files. 

The material below represents excerpts from these documents, selected from 
the thousands of complaints about railroad service which have been addressed 
to the RLEA in recent months. Names have been withheld in the listing below 
because of the threat by some railroad managements to take retaliatory action 
against persons reporting such information to the RLEA. 

Case 1, Boston & Albany, letter from organization representative, December 27, 
1958: “Forces have been reduced to a point (in Boston) where it is difficult to 
get a call through to request information, also waiting to purchase tickets. Even 
in points like South Station, Boston, where we have ticketeers, patrons have to 
stand in line from 30 minutes to an hour at times trying to get transportation 
* * * From my personal traveling on the New Haven and B. & A., I have noted 
absence of soap, dirty toilets, dirty equipment, poorly heated or overheated 
equipment, and increasing delays in arrival.” 

Case 2, Boston & Albany, letter from employee at Springfield, Mass., December 
24, 1958: ‘‘No extra help used here during holidays and telephones were jammed 
time and time again. People were very angry and insulting. It is common to 
be told that train 27 is sold out 4 and 5 days in advance, yet day of departure 
passengers tell us that trains go out practically empty. This also applies to 
the ‘Champion’ and ‘Silver Meteor’ out of New York.” 

Case 8, Union Pacific, letter from organization representative, Ogden, Utah, 
January 5, 1959: “As late as the Christmas holiday past I was advised there was 
no space available from Ogden to Los Angeles. Through Los Angeles, I per- 
sonally obtained space from Salt Lake City, only to find when boarding the train 
a half-filled car with more than plenty of space unoccupied * * *. The common 
complaint against the railroad by coach passengers is the unclean cars, with 
antiquated and unsanitary toilet facilities where only cold water is provided and 
where broken and unclean toilets and lavatories are common.” 

Case 4, New York Central, letter from an Albany, N.Y., attorney, January 12, 
1959: “I ride with considerable regularity train 50, the ‘Empire,’ on the New 
York Central between Buffalo and Albany. On several different occasions during 
the past year and a half when I have attempted to obtain first-class space on 
this train I have been informed by the ticket agent that such space was not 
available. I nevertheless purchased a first-class ticket on each of those instances 
and boarded the train, and on each such instance found considerable space was 
in fact available between Albany and Buffalo * * *. On many different occa- 
sions over the last 2 years, on different trains operating between Albany and 
New York on the New York Central I have been told by the ticket office that 
first-class space was not available. On boarding the train, however, in each 
of these instances I have found such space was available. The New York 
Central Railroad has during the past 2 years carried out a very definite attempt 
to discourage the use of its passenger facilities.” 

Case 6, New York Central, letter from employee, Detroit, November 1958: 
“The New York Central passenger department here in Detroit, and on the 
northern district, will not make arrangements for any special parties, no matter 
how lucrative or how large these parties may be. The most outstanding 
(example) is a yearly pilgrimage from St. Hedwig Church, Detroit, to Carey, 


1Source: Railway Labor Executives’ Association, Washington, D.C. 
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Ohio. This move had been a yearly pilgrimage since 1924 and had been growing 
in numbers until this year it reached the amazing total of 2,800. New York 
Central management refused to handle this move * * *. Another large move 
was the Shrine convention in Milwaukee, which was turned down. There were 
800 to 900 passengers involved. Also another Masonic organization move to 
Chicago of approximately 900 people was refused. 

“Further, I am informed from line ticket ag-nts that they have had requests 
for many special trains to attend the baseball games in the summertime and in 
the past few weeks, requests for specials to attend the football games here in 
Detroit, and have been refused permission to operate specials. Those trains 
were for a minimum of at least 600 passengers. 

“On sleeping cars, the situation is becoming worse because if the present 
available sleeping cars are sold out, although they may have enough requests 
to fill one or more extra cars, they definitely refuse to put them on.” 

Case 9, Pennsylvania, letter from employee, Chicago, January 14, 1959: “Train 
52 eastbound from Chicago to Pittsburgh had a departure time of 8:30 a.m, 
from Chicago Union Station. It consisted of parlor-dining car combination, 3 
day coaches, mail and express cars, making a total train length of 12 to 15 cars 
daily. Many people rode this train daily. It was a desirable and convenient 
starting time * * *. On October 26, 1958, the starting time was changed from 
8:30 a.m. to the early hour of 6:30 a.m. Management for unexplained reasons 
on December 18, 1958, decided to further set back the departure time out of 
Chicago to 6 a.m. The train has been reduced to one day coach and a handful 
of mail and express cars. I have witnessed its departure from Chicago Union 
Station since its 6 a.m. time and find that the general public virtually gave up 
trying to catch this very early morning train. There have been mornings when 
no passengers are on this train of one day coach. It is my humble opinion that 
the Pennsylvania Railroad is making train 52 so undesirable as to discourage 
general public from riding it.” 

Case 13, Chicago & North Western, letter from agent, Chicago, December 30, 
1958: ‘“‘There are instances where they have reduced the forces to such an extent 
passenger trains are required to remain at a depot for a great period of time in 
order to load and unload baggage and mail. I was advised that the Dakota 400 
was delaved over 14% hours at Adams, Wis., while they waited for the individual 
employed there to find time to unload and load mail. This same train, I am told, 
ran two nights in succession without lights due to the fact there was no electri- 
cian available and tickets were collected with the use of flashlights. On prac- 
tically all trains the restrooms are in a filthy and unsanitary condition and com- 
plaints have been received on numerous occasions relative to pullmans being 
infested with bugs * * *. Due to the curtailment in ticket clerks’ positions, 
patrons are required to wait in line for great lengths of time in order to purchase 
a ticket and often go away in disgust * * *.” 

Case 15, Santa Fe, letter from organization representative, December 12, 1958: 
“The Santa Fe closed its city ticket office in Denver and the city ticket office in 
Amarillo, Tex., will be closed January 1, 1959. The ticket clerks at Amarillo 
state that during the vacation season they turn away as many as 20 patrons in 
1 day because no space is available.” 

Case 16, Santa Fe, letter from organization representative, December 12, 1958: 
“Approximately 5 years ago, the carrier started using old converted tourist 
pullman cars as chair cars between Fort Worth, Houston, and Galveston, there- 
by discouraging the traveling public. The train now carries very few pas- 
sengers.” 

Case 17, Santa Fe, letter from organization representative, December 12, 1958: 
“The carrier is gradually discontinuing the use of equipment containing upper 
and lower berths and these are now practically impossible to secure due to the 
limited number available. Roomettes, bedrooms, compartments, and drawing 
rooms cost considerably more than upper or lower berths.” 

Case 18, Union Pacific and others, letter from clerk at , Kans., December 
22, 1958: “As a ticket clerk at the Union Station here, representing the Union 
Pacific, Santa Fe, Rock Island and Missouri Pacific, during the pre-Thanksgiving 
and pre-Christmas period I have personally had to turn down many prospective 
customers because I could not confirm reservations for certain dates, only to find 
later that many of the trains concerned departed from the terminals with many 
vacant seats or berths.” 

Case 19, Frisco, letter from organization representative, December 23, 1958: 
“Prior to some 6 months ago, the carrier had joint pullman service from Jack- 
sonville, Fla., to St. Louis. This through pullman service was abolished, leaving 
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no pullman service on night trains between Memphis and St. Louis. Due to loss 
of business as a result, the night trains between Memphis and St. Louis have 
now been abolished * * *. Another instance was on the Rock Island—Southern 
Pacific between Memphis and Los Angeles. Through pullman service was dis- 
continued * * *, Subsequently the entire pullman service discontinued.” 

Case 23, Frisco, letter from organization representative, December 23, 1958: 
“Except for standard pullman between St. Louis and Fort Smith, Ark., Frisco 
has now discontinued standard pullmans and is using roomette and bedroom 
cars on its remaining passenger trains requiring pullman service, which consid- 
erably increases the cost to the customer and results in further loss of business.” 

Case 24, Pennsylvania, letter from clerk, Dayton, Ohio, December 2, 1958: 
“On Sunday, November 30, Pennsy train 81, Columbus to Chicago, departed with 
passengers standing in the aisles of the one and only coach. Upon arrival at 
Dayton, the crew discovered there were approximately 150 passengers waiting 
to travel on this train, and only 15 passengers were unloaded at Dayton. Such 
passengers were crowded into the one coach and some were permitted to stand 
on the coach platform at each end. The train departed leaving 94 disgusted 
passengers stranded who waited in the zero weather. Those who were fortunate 
to board the train paid for clean comfortable travel but were afforded travel 
given to livestock. There was available equipment at Dayton that could have 
been attached to this train but the supervision, who were informed on the 
number of passengers to move out of Dayton, were not authorized to place 
this additional equipment on the train.” 

Case 25, Boston & Albany, letter from employee, Worcester, Mass., January 
5, 1959: “In the past year and a half the top management has sharply cut in- 
formation service and ticket selling as well as reservation service and thereby 
has lost not only valuable passenger revenue but also substantial freight reve- 
nues by antagonizing the traffic departments of the heavy manufacturing con- 
cerns in this area. It fails to provide pullman accommodations on through 
trains even when requested far in advance. The Boston drawing room is in- 
variably sold out because of lack of necessary cars.” 

Case 27, Boston & Albany, letter from employee, Worcester, Mass., January 
5, 1959: “In the past 3 years, the top management has refused to handle the 
Worcester National Guard between Worcester and Albany en route to Water- 
town, N.Y., for their annual encampment, due to an excuse of insufficient equip- 
ment. Also other special groups wishing to travel to points on the New York 
Central were refused extra cars on regular trains, or in some cases a whole 
train.” ( B.& A. isa subsidiary of the N.Y.C.) 

Case 28, Chesapeake & Ohio, letter from organization representative, January 
28, 1959: “The carrier has lengthened the schedules of its mainline trains over 
the years to the point that it only has one decent train between Richmond and 
Cincinnati—The George Washington—and just the other day Mr. (a 
company official) told me they were seriously considering cutting off the George 
Washington. This train many times leaves as many as 25 or 30 people standing 
at the station at Huntington, W. Va., because it cannot handle them; and even 
Mr. has had to get out of his berth because it had previously been sold 
to someone else.” 

Case 29, Union Pacific, letter from clerk at , Kans., January 17, 1959: 
“On January 4, train 17 left 40 or 50 passengers at the station here because the 
carrier did not see fit to put on additional equipment.” 

Case 30, Southern, letter from agent in , Va., January 16, 1959: “The 
joint city ticket office here was closed last summer * * *. There are three col- 
leges in this area and until recent years the traffic from these sources was 
tremendous and required extra help all through the holiday season. This past 
year, however, extra help was afforded on only 3 days * * *. The local news- 
papers have carried editorials on several occasions about the poor service 
rendered.” 

Case 31, Southern, letter from agent in , 8.C., December 14, 1958: “At 
car shop here, every year before the Christmas holidays, the manage- 
ment would pull every passenger car that they could possibly spare out of 
service and send them to the shop for light repairs if needed, and if necessary 
thoroughly clean and renovate and paint these cars. But for the past 2 years, 
instead of getting their passenger equipment in good condition for the Christmas 
holiday business, the carrier closed down the shop, which is an indication to 
the general public that they can ride in dirty or unclean cars, or otherwise get 
some other kind of transportation.” 
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Case 32, Southern, letter from agent in , Va., January 1, 1959: “I have 
had several of our citizens stop me on the street and ask why no one would answer 
the phone in the ticket office; they spend as much as an hour trying to contact 
the ticket office. This is on account of no ticket clerks here * * *, The filthy 
conditions at the passenger station is not very encouraging to the public either.” 

Case 33, Southern, letter from clerk in , N.C., January 5, 1959: “With the 
reduction in forces * * * almost every night here in we receive calls at the 
freight station from people who want to know the price of some ticket or the 
train schedule, saying they have been trying to get an answer at the passenger 
station for some time and they do not answer,” 

Case 34, Missouri Pacific, letter from clerk in , Mo., January 5, 1959: 
“Ticket clerks have been reduced to the point where the office is closed about 8 
hours out of every 24 and there are many people who desire travel information or 
to purchase tickets when the ticket office is closed.” 

Case 35, Missouri Pacific, letter from clerk in , Mo., January 5, 1959: 
“During this cold weather, many passenger coaches and Pullmans are not heated 
to the comfort point and water is frozen in toilets and lavatories. This informa- 
tion I get from the car inspectors who work the passenger trains. * * * On New 
Year’s Eve, there were about 400 people left in Union Station here when train 7 
pulled out, people who wanted to ride the MoPac south * * * no attempt was made 
to run an extra or put on additional equipment.” 

Case 39, Chicago & North Western, letter from engineman, Minneapolis, 
February 6, 1959: ‘December 12, 1958, train 518, Huron, S. Dak., to Chicago, left 
Mankato, Minn., with car 828 frozen up, toilet of the next car frozen up, one 
coach left for all. * * * December 13, 1958, train 519, Chicago to Winona, Minn., 
parlor car pipe broken in ceiling, water running all over floor, unusable. * * * One 
woman passenger said last Friday on her way from Duluth, Minn., the coach 
she was in was full of water and at Elroy, Wis., she said they almost froze.” 

Case 42, Boston & Maine, testimony of Howard Gleason, Gleasondale, Mass., 
January 1958: “I have been commuting for 37 years * * * I would like to say in 
Gleasondale the little hencoop which replaced the station has burned down and 
when we stand waiting for the train we stand in an open field with no shelter 
whatsoever.” 

Case 44, Boston & Maine, testimony of Massachusetts State Representative 
W. F. Hurlbut, January 1958: “I average about 50 trips a year between Greenfield 
and Boston. The trains are filthy, the cars are apparently never cleaned, the 
windows are never washed * * * no air conditioning * * * and if you want to ride 
out of Greenfield at 108 degrees all the way to Boston and arrive in the dark, you 
go ahead and do it * * *.” 

Case 45, Boston & Maine, testimony of Massachusetts State Representative W. 
T. Kostanski, January 1958: “Maintenance has been very poor; the condition of 
the cars and possibly you wouldn’t be able to see out of the windows at times.” 

Case 47, Boston & Maine, testimony of John J. Boursy, manager, Northampton, 
Mass., Chamber of Commerce, January 1958: “I will merely mention the numer- 
ous people who would like to ride on trains but are unable to do so because of 
poor scheduling, poor connections, and almost complete inability to secure any 
information on service.” 

Case 48, Boston & Maine, testimony of Massachusetts State Senator Elizabeth 
A. Stanton, January 1958: B. & M. trains “are ill-kept, they are dirty, they are 
late.” 

Case 49, Boston & Maine, testimony of Mayor Resnick of Holyoke, Mass., 
January 1958: “The cars that are sent on this Connecticut River branch may 
have been suitable 50 years ago * * * but certainly people have a right to ex- 
pect a better standard of service from the B. & M. * * * The railroad station is 
cold. Itis dismal. It is unattractive and it is very unpleasant for persons to go 
there to wait for a train.” 

Case 50, Boston & Maine, Greenfield, Mass., Recorder, January 28, 1959, quot- 
ing B. & M. President Patrick McGinnis: “You wouldn’t ride a train,” he said, 
“and neither would I.” McGinnis was “featured speaker at a Franklin County 
Industrial Management Club top management dinner.” 

Case 52, Louisville & Nashville, letter from engineer, January 22, 1959: “Re 
trains 32 and 33, the Southland, between Cincinnati and Florida, the only train 
giving daylight service through this section. This train has not given the peo- 
ple a reasonable service for more than 2 years. First, they removed the dining 
car. Then they removed all Pullman service. The remaining coaches are 
almost always dirty—no porter, no one to keep them clean, very often without 
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paper towels in the washrooms and without toilet tissue in the toilets. Very 
often because of some mechanical defect the steam heat breaks down and the 
people have suffered for hundreds of miles from extreme heat in the summer 
and cold in the winter. In fact, the L. & N. has done about everything they 
can do to discourage passenger business—no place to eat, not even a food 
butcher on these trains. Now they have announced they will make application 
to the ICC to discontinue these trains.” 

Case 53, Louisville & Nashville, letter from station agent, January 21, 1959: 
“On January 7, I rode on L. & N. train 55-95 from St. Louis to Nashville, Tenn. 
The single coach was a disgrace to the public. There were wads of paper 
crammed in between window sash and frame to help keep out the cold. There 
were slats about a foot wide running length of coach overhead, adding to the 
resemblance of a hay barn. The seats were the old-fashion type and with the 
least little lean back you could feel a board hit you in the middle of the 
back. * * * It was raining when train arrived in Nashville, the engine and 
most of the baggage or express mail, etc., were under the train shed but all day 
coaches and Pullmans were left way out in the train yard, without weather 
protection or platform to walk on, just stumble along over tracks, rocks, 
ete. * * * On my return leaving Nashville L. & N. train 54-56 at 11:30 p.m, 
January 9, there was only one dark coach. We took off in perfect darkness 
which continued throughout the journey, and not at any time at point of origin or 
en route was any effort made to correct the lighting situation, this being no 
fault of the trainmen as they were complaining as much as they dared to.” 

Case &, L. & N., letter from car inspector at , Ind., January 12, 1959: 
“The weather has been extremely cold. They have been running passenger 
trains with as many as 25 cars. This is entirely too many cars for the boilers 
on the engines to keep all the cars warm. The result, as many as 14 cars have 
frozen up and the passengers about freeze. Also the cars are sometimes a dis- 
grace, they are so dirty. Even windows are cracked and broken and are only 
repaired by putting tape over them. * * * We stop cars here for airbrakes cut 
out and safety appliances defective and the foreman will tear the cars off and 
OK the car to go forward without the defect being corrected.” 

Case 55, Pennsylvania, letter from retired engineman, January 20, 1959: 
“December 9 I boarded train 69, the Red Arrow, in Altoona, Pa. for a trip to 
Detroit. The car which I was riding was cold. The conductor told us the 
next car to the rear was little warmer * * * but there were no lights in it. 
** * We had the same conditions on the return trip.” 

Case 56, Southern, letter from passenger conductor, January 26, 1959: On his 
service between Washington and New Orleans, “all equipment is very old and 
worn, vestibule doors and trapdoors cannot be opened and some have the glass 
broken out. Cars very worn and dirty inside, infested with roaches and mice, 
ears are not cleaned between Chattanooga and Bristol, which is 242 miles. We 
have no train porters. All heating, cooling, and lighting systems worn out, al- 
most all of the employees cut off who repair these conditions. They do not 
try to keep the trains on schedule, causing 10 to 12 hours delay. Dining and 
club cars taken off at night, mothers cannot get milk for their babies. These 
conditions have existed for about 3 years.” 

Case 62, Chicago & North Western, letter from organization representative 
in Wisconsin, February 1, 1959: “Train 206, January 22, was sent out of Green 
Bay, Wis., with engine 5027—B, which had both steam boilers torn down and 
engine 5028-A, with steam boiler not working properly, and which had been so 
reported. The entire train froze up, and the passengers were forced to leave 
the coaches. 

“On January 26, train 151 operated into Green Bay with engines 5016—-A and 
5020-A. Engineer * * * reported that engines were not working properly and 
he could not supply necessary amount of steam heat for his train. The car- 
rier on same date sent these engines out on train 216 without making any re- 
pairs. Due to improper operation of the engines, cars 816, 827, and 828 were 
completely froze up during the run.” 

Case 72, Baltimore & Ohio, letter from engineer °t , Ohio, December 8, 
1958: “Passengers wishing to board train at Bellaire, Ohio are not even fur- 
nished a waiting room. At Shelby, Ohio, the waiting room is closed. At Mans- 
field, Ohio, there is no access to the depot waiting room on weekends. Travelers 
must wait in inclement weather. 

“Train 245 is frequently well patronized at Zanesville, Ohio. On November 29 
and 30, passengers desiring to use this train from Zanesville west reached over- 
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flow proportions. The ticket agent at Zanesville requested extra coach accom- 
modations. None were provided. Needless to say, many were turned away.” 

Case 74, New York Central, letter from engineer at Cleveland, Ohio, December 
22, 1958: “NYC train 306 operates eastbound between Cincinnati and Cleveland. 
On December 18, No. 306 was held out of Cleveland Union Terminal tracks from 
6:50 a.m., to 7: 24 a.m.; it arrived on depot tracks at 7:27 a.m. Its connecting 
train, No. 90, departed eastward from Cleveland Union Terminal at 7: 24 a.m., 
and left stranded 22 pullman and 18 coach passengers who were on No. 306. 
No. 306 on this date and many other occasions is held out of the depot tracks, 
although within the confines of the terminal, in what appears to be a deliberate 
effort to have these trains miss connections.” 

Case 112, Union Pacific, letter from agent, . Kans. January 7, 1959: 
‘During times of peak travel such as Christmas or other holidays, we cannot 
get space for our passengers. Requests we could not fill in past few weeks 
totaled 33, mostly for California.” 

Case 115, Union Pacific, letter from organization representative, December 28, 
1958: “At Grand Island, Nebr., the ticket agent advised me December 3, 1958, 
that he lost on an average $8,000 to $10,000 passenger revenue sales each month 
account no seats or Pullman space available.” 

Case 117, New York Central, letter from employee at Brockport, N.Y., Janu- 
ary 10, 1959: “Securing space for passengers who want to ride trains meets with 
all kinds of opposition. Our reservation center, which is Rochester, is so un- 
dermanned that it is almost impossible to reach the office for reservations. 
Lately if you can get a line to the ticket office the operator must ring them for 
10 to 15 minutes before the clerk can get a chance to answer. Do you think 
that a passenger calling is going to wait that long?” 

Case 140, Norfolk & Western, where the N. & W. had three passenger trains 
daily each way between Roanoke, Va., and Winston-Salem, N.C., some years 
ago, the carrier recently reduced its last such train to a single combination 
coach. Following teletype was sent by Superintendent W. O. Tracy, Jr., to 
General Manager H. L. Scott Sr., on February 21, 1959: “No. 11 had two pas- 
sengers standing leaving Roanoke, five leaving Starkey, no seats—conductor 
advises this car not suitable for passenger service.” 

Case 141, several lines, from Columbus, Ohio, Citizen, February 21, 1959: 
“Expecting a friend by train early in the morning, say sometime between 1 
a.m., and 7 a.m. Well, you better call now or you may not find out from Union 
Depot officials what time your friend arrives * * *. Union Depot’s ticket and 
information oflice is closed between those early morning hours. * * * Seven 
passenger trains come and go at the nearly vacated depot during the early morn- 
ing hours without benefit of information service for passengers.” 

Case 144, Pennsylvania, letter from employee at Columbus, Ohio, January 14, 
1959: “It is a common practice for the P.R.R. to give preference moves of their 
yard cuts to freights ahead of passenger trains No. 33 and 34, forcing delays to 
their passenger trains and lots of times causing them to be late for connection.” 
Cites specific example. 

Case 147, Lehigh Valley, letter from agent in , Pa., January 21, 1959: 
“The Lehigh Valley has applied to the ICC to abandon all passenger service on 
this line. To my knowledge they have put no new passenger equipment in serv- 
ice for at least 30 years. Mr. , owner of the Wholesale Co., who 
spends every winter in Florida, told me a short while ago he much preferred to 
travel by rail, but would not use our line on account of the poor service, poor 
equipment and ‘rotten meals’ in our diners. Mr. , traffic manager of 
Co., told me it was next to impossible to use our railroad for passenger 
travel due to lack of trains and inconvenient times that what few we have are 
operated.” 

Case 166, Nickel Plate, letter from C. H. Garn, supervisor of passenger busi- 
ness, to agent at , Ohio, June 23, 1958: “Replying to yours of June 10, 
requesting we furnish your station current one-way fare between all stations on 
Nickel Plate. The sale of tickets at was discontinued August 1950 and 
all tickets and tariffs were recalled at that time. We hesitate to again furnish 
your station with passenger tariffs. * * * We prefer that if you have request for 
fares which are not shown in public timetable, that you secure the rate from 
Fort Wayne ticket office and also make request upon that office for any tickets 
desired * * *.” 

Case 167, New York Central, letter from ticket agent at 
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tickets, information, baggage, and other service, although the office is full of 
passengers on weekends.” 

Case 169, New York Central, letter from agent at , Ind., January 13, 
1959: “This carrier has discouraged passenger commuter business between here 
and Chicago in a number of ways. First, when they did have adequate service 
some years ago, in the summer the cars were dreadfully hot and filthy dirty. 
Second, they abandoned eight service stops. Third, they have secured a 64-per- 
cent rate raise recently. Fourth, for the past 2 years the snow on platforms can 
get to any depth and it never has been cleaned off to allow the 250 to 300 passen- 
gers access to the train without at times wading in snow to the knees.” 

Case 177, various lines, letter from ticket clerk, , Ind., March 17, 1959: 
“Rev. * * * told me of his experiences in getting space on trains. At times he 
was told the train was sold out or he would go to the office two or three times 
as space seemed to be at a premium, but when he boarded the train it was not 
more than 50 or 60 percent loaded.” 

Case 178, New Haven & Boston & Maine, letter from division freight and pas- 
senger agent in Massachusetts: “For one thing alone, the New Haven and the 
Boston & Maine withdrew from the family plan fares and even put out instruc- 
tions that their employees are forbidden to give people any information or 
assistance in connection with trips involving family plan tickets.” 

Case 189, Seaboard Air Line, letter from agent at , Va., January 22, 
1959: “Up to last September I had five station laborers to work the incoming 
train, which has a consist of two coaches, two sleepers, one baggage car, one mail 
car, one express car. Now I have two men to do the same work.” 

Case 191, New Haven, letter from agent at , Conn., January 28, 1959: 
“We find now that we board up windows rather than replace glass. We disre- 
gard broken planks in the platforms as there are no planks available for repairs. 
Passengers entraining Sundays make their way as best they can without lights to 
guide them or heated stations to warm them. They can wade through snow- 
drifts now as a large percent of the maintenance crews have been separated from 
their jobs, so it is several days before there is anyone around to shovel.” 

Jase 193, New Haven, letter from organization representative, January 14, 
1959: “The New Haven is not maintaining the cleanliness of its passenger cars. 
Cars are allowed to go into service dirty, without water for the public, passen- 
ger trains are normally operated 10 to 30 minutes late. Running time of trains 
has been slowed.” 

Case 194, Lackawanna, open letter by the railroad, December 8, 1958: “It is 
the plan of the Lackawanna to initiate proceedings in the spring of 1959 looking 
toward the progressive discontinuance of all suburban passenger and commuta- 
tion service.” 

Case 199, Southern Pacific, letter from agent at , Calif., January 14, 
1959: “Records indicate that during December 257 requests (at this small city) 
for space on various trains had to be declined account space not available. These 
requests were received as long as 2 weeks in advance. This seemingly meant 
that when present equipment was sold out, the carrier’s attitude was that no 
more business was desired.” 

Case 201, Great Northern, letter from agent at , Wash., March 6, 1959: 
“There were a number of times on weekends where the local passenger train was 
filled up and no more room for passengers on arrival here. People were turned 
away and refunds given so they could catch the next bus. This was reported to 
the superintendent but nothing much was done about it. They could have easily 
put on a couple of extra coaches.” 

Case 203, Southern Pacific, from Oakland (Calif.) Tribune, February 12, 1959: 
“The Southern Pacific has been accused by the State of Oregon of discouraging 
the public from riding its Shasta Daylight train. The accusation was made in 
testimony * * * in San Francisco * * * by Donald Haakenson, chief of the 
Oregon Public Utilities Commission’s service and investigation department. 

“He reported that he and three other investigators had checked service on the 
Daylight for the past 5 years. Haakenson told the hearing the railroad had done 
the following to worsen service on the Daylight: 

“Pliminated regular cleaning services such as disinfecting restrooms, vacuum- 
ing, cleaning interior windows, and mopping floors. Closed its big ticket office 
on the ground floor in Portland, rented the space to a competing airline, and 
moved its office to the sixth floor of another building. In other remarks, the 
investigator said that 23 out of 68 Oregon stations did not sell tickets for the 
Shasta Daylight.” 
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Mr. Letcuty. This document was released to the press a few days 
ago. For the benefit of the committee I should like at this time to 
relate three brief examples of the type of activity about which I speak. 
These examples are quoted verbatim from correspondence received 
from patrons and railroad employees charged with the responsibility 
of conducting the passenger operations of the railroads. 

First, a station agent of the Louisville and Nashville Railroad Co.: 


On January 7, I rode on L. & N. train 55-95 from St. Louis to Nashville, Tenn, 
The single coach was a disgrace to the public. There were wads of paper 
crammed in between window sash and frame to help keep out the cold. There 
were slats about a foot wide running length of coach overhead, adding to the 
resemblance of a hay barn. ‘The seats were the old-fashioned type and with the 
least little leanback you could feel board hit you in the middle of the back. It 
was raining when the train arrived in Nashville, the engine and most of the 
baggage or express; mail, etc. were under the train shed but all day coaches and 
Pullmans were left way out in the train yard, without weather protection or 
platform to walk on, just stumble along over tracks, rocks, etc. On my return 
leaving Nashville L. & N. train 54-56 at 11:30 p.m. January 9 there was only 
one dark coach. We took off in perfect darkness which continued throughout 
the journey, and not at any time at point or origin or en route was any effort 
made to correct the lighting situation this being no fault of the trainmen as they 
were complaining as much as they dared to. 


Senator Casr. What was the date of that ? 
Mr. Letenty. J rn 7 of this year. 
Second, a letter from Albany, N.Y., lawyer: 


I ride with considerable regularity train 50, the “Empire,” on the New York 
Central between Buffalo and Albany. On several different occasions during the 
past year and a half when I have attempted to obtain first-class space on this 
train I have been informed by the ticket agent that such space was not available. 
I nevertheless purchased a first-class ticket on each of those instances and 
boarded the train, and on each such instance found considerable space was in 
fact available between Albany and Buffalo. * * * On many different occasions 
over the last two years, on different trains operating between Albany and New 
York on the New York Central I have been told by the ticket office that first-class 
space was not available. On boarding the train, however, in each of these in- 
stances I have found such space was available. The New York Central Railroad 
has during the-past 2 years carried out a very definite attempt to discourage 
the use of its passenger facilities. 

Now that letter was dated January 12, 1959. 

Third, a letter from a Southern Railway System conductor describ- 
ing the equipment on his run, a train operating between Washington 
and New Orleans: 

* * * all equipment is very old and worn, vestibule doors and trapdoors can- 
not be opened and some have the glass broken out. Cars very worn and dirty 
inside, infested with roaches and mice, cars are not cleaned between Chat- 
tanooga and Bristol, which is 242 miles. We have no train porters. All heat- 
ing, cooling, and lighting systems worn out, almost all of the employees cut 
off who repair these conditions. They do not try to keep the trains on schedule, 
causing 10 to 12 hours’ delay. Dining and club cars taken off at night, 
mothers cannot get milk for their babies. These conditions have existed for 
about 3 years. 


The date of that letter is January 26, 1959. 

In addition to these examples and the many others set. forth in my 
exhibit, the action of the railroads in utilizing the authority given 
them by the Congress in section 13a should convince anyone of the 
intention of many railroads to eliminate their passenger operations 
and of the inabilhty of the Interstate Commerce Commission to pre- 
vent that elimination under the terms of this statute. 
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The members of the Interstate Commerce Commission appeared 
before this committee on May 21, 1959, with a statistical report of the 
proceedings which have arisen before the Commission as a result of 
the enactment of section 13a. The Commission informed this com- 
mittee at that time that 26 notices had been filed under section 13a(1) 
and 12 petitions had been filed with the Commission requesting au- 
thority under section 13a(2) to discontinue intrastate passenger oper- 
ations. These notices and petitions involve the elimination of ap- 
proximately 109 trains serving hundreds of communities throughout 
the Nation. For many of these communities the filing of notices and 
petitions under section 13a means the end of passenger service. Many 
more communities are affected, of course, by the great number of train 
abandonment cases now pending before State commissions. 

Since the enactment of section 13a(1), the Commission has per- 
mitted the total elimination of service in all but three cases arising 
under that statute. In other words, the Commission has acted in 
proceedings involving 34 trains and has permitted the discontinuance 
of 28 of them. The abandonment of those trains has eliminated or 
greatly diminished railroad passenger service in communities, both 
large and small, in 8 States and the pending cases involve the elimina- 
tion of service in 14 additional States. 

More than 600 railroad employees have lost their jobs as a result 
of the train discontinuances which have already taken place. In 
those areas where railroad employment is the backbone of the economy 
these dismissals will threaten the very existence of presently thriving 
communities. 

Because of the direct delegation of authority to the railroads em- 
bodied in section 13a(1), the Commission has held that it cannot 
impose any conditions upon the discontinuance of passenger opera- 
tions which might be required in the public interest. 

This decision was first reached in the Great Northern Railway Co. 
case, which I mentioned a moment ago, in connection with the pro- 
posed imposition of conditions for the protection of employees similar 
to conditions which have been provided by Congress and the Com- 
mission in cases involving line abandonments, mergers, and coordina- 
tion of railroad facilities. 

In a very recent Commission decision, involving the elimination of 
all the passenger operations of the Lehigh Valley Railroad, the Com- 
mission in effect held that, while it could require the continued opera- 
tion of certain trains, it could not condition its order on the resched- 
uling of the running time of these trains to meet the public need. 

I might add here that some confusion apparently has arisen on the 
question of the Commission’s authority on this point, as the Com- 
mission issued a second order in the Lehigh Valley case on May 20, 
1959, which requires that railroad to serve the city of Ithaca, N.Y. 
Commissioner Arpaia, in testifying before this committee on May 21, 
1959, referred to the Commission’s second order as a “condition” yet 
there is no explanation for the Commission’s failure in this second 
rder to require the railroad to reschedule the time of the running of 
its trains to meet the public demand or need. 

In the course of his testimony before this committee on June 5, 
1959, Chairman Tuggle, of the Interstate Commerce Commission, 
stated “It is now the opinion of the members of the Commission, based 
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upon the advice of their general counsel, that the [CC—meaning the 
Interstate Commerce Commission—has authority under section 13 (a) 
to require the performance of certain acts by the railroads which are 
required by the public convenience and necessity. ‘The Commission 
apparently feels that this authority is equivalent to that afforded the 
Commission under section 118, in the imposition of conditions except 
insofar as employees are concerned.” 

If any further evidence is needed of the dangers to the public inter- 
est contained in this statute, it can be found in the decision of the 
Commission in this Lehigh Valley Railroad Co. case, in which it held 
that, although the public need called for the continued operation of all 
the trains involved in that proceeding, the trains could not be retained 
because the Commission could not find, on the basis of the evidence 
presented by the railroad, that their continued operation would not 
unduly burden interstate or foreign commerce. 

Contributing greatly to this unfortunate situation is the fact that in 
the Lehigh Valley case the public was required to prove, with data 
supplied by the Lehigh Valley, that the continued operation of all the 
trains would not be an undue financial burden on the railroad—an 
impossible requirement and one to which I shall now direct my 
remarks. 

Permit me to interpose very briefly one or two comments with 
respect to the Lehigh Valley case. In the Commission’s order they say 
on page 8 that the passenger losses of this carrier for the year 1958 
were $4,109,764. They asked to discontinue 10 trains which is their 
entire passenger train operation. 

Senator Scuorrret. What is the date of that order? 

Mr. Letenty. The date of that order is—the original order is dated 
May 1, 1959, and the supplemental order was May 18, 1959. 

On page 10, page 11, and page 12 of that same document they show 
the estimated loss on each pair of trains for the year 1958 based upon 
a formula which they had concocted and which was accepted by the 
Interstate Commerce Commission. 

They took the revenues and operation expenses for January and 
October, divided that by two and multiplied it by 12 to arrive at their 
conclusions, and no protest, or nothing is said in the Commission’s 
order indicating that it objected to that method although protestants 
at the hearing did object. 

It shows that on trains 4 and 11 the deficit was $270,963. On trains 
7 and 8, $64,135. On trains 9, 10, and 12, $249,609. 

On trains 23 and 24, $18,351 and on trains 28 and 29, $90,366. 

Now this constitutes all of their passenger train service. And you 
add those losses and you come up with a total of less than $700,000. 

Yet on page 8 of the Commission’s report they show their passenger 
losses at $4,109,764 or 6 times that amount. That is why we definitely 
challenge any statement that is made that the Interstate Commerce 
Commission formula for determining the expenses of a passenger train 
are wrong and any number of the exhibits that the Commission them- 
selves cite prove that their methods of computing those losses are not 
based on any method of calculation that should be used or that can 
make that determination. 

Here we have a difference of six times the amount shown as a pas- 
senger train loss than the deficit on all of the trains that they operated 
for that year. 
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Mr. Barron. Senator Schoeppel, do you not think it would be well 

to put those appendixes in the record in their entirety ? 
fr. Lercury. I only have one copy of them. I will be glad to se- 

cure copies and put them in the record. That is the Lehigh Valley 
case, finance docket 20443. I will be glad to supply a copy of that 
order for the record. 

Senator Scuoerret. It will be made a part of the record. 

(The information is as follows:) 


{For immediate release] 


INTERSTATE COMMERCE COMMISSION, 
Washington, D.C., May 6, 1959. 


LEHIGH VALLEY Must CONTINUE 4 OF 10 MAINLINE PASSENGER TRAINS 


The Interstate Commerce Commission today authorized the Lehigh Valley 
Railroad Co. to discontinue six passenger trains between New York City and 
Lehighton, Pa., and points in the Buffalo, N.Y., area after May 11 but to con- 
tinue operation of four passenger trains over these routes. 

The Lehigh Valley had sought authority to discontinue all of its mainline 
passenger trains January 12, 1959. After receiving numerous complaints against 
the proposed discontinuance from State authorities, passengers and shippers, the 
Commission ordered the service continued to May 12, 1959, and instituted an in- 
vestigation. 

Public hearings were held at Wilkes-Barre Pa., Geneva, N.Y., and Newark, 
N.J., in early February. 

The Lehigh Valley operates through New Jersey, Pennsylvania, and New 
York, running a total distance of about 460 miles between Jersey City and 
Buffalo, and connects with facilities of the Pennsylvania Railroad for operation 
of passenger service to and from Pennsylvania Station in New York City. 

The report of the Commission stated that the Lehigh Valley, engaged in trans- 
portation of passengers for almost 100 years, has experienced a decline in the 
number of passengers transported and the amount of passenger revenue since 
the end of World War II. 

Passengers transported declined from 2,159,392 in 1946 to 672,612 in 1958 and 
revenues from the transportation of passengers fell from $6,115,492 to $2,715,926 
in this period. On a fully allocated basis, losses from Lehigh Valleys’ passenger 
service were $3,452,878 in 1950 $4,776,972 in 1957, and $4,109,764 in 1958. 

The railroads’ mainline trains each carried an average of 1,762 revenue pas- 
sengers daily during the first 17 days of January, 1959, according to carrier 
statistics. 

“There appears to be a substantial public use of and need for the continued 
operation of all the trains involved in this proceeding,” the report stated, but 
added: ‘We are unable to find, however, that the continued operation of all 
such trains would not unduly burden interstate or foreign commerce. In our 
opinion, the continuance of operation of one pair of trains between New York 
and Buffalo and one pair between New York and Lehighton would not be unduly 
burdensome on the carrier and on interstate or foreign commerce. We believe 
that at least a 1 year’s trial of such an operation should be made, but the carrier 
should be afforded every opportunity to adjust train schedules to achieve maxi- 
mum results.” 

Trains ordered to be continued include: No. 7, westward, operating daily 
between New York City and Buffalo-Suspension Bridge, N.Y.; No. 29-39, west- 
ward, operating 6 days per week between New York City and Lehighton, Pa.; 
No. 8 eastward, operating daily between Suspension Bridge-Buffalo and New 
York City; No. 28, eastward, operating 6 days per week between Lehighton, Pa. 
and New York City. 

One other passenger train, operating between Lehighton and Hazleton, Pa., 
was not involved in this proceeding. 

Trains authorized to be discontinued after May 11 include: Nos. 9 and 11, 
westward, operating daily between New York City and Buffalo; No. 23, westward, 
operating 5 days per week between New York City and Lehighton, Pa.; Nos. 
4 and 10-12, eastward, operating daily between Buffalo and New York City ; 
a 24, eastward, operating 5 days per week between Lehighton and New York 

ity. 
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The investigation by the Commission determined that three other railroads 
operate passenger trains between New York City and Buffalo, and that the 
Central Railroad of New Jersey serves the same general territory as the Lehigh 
Valley east of Scranton. 

Other alternate means of passenger travel include bus service to practically 
all of the towns, airplane service at the larger points, and a network of im- 
proved highways which are generally available for passengers traveling in 
private automobiles. 

“The record shows,” the report added, “that the Lehigh Valley has lost traf- 
fic to all of these competitive services but the operation of private automobiles 
has accounted for the greatest loss.” 

The report and order in Lehigh Valley’s discontinuance of passenger service, 
Finance Docket No. 20443, was issued by Division 4 of the Commission. 

The Interstate Commerce Commission was given certain jurisdiction in the 
discontinuance of interstate railroad service in section 18a of the Interstate 
Commerce Act which was added by the Transportation Act of 1958. 


ORDER 


At a Session of the Interstate Commerce Commission, Division 4, held at its 
office in Washington, D.C., on the 8th day of May, A.D. 1959 


FINANCE DOCKET NO. 20443 


LEHIGH VALLEY RAILROAD COMPANY—DISCONTINUANCE OF SERVICE—ALL 
PASSENGER OPERATIONS 


Upon further consideration of the record in the above-entitled proceeding 
and of the report and order of division 4 therein dated May 1, 1959, and upon 
the motion of the said division : 

It is ordered, That the said proceeding be, and it is, hereby, reopened for 
reconsideration with respect to the passenger service which should be rendered 
at Ithaca, N.Y. 

By the Commission, division 4. 


[SEAL] Harotp B. McCoy, Secretary. 


INTERSTATE COMMERCE COMMISSION 
FINANCE DOCKET NO. 20443 


LEHIGH VALLEY RAILROAD COMPANY—DISCONTINUANCE OF SERVICE—ALL 
PASSENGER OPERATIONS 


Decided May 18, 1959 


Upon reconsideration, found that prior order should be modified to provide 
for service at Ithaca, N.Y. Prior report I.C.C. 
Appearances shown in the prior report. 








REPORT OF THE COMMISSION ON RECONSIDERATION 


DIVISION 4, COMMISSIONERS MITCHELL, ARPAIA, AND TUGGLE 


By DIvIsIon 4: 

By our order of May 8, 1959, we reopened this proceeding for reconsideration 
with respect to the passenger service which should be rendered at Ithaca, N.Y. 

In our prior report herein, 1.C.C. , decided May 1, 1959, we 
found, among other things, that the public convenience and necessity required 
the continuance of operation by the Lehigh Valley Railroad Company of one 
pair of overnight trains between New York and Buffalo and Suspension Bridge, 
N.Y., and we designated trains 7 and 8 as the trains to be operated. We also 
found that the Lehigh Valley in consolidating its trains pursuant to our order 
should adjust its train schedules to achieve maximum results. 

Our attention has been called to the fact that trains 7 and 8 are not operated 
via Ithaca, N.Y., because those trains use the south line of the Lehigh Valley 
between Geneva, N.Y., and Sayre, Pa., rather than a parallel line a few miles 
north thereof which extends through Ithaca. That point is served by trains 4 
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and 11 and trains 9 and 10-12, operation of which were permitted to be dis- 
continued under our order. This would mean that while other principal points 
on the Lehigh Valley would continue to have passenger service Ithaca would 
not. This was not contemplated when the prior report and order were adopted. 
Ithaca, the site of Cornell University, is the only intermediate point between 
Sayre, Pa., and Geneva, N.Y., served by any of the trains mentioned, and the 
record shows that a relatively large number of passengers utilize the Lehigh 
Valley’s service to and from that point. During the months of January and 
October 1958, more than 3,000 passengers boarded the carrier’s trains at Ithaca 
and almost 3,600 passengers detrained there. Trains 7 and 8 using the south 
line make no stops between Geneva and Sayre and could be transferred to the 
north line between those points without affecting present station stops. Since 
the carrier previously has operated 4 passenger trains daily over the route 
through Ithaca, it should be able to operate trains 7 and 8 over that route 
without undue difficulty. While a few minutes might be added to the schedule 
because of the 2 mile greater distance involved over the north route and the 
time required for making the station stop, we are of the view that this is in- 
sufficient reason to deprive Ithaca of all train service. 

Upon reconsideration, we find that the public convenience and necessity re- 
quire the continuance of passenger service by the Lehigh Valley at Ithaca and 
that the operation of the trains 7 and 8 via Ithaca would not unduly burden 
interstate or foreign commerce. 

An appropriate order will be entered. 


ORDER 


At a session of the Interstate Commerce Commission, Division 4, held at its 
office in Washington, D.C., on the 18th day of May, A.D. 1959 


FINANCE DOCKET NO. 20443 


LEHIGH VALLEY RAILROAD COMPANY—DISCONTINUANCE OF SERVICE— 
ALL PASSENGER OPERATIONS 


Further investigation of the matters and things involved in this proceeding 
having been made, and said division, on the date hereof, having made and filed 
a report on reconsideration containing its findings of fact and conclusions 
thereon, which report and the prior report and order of May 1, 1959, are 
hereby referred to and made a part hereof: 

It is ordered, That the Lehigh Valley Railroad Company be, and it is hereby, 
required to operate trains Nos. 7 and 8, between New York, N.Y., and Buffalo 
and Suspension Bridge, N.Y., via Ithaca, N.Y. 

It is further ordered, That this order shall become effective 5 days from the 
date of service hereof. 

It is further ordered, That in all other respects our order herein of May 1, 
1959, shall be and remain in full force and effect. 

By the Commission, division 4. 

[SEAL] Harortp D. McCoy, Secretary. 


INTERSTATE COMMERCE COMMISSION 
FINANCE DOCKET NO. 20443 


LEHIGH VALLEY RAILROAD COMPANY—DISCONTINUANCE OF SERVICE— 
ALL PASSENGER OPERATIONS 


Decided May 1, 1959 


1. Motion to dismiss the proceeding and vacate the notice of discontinuance 
overruled. 

2. Upon investigation, found that the continuance of operation by the Lehigh 
Valley Railroad Company of passanger trains Nos. 7 and 8 between New York 
City and Buffalo-Suspension Bridge, N.Y., and passenger trains Nos. 28 and 
29-39 between New York City and Lehighton, Pa., is required by the public 
convenience and necessity and will not unduly burden interstate or foreign 
commerce. Such service ordered continued for a period of one year from the 
date hereof. 
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8. Continued operation of trains other than those shown in (2) above found 
to constitute an undue burden on interstate commerce. Investigation dis- 
continued. 

Jose R. de Capriles, Vernon OC. Ryder, and Malcolm Warnock for Lehigh 
Valley Railroad Company. 

Edward Friedman, Morris Mindlin, and Thomas M. Kerrigan for the Com- 
monwealth of Pennsylvania and Pennsylvania Public Utility Commission. 

David D. Furman, Feliz G. Forlenza, William Gural, and Henry B. Freeficld 
for the State of New Jersey and Board of Public Utility Commissioners. 

Joseph J. Doran for the New York Public Utility Commission. 

Clarence M. Mutholland, Edward J. Hickey, Jr., James L. Highsaw, Jr., and 
William @. Mahoney for Railway Labor Executives’ Association. 

Robert M. Davis, Charles L. Casper, Vincent OC. Nardone, Theodore L. Krohn, 
John H. Bigelow, Theodore Laputka, Peter Paul Olszewski, John H. Hersker, 
Herbert B. Forbes, Fred B. Rooney, George H. Sacks, Samuel W. Frank, Rus- 
sell W. Van Atta, James J. Prendergast, Gus P. Verona, Daniel L. McCarthy, 
Bugene F. Hanlon, W. Joseph Engler, Wilber G. Warner, Frank Bernhard, 
Bernard M. Goodman, Vincent T. O’Hara, Abner A. Grossman, J. Justin Blewitt, 
Albert D. Brandon, Sigismund M. Lupack, F. J. Laverty, John F. O'Malley, Jr., 
Robert Quigley, Neal R. Stamp, Francis B. Hessney, Edward P. Abbott, William 
H. Dobbin, Walter C. Heasley, Jr.. Howard I. Dillingham, William Charles 
Stiles, John R. Carver, Kenneth 8. Carberry, Angelo H. Dalto, W. H. Brown, 
Joseph J. Wilcheck, Ernest A. Clark, W. H. Sullivan, Don Shuman, Donald V. 
Hock, T. C. Jordan, Gilbert B. Wood, Watson M. Ridenour, William Hoffman, 
Henry P. Schmidt, L. J. Klettke, John J. Buckley, and J. P. McSparron for other 
protestants and interveners. “ 


REPORT OF THE COMMISSION 
DIVISION 4, COMMISSIONERS MITCHELL, ARPAIA, AND WALRATH 


By DIVISION 4: 

Pursuant to the provisions of section 13a(1) of the Interstate Commerce Act, 
the Lehigh Valley Railroad Company, a common carrier by railroad subject to 
the provisions of Part I of the act, hereinafter sometimes referred to as the 
Lehigh Valley or the carrier, on December 8, 1958, filed a notice, together with 
supporting statements,’ of discontinuance of operations on January 12, 1959, of 
all of its mainline’ passenger trains as follows: 

Westward: No. 7—operating daily between New York City and Buffalo-Sus- 

pension Bridge, N.Y. 

Nos. 9 and 11—operating daily between New York City and Buf- 
falo. 

Nos. 23 and 29-39—operating 5 and 6 days per week, respectively, 
between New York City and Lehighton, Pa. 

Eastward: No. 8—operating daily between Suspension Bridge-Buffalo and 

New York City. 

Nos. 4 and 10-12—operating daily between Buffalo and New York 
City. 

Nos. 24 and 28—operating 5 and 6 days per week, respectively, 
between Lehighton and New York City. 

Copies of the notice were duly served upon the Governors of New York, New 
Jersey, and Pennsylvania, and were posted in all stations and other passenger 
facilities affected. Complaints against the proposed discontinuance of service 
were filed by the Commonwealth of Pennsylvania, Pennsylvania Public Utility 
Commission, Board of Public Utility Commissioners of the State of New Jersey, 
Lehigh Valley Passengers and Shippers Association, numerous cities, towns, vil- 
ages, and other political and nonpolitical bodies along the carrier’s line, rail- 
way employees, and numerous individuals utilizing the service. Upon con- 
sideration of the record and the objections filed, by order dated December 23, 
1958, we instituted an investigation of the proposed discontinuance of service, 
and, pending hearing and decision, ordered operation of the affected trains con- 





= eet by rules and regulations adopted by this Commission August 14, 1958. See 
49 CFR 43. 

2'The carrier also operates a rail-diesel coach service between Lehighton and Hazleton, 
Pa., which is not involved herein. 
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tinued for the statutory period to to exceed 4 months beyond the effective date 
of the notice, or May 12, 1959. Because of limitations upon time available for 
investigation and decision, we ordered omission of any form of recommended 
decision as part of the decision-making process. Hearings were held at Wilkes- 
Barre, Pa., Geneva, N.Y., and Newark, N.J. Briefs and reply briefs have been 
filed. For convenience, parties opposing the Lehigh Valley’s proposal will be 
referred to hereinafter as protestants. 

The carrier’s road runs a total distance of approximately 460 miles between 
Jersey City, N.J., and Buffalo, through New Jersey, Pennsylvania, and New 
York. It connects with the line of the Pennsylvania Railroad Company, herein- 
after called Pennsylvania, at West Newark Junction, N.J. (also called Meeker 
Avenue), a point about 2 miles west of the Pennsylvania’s Newark station. 
Under an agreement hereinafter discussed, the carrier uses the facilities of the 
Pennsylvania for operation of its passenger trains between West Newark Junc- 
tion and the Pennsylvania Station in New York. The Pennsylvania’s Newark 
Station is also used by the carrier to pick up and discharge passengers traveling 
to or from points on its line west thereof. No freight service is performed by 
the carrier over the Pennsylvania’s line. 

Jurisdiction—Near the close of the hearing, certain protestants including 
the Lehigh Valley Passengers and Shippers Association moved to vacate the 
earrier’s notice of discontinuance of all mainline passenger service and also 
the instant proceeding on jurisdictional grounds. Protestants contend that 
section 18a(1), under which the notice was filed, applies only to the discon- 
tinuance of operation of individual trains and therefore we are without juris- 
diction to consider the abandonment of all of the carrier’s passenger operations. 
They assert that the legislative history of the Transportation Act of 1958? 
clearly shows that it was passed by the Congress as an emergency measure 
designed to afford some financial relief to the railroads through the elimination 
of unprofitable trains no longer required by the public, but not to permit aban- 
donment of an entire passenger operation. 

Section 13a(1) is remedial in character and should be liberally construed. It 
applies to “any train” which meets the test provided therein, which could be 
one train, several trains, or all trains operated by a particular carrier. It is 
well settled that in determining the meaning of an Act of Congress, unless the 
context indicates otherwise, words imparting the singular include and apply to 
several persons, parties, or things. We find no merit in this contention. 

Protestants also contend that we have no jurisdiction under section 13a(1) 
of the proposed discontinuance of operations and service between Newark and 
New York because it would constitute a total abandonment of service between 
those points subject to our jurisdiction only under the provision of section 
1(18) of the act. In view of our findings, hereinafter stated, requiring con- 
tinuance of some of the trains, it is unnecessary to pass upon this contention. 

Protestants also assert that we have no jurisdiction of the carrier’s proposal 
because it has failed to comply fully with our rules and regulations in matters 
of this nature which require carriers filing notices of discontinuance of train 
operations to also file certain data pertaining to the operations involved, in- 
cluding details of the traffic handled on such trains and the financial results 
of operating the trains for each of the last two calendar years and the portion 
of the current year for which data are available. In this instance the carrier 
supported its notice with actual operating results only for the months of 
January and October 1958. Other operating results are estimated. Carriers 
are expected to fully observe our rules and regulations respecting notices of 
train and ferry discontinuances, but our jurisdiction in the premises is not 
dependent upon such observance. The carrier represented that the average 
actual operating results for the two months January and October 1958 multi- 
plied by 12 would be representative for the year 1958, since January is a winter 
month and October a fall month. Nothing was presented to rebut this con- 
tention. We consider the record in the instant proceeding to be adequate for 
decision of the matter under investigation and protestants’ motion should be 
overruled. 

Description of passenger operations.—To facilitate crew assignments and al- 
location of power and equipment, the carrier operates its passenger trains in 
pairs. For example, westbound train 7 is operated in conjunction with east- 





— 18a of the Interstate Commerce Act was added by the Transportation Act of 
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bound train 8. The opposite numbers of trains 9 and 11 westbound are east- 
bound trains 10-12 and 4, respectively, while those of trains 23 and 29-39, west- 
bound are eastbound trains 24 and 28, respectively. Under present schedules, 
train 9 leaves New York at 8:40 a.m. and arrives at Buffalo at 6:40 p.m.; train 
7 leaves New York at 8:10 p.m. and arrives at Buffalo and Suspension Bridge at 
5:35 a.m. and 6:20 a.m. respectively; train 11 leaves New York at 11:50 p.m. 
and arrives at Buffalo at 10:35 a.m.; train 23 leaves New York at 4:10 p.m. and 
arrives at Lehighton at 6:55 p.m.; and train 29 leaves New York at 5:31 p.m. and 
arrives at Lehighton at 8:25 p.m.* In the opposite direction train 10 leaves 
Buffalo at 8:40 a.m. and arrives at New York at 6:40 p.m.;° train 4 leaves Buf- 
falo at 8:50 p.m. and arrives at New York at 7:55 a.m.; train 8 leaves Suspension 
Bridge and Buffalo at 11:00 p.m. and 11:30 p.m. respectively, and arrives at New 
York at 9:00 a.m.; train 24 leaves Lehighton at 7:10 a.m. and arrives at New 
York at 9:50 a.m., and train 28 leaves Lehighton at 9:33 a.m. and arrives at 
New York at 12:15 pm. The bulk of the commuter traffic to and from inter- 
mediate points between Easton, Pa., and New York travels eastbound on trains 
4, 8, and 24, and westbound on trains 23, 29, and 7. 

Balance sheet and income statements.—The carrier’s balance sheets as of 
December 31, 1957, and 1958, show : 


#On holidays train 39 is scheduled to leave New York at 6:20 p.m. and arrive at 
Lehighton at 9:00 p.m. 

®On Sundays and holidays, train 12 is scheduled to leave Buffalo at 10:40 a.m. and 
arrive at New York at 8:30 p.m. 
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ASSETS 

Current assets: 
I 0 aa accscnidicdaieinlain pincnis aaa iieiabenieiea ac 
SEE ROU NINE, QUO gcc ccc cnnsnensssuncaavecnsunavsnmwann 
Trafic and car service balances—dr..... ...........-.....2.--.0005 
Net balance receivable from agents and conductors. _.........--- 
Miscellaneous accounts receivable, etc 
Material and supplies 


I NII NI icc sn ai ccm a pcan aed 
Investments in affiliated companies 
ls ows ipsa nin seis hin iemedcaewonineaaminndidl 
ene ano eguinment property. ...... 2... neon nccencenenesan 
Improvements on leased property 
I I soci apesinnmananensndaniainm ieee 
Accrued depreciation and amortization 
Miscellaneous physical property, net. -_.--...-..---------------- 
Other assets (including special funds) _..._............--.-------- 
Other deferred charges 


NR NO ina asecttec niches ible asin atime an olinlliageanisiaiek ata 
: LIABILITIES 
Current liabilities: 

Audited accounts and wages payable 


Interest saahnpedl ‘cnet 
A, SCCM eS. a ctcamiwsknnenencmdiceeneewae 
Unmatured interest accrued 
Accrued accounts payable 
a a Solar seins wish nied seh ev eoes Risceit uae eal cicncinl 
Other current liabilities _ 


Long term debt: 
Bank loans 
ih tials io cho css aoe cath aij nl acsecneelea AD 
Equipment obligations 


a a ia th TE als achis ncl eeinch cide onh shins im boacgoanei 
I ed 
i a neraamnaiiawiaas 
Accrued depreciation—leased property 
rr ecook 1.516 51S sueges, No par. _...............~....--.-..=. 
Other capital surplus a rad icknaieuudecs Siatetleadacaannl 
Retained income—unappropriated 




















1957 1958 
$6, 646,196.49 | $2, 625, 254.17 
117, 352. 44? 100, 128. 95 
427, 815. 47 238, 055. 94 
1, 711, 640. 74 1, 748, 836.03 
3, 412, 832. 14 2 458, 497.17 
4, 184, 602. 02 3, 597, 661. 75. 
16, 500, 439.30 | 10, 768, 434.01. 
2, 250, 604. 68 2, 288, 442. 04 
867, 191. 48 890, 791. 25 


263, 280, 412. 10 
2, 143, 890. 89 
(288, 857. 16) 
(76, 052, 525. 72) 
1, 745, 978. 57 

1, 066, 128. 30 

1, 691, 590. 64 


213, 204, 853. 08 


261, 429, 717. 96 
1, 737, 530. 11 
(504, 920. 96) 
(77, 972, 319. 02) 
1, 686, 094. 24 
1, 028, 122. 20 
i 075, 747.12 








Rane. 427, 638, 95 

















3, 359, 832. 35 2, 060, 745. 20 
1, 517, 772. 57 1, 091, 279. 74 
438, 206. 65 212, 073. 50 

9, 511.96 5, 543. 20 

1, 302, 386. 70 1, 290, 939. 38 
637, 320. 91 888, 578. 40 
791, 118.18 765, 720. 52 
382, 747. 32 439, 389. 08 
8, 438, 896. 64 6, 754, 269. 02 
3, 108, 278. 15 3, 203, 511. 67 
11, 547, 174. 79 9, 957, 780. 69 
3, 300, 000. 00 2, 604, 312. 50 
54, 811, 000. 00 54, 568, 500. 00 
14, 487, 486. 28 12, 054, 943. 01 
72, 598, 486. 28 69, 227, 755. 51 
1, 130, 475.00. 75, 000. 00 
827, 303. 29 1, 622, 712. 94 
2, 422, 286. 04 2, 437, 567. 26 
1, 980, 699. 95 1, 609, 144. 09 
60, 719, 303. 63 60, 719, 303. 63 
97, 918. 84 108, 122. 60 

61, 881, 205. 26 56, 670, 252. 23 





122, 698, 427. 73 


213, 204, 853. 08 





__ iy, 497, 678. 46 


202, 427, 638. 95 
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The carrier’s income statements for the years 1954, 1955, and 1956, show rail- 
way operating revenues of $65,594,326, $68,911,233 and $71,580,669, respectively ; 
net railway operating income of $5,909,595, $8,254,374, and $6,725,538, respec- 
tively; and net income after fixed charges and other deductions of $2,638,921, 
$5,599,213, and $4,213,439, respectively. For the years 1957 and 1958, its con- 
densed income account is as follows: 


Condensed income account 


















































1957 1958 
Operating revenues: 
a can cuccbaoebieksanuaevasvsvens $6, 415, 125. 71 $4, 812, 513. 12 
NY CE on nc nceakcduwescectadcnidesascecawecs 2, 520, 186. 00 2, 768, 363. 00 
I Ee oe ee Sls agisabateoiseawenseehe 52, 094, 459. 65 43, 872, 917. 51 
ea ica cnaniminielen tps taaaeaanheeny 3, 071, O88. 53 2, 715, 925. 83 
en Le ae De cep ws se pabeusek KUsueeeRenkwheoh eee 971, 490. 96 1, 199, 546. 48 
I, Oh okies iene to Ai aael Ve ucabkoaneeeeanamene 279, 321. 29 225, 486. 25 
Ne le inne eS cen nehntebn aiGhnakeoneene 2, 225, 479. 57 2, 192, 389. 81 
"OGM OPOTARINE TOVONINS. .. ..... 22-2 cee ccccnccccccscccesces 67, 577, 151. 71 57, 787, 142. 00 
Operating expenses: 
Maintenance of way and structures. ......-.-.-.-.--------------- 8, 833, 099. 25 7, 254, 524, 45 
noon cocawncagewasisaheenweenccovapes 12, 104, 264. 10 10, 256, 738. 12 
re. ly pidtincwiewnwaed athena saab ames 33, 078, 189. 71 30, 525, 598. 51 
Traffic, miscellaneous and general. ...........-.-.-.-.-.-.----.-- 4, 811, 671. 87 4, 594, 825. 67 
Nn RII SOOO 6 oc. ope cce enc anccccenwasnnsccweeseese 58, 827, 224. 93 52, 631, 686. 75 
Pe I PN ses capi ctidcenncesnaceacceineeescecssne 8, 749, 926. 78 5, 155, 455. 25 
EE No hdd nk tc wok nactden ssa iwseebise ue eShENeeUCuasweey 2, 554, 928. 32 2, 334, 299. 30 
nine nedwdnnndinihadbstensuninbsenesbunkeahintn 2, 948, 939. 27 2, 917, 694. 53 
Equipment rents, net.....---- 2, 068, 519. 31 2, 979, 239. 42 
Joint facility rents, net 231, 450. 56 285, 714. 14 
Net railway operating income. ..-...--.-----.----------------- 946, 089. 32 (3, 361, 492. 14) 
Other income, less miscellaneous deductions...............--.--- 1, 130, 235. 77 2, 130, 059, 16 
Income available for fixed charges.............-.-...-..-----.-- 2, 076, 325. 09 (1, 231, 432. 98) 
Fixed charges: 
Oe eee bain ssbsieueneeNinansaomast 1, 628, 881. 85 1, 615, 583. 79 
Interest on equipment, obligations, ete.....--.------------------ 798, 863. 72 723, 916. 40 
RN od nis on ap Wines inate she upbabusbeenabass 2, 427, 745. 57 2, 339, 500. 19 
i rs os ov ucncnbekbeticneeshakssncnasee ees (351, 420. 48) (3, 570, 933. 17) 
ES oe no 55 ahkanSdbat babswseSSebeetseeskbus 836, 958. 75 27, 675. 00 
 cincldchatttad cluding bintwaveredaserebesesanauacgasaes (1, 188, 379. 23) (4, 398, 608. 17) 





1 Contingent interest is payable if earned and if not paid accumulates for a period of 5 years. Such interest 
was not earned either in 1957 or 1958. The unpaid accumulation of this interest at the close of 1958 amounted 
to $1,666,665. 

Passenger operating losses.—The Lehigh Valley has been engaged in the trans- 
portation of passengers for almost 100 years. In recent years its passenger 
business has shown a declining trend. For example, during the post-war years 
1946, 1952, and 1958, it transported 2,159,392, 1,016,828, and 672,612 passengers 
respectively. Its passenger revenues also have been declining. For example, 
during the years mentioned above its revenues from the transportation of pas- 
sengers amounted to $6,115,492, $3,929,725, and $2,715,926, respectively, and its 
revenues from passengers and allied services amounted to $7,848,162, $5,953,781, 
and $4,439,108, respectively. Faced with declining passenger revenues, the car- 
rier has been compelled to effect economies in the cost of performing the service. 
The record does not show when passenger operations on the Lehigh Valley 
became unprofitable. However since 1950, its total passenger service on a fully 
allocated basis has been conducted at losses ranging from $3,452,878 in that 
year to $4,776,972 in 1957. In 1958, such loss amounted to $4,109,764. The fol- 
lowing table shows for the years 1950 through 1958, the carrier’s freight net rail- 
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way operating income, its fully allocated passenger losses and the ratio of loss 


to income: 














Net railway 
Year operating Passenger Ratio 
income losses 
freight 
Percent 

Rel i isnt acchiedeaisd a aes mania mabeiaa diate inde jcllahignabiaiainiein a dieaihoes $11, 853, 723 $3, 452, 878 29. 13 
ith wenincimliivdiasnatsvbcadvestsanatathcaanhineses dunn 14, 148, 617 3, 756, 221 26. 55 
Dib ddashidddddudbataidekeukdnabdsadahdaanbadecwenstaas 14, 939, 161 4, 009, 400 26. 84 
Dh casuedbddibtdentacsiskuabinnhbatmnegdnantiineneannuee 14, 362, 379 3, 827, 340 26. 65 
et asia wanna ands isin Weleenunaie ele eerk du wisliynaea a gabiwaisiod 10, 368, 728 4, 459, 129 43. 01 
eb sr ceedddwihdcawdabbubbiwitnspngaciestundbepeiiosun 12, 599, 275 4, 344, 901 34. 49 
DT MMiGes cue neduaacdevactwenlsewadbadouewasnatcudbabinnses 11, 217, 792 4, 492, 254 40. 05 
DE iciinen dabdekebibecdtbtedessacteunidbwesedennsatuandedinen 5, 723, 061 4, 776, 972 83. 47 
i andak exmbiahbevacdde thuehbatinndétdcumhtia mesh wali 748, 272 4, 109, 764 549. 23 








An exhibit presented by the carrier shows that the daily average number of 
revenue passengers carried by each of its mainline trains during the months of 
January and October 1958, and the first 17 days of January 1959, are as follows: 








Train No. January 1958 October 1958 | Jan. 1 through 
17, 1959 

Titian nidnnig or ennenennnninietnemmmeddasiauminiiiaennimmiiN 166 148 153 
I alacant yn te ita icine giao i ec itt ang kon ee ng eg eee edit 192 186 186 
Di Pidisibbtindcsnshinaknecentiontnmenndsanaaanbenanbale 223 216 225 
Sit i tna tedden teh itched apnea aaa 200 138 153 
da dilesitnihirel ocak ditapicules eum widkdilestetainatnind kaieeeig attain asim 214 200 215 
Li epinddsiccdendbhednadatacerenadearsbudewadn nanan 85 54 74 
ADA didd ccicubhinideidicstauibagudbntendeucwenuddikcn 227 219 231 
Puce ididtninOndntdudeuddbobannsudendaagdamawnads 164 134 144 
DE cnsnceddusdamuednccandddddesounnapddkeuthdeasnes A Unni cascinicsancniain mrad Canals 
I nck as dics didi NS eschllben xt cet nce ial Miesitaliaied cae an ie eaten OEE Livdcacancseddanticmnankeamesuee 
ini sonable seid AN dONaS nth chsh tative eae a alia 154 113 109 
esate hil ign nk ek cd ale Dg tik said nbd ah cae 321 285 272 
TI is Sich bE ic adie lt alenaile ct ce aah ihe oadlinoe 2, 150 1, 693 1, 762 


The carrier’s books are not kept on a train by train basis. Accordingly, the 
amount of so-called “head-end” traffic, consisting of mail, express and news- 
papers, by individual trains during the years 1956 and 1957 and the first 10 
months of 1958, is not available, but the total revenue received from such 
traffic was $1,250,949 in 1956 and $1,250,812 in 1957.° The carrier presented 
exhibits showing as hereinbefore explained the operating results by individual 
trains during the months of January and October 1958, and asserts that the 
average for the 2 months multiplied by 12 would be representative for the 
year 1958, since January is a winter month and October a fall month. The 
tables set forth below contain statements of the operating revenues, directly 
‘assignable operating expenses, and net losses for each pair of trains for the 
months shown in the carrier’s exhibits and a computation for the year 1958 on 
the basis suggested. 





61958 figures were not available at the time of the hearing. 
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Item January October Total Estimated 
1958 
Revenues: 
NE ein ccna aman waibie eee $38, 497. 60 $27, 989. 47 $66, 487. 07 $398, 922. 42 
I ite irckecccnetsenansaudiebenpakas J area 26. 20 157. 20 
SNES GanGiUeacah dencdddbabedacnacen 971. 85 782. 75 1, 754. 60 10, 527. 60 
NR 2-2 TO AE ia onl hos la om atlas 31, 560. 99 47, 037. 09 78, 598. 08 471, 588, 48 
ee ee ee ee 8, 261. 79 18, 312. 52 26, 574. 31 159, 445, 86 
POR cctetccec.c ies cekeie eit Aitiinind ta nhoweabe 1, 567. 73 1, 561. 51 3, 129. 24 18, 775. 44 
Tubal LOVING. iis onc ws ctnncee iene 80, 886. 16 95, 683. 34 176, 569. 50 | 1,059, 417. 00 
Expenses: ; - 
Locomotive and car repairs._.......-.-.--- 27, 900. 22 24, 322. 49 52, 222. 71 313, 336, 26 
ad ic cdinnwia nme binkinnes 25, 872. 57 23, 648. 36 49, 520. 93 297, 125. 58 
tt NE A SIRE EI ER AE OT aE 9, 925. 64 10, 593. 54 20, 519. 18 123, 115. 08 
Enginehouse expense___-.-.--------------- 1, 807. 64 1, 836. 16 3, 643. 80 21, 862. 80 
Operation of sleeping cars. -.--.-...---------- 8, 125. 27 6, 351. 36 14, 476. 63 86, 859. 78 
Dining and buffet service_-_..........--.---- 1, 388. 58 1, 560. 71 2, 949, 29 17, 695. 74 
Oe SS See ey 4, 902. 03 5, 440. 45 10, 342. 48 62, 054, 88 
hea AE ah re ee 5, 912. 69 6, 686. 67 12, 599. 36 75, 596. 16 
Joint facility expense, Pennsylvania RR--.- 19, 726. 47 20, 573. 11 40, 299. 58 241, 797. 48 
IIL. cua neqcsasadbaevensenascensic 6, 917. 84 8, 238. 35 15, 156. 19 90, 937. 14 
Dc anisditenscipaeaisnansnimernttel 112, 478. 95 109, 251. 20 221,730.15 | 1,330, 380. 0 
Tepe re ee oh 31,592.79 | 13,567.86 | 45,160.65 | 270, 963.9 
TRAINS 7 AND 8 
Revenues: 
NG TE sn ccnanennebelebnndiodwiaset $87, 027. 25 $82, 786.74 | $169,813.99 | $1, 018, 883. 94 
SG, CEU Lcccuccecccocputlbbecessincess 287. 60 249. 60 537. 20 3, 223. 20 
I <i cnakianénkvabeieusnsahdobens 3, 657. 62 2, 917. 82 6, 575. 44 39, 452. 64 
a en eean eines 17, 903. 20 22, 900. 75 40, 803. 95 244, 823. 70 
NB 5. 8 add onde cntab diab canakinscss 2, 637. 52 2, 964. 89 5, 602. 41 33, 614. 46 
iin GbE ce cnecconsabaltanccecuses és 457. 90 800. 94 1, 258. 84 7, 553. 04 
PEEOD SL cn cannvknebddahsccsenscqes 111, 971. 09 112, 620. 74 224, 591.83 | 1,347, 550. 98 
Expenses: 
Locomotive and car repairs_.....----------- 25, 131. 36 22, 034. 75 47, 166. 11 282, 996. 66 
I a doccntesbesdedssdtssonesasese 26, 263. 00 24, 870. 76 51, 133. 76 306, 802. 56 
ND bert ol Gch euas~ seep mass 10, 143. 42 10, 825. 98 20, 969. 40 125, 816. 40 
Engine house expense-.__...-..-.----------- 1, 847. 29 1, 876. 45 3, 723. 74 22, 342. 44 
Operation of sleeping cars - ----------- 10, 274. 51 10, 392. 76 20, 667. 27 124, 003. 62 
Dining and buffet service... .....--------- 5, 243. 77 4, 977. 11 10, 220. 88 61, 325, 28 
IR Ti bain cdatlel sank cpaths esate ale 6, 969. 34 8, 322. 89 15, 292. 23 91, 753. 38 
I i has awk sales abs 5, 946. 93 6, 679. 73 12, 626. 66 75, 759. 96 
Joint facility expense, Pennsylvania RR..-- 17, 087. 47 24, 765. 84 41, 853. 31 251, 119. 86 
eo TEES SS ey eee 5, 360. 95 6, 266. 70 11, 627. 65 69, 765. 90 
EE ncn cedadenaghoonaenns cies 114, 268. 04 121, 012. 97 235, 281. 01 1, 411, 686. 06 
Sasi sit ecth hak sie boredbins «dbo 2,296.95 | 8,392.23} 10,689.18 | 64, 135.08 
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TRAINS 9 AND 10-12 


Item 





Revenues: 
Pesenger ........ pica cnnittieiedemaladatincacabadl 
SCRE i avaschacacsucas : 
SE GE cimeidtbthanasstadhcasatews 
a eee 
Express 


eGR TOVORUG.. os 5. sess. 


Expenses: 
Locomotive and car repairs_--...---- 
pes OFOWS. 6. eon ceen cca 
Train fuel_. ied 
Engine house expense. -__-------- 
Operation of sleeping cars------ i 
Dining and buffet services. - --- 
Car rentals_----- Zeeieed 
Payroll taxes, ete-_-- 


Treis supplies........-....- 


Total expenses - --.-.--- 


UE lid pctarwddekunedindsesbdenianes ‘ 





Revenues: 
a cs ec etea ltt a aaa 
yt 
Dining car. ---- 
Mail 


SEE POTD i'n oicesincawkceceseulasass 
Expenses: 
Locomotive and car repairs_.......--...--- 
os ites cS lcsaiauad iain aa 
| SEEPS ERS ES reer oe 
Engine house expense .._........--.------ 
Dining and buffet services_- - -- 
Car rentals___ 
Payroll taxes, ete___-_--- ed 
Joint facility expense, Pennsyivania RR.. 
Train supplies........-.-- 
Total expenses 


I an a te aa aa ad 


) 

‘ 8, 898. 57 
21 
1 


TRAINS 23 


ACT OF 1958 |] 


or 
qr 





| 
| January 


, 046. 40 


, 114. 63 | 


, 629. 06 
176, 23 


33, 100. 72 
24, 874. 93 
9, 925. 64 

, 807. 64 


10, 479. 76 
311.41 | 
Dua iad aion a 7, 564. 07 | 
Joint facility expense, Pennsylvania RR--- 


PAR "a 
, 049, (0 


$19, 039. 94 | 


| 624. 80 
é 1, 517. 80 
| 1, 566. 88 


22, 749. 42 


787. 97 


_| 3, 771. 89 | 
912. 22 | 


166. 14 


, 859. 26 


1, 062. 95 
11, 061. 77 


23, 876. 46 


1, 127. 04 | 


44818—59——-11 


$61, 857. 04 | 


. 93 


3, 509. 85 


1, 254. 26 | 





October 


$42, 916. 03 
1, 855 





82, 608. 21 


27, 692. 73 
23, 859. 42 
10, 593. 54 

1, 836. 16 


$18, 113. 71 
666. 65 


ror 





1, 525. 80 | 
2. 


2, 667. 68 


22, 973. 84 | 


4,041. 58 
1,017. 80 

176. 42 
2, 061. 97 


61. 90 | 


1, 268. 22 
11, 376. 60 


1, 931. 62 


24, 905. 46 


3, 342. 41 | 


1, 558. 56 | 


Total 


$104, 773. 07 
3, 901. 40 
13, 722. 37 
50, 467. 10 
5, 216. 82 
249. 38 | 


178, 330. 14 


60, 793. 45 
48, 734. 35 
20, 519. 18 
3, 643. 80 
79. 57 

17, 898. 67 
349. 94 

15, 720. 37 
31, 837.19 | 


20, 355. 22 | 





219, 931. 74 | 


41, 601. 60 


, 153. 65 
1, 291. 45 | 
3, 043. 60 | 
4, 234. 56 


45, 723. 26 


7, 130. 38 | 
7, 813. 47 | 
1, 930. 02 | 
342. 56 | 
3, 921. 23 | 
61. 90 
2, 331. 17 
22, 438. 37 
2. 


2, $12. 82 


48, 781. 92 


3, 058, 66 | 


| 1,069, 980. 84 


Estimated 
1958 





$628, 638. 42 
23, 408. 40 
82, 334. 22 

302, 802. 60 
31, 300. 92 
1, 496. 28 


364, 760. 70 
292, 406. 10 
123, 115. 08 
21, 862. 80 
477. 42 

107, 392. 02 
2, 099. 64 
94, 322. 22 
191, 023. 14 
122, 131. 32 
1, 319, 590. 44 


249, 609. 60 





$222, 921. 90 
7, 748. 7 

18, 261. 60 

25, 407. 36 


, 339. £ 


42, 782. 
46, 880. 82 
11, 580. 12 
2, 055. 36 
23, 527. 38 
371. 40 

13, 987. 02 
, 630. 22 
16, 876. 92 


% 


2, 691. 52 


18, 351. 96 
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Financial statement—Continued 
TRAINS 28 AND 29 





























Item January October Total Estimated 
1958 
Revenues: 

a aa el tebe dele $29, 898. 40 $21, 635. 90 $51, 534. 30 $309, 205. 80 
ic cee ck hananghnowenunnas se 1, 298. 00 931. 20 2, 229. 20 13, 375. 20 
CE a cpckkaneuweetaw Wiksileteitniw mandi 4, 593.70 3, 719. 65 8, 313. 35 49, 880. 10 
ERs ich pak bab kalehatesentucdeohencewte 1, 862. 12 1, 712. 49 3, 574. 61 21, 447. 66 
Ss ddidihe atk tass andcenakguuGesaskeces 43. 96 49. 83 93. 79 562. 74 
PR Ab chlidsncaedkinansnddwkbveecweennekn 136. 85 10. 81 147. 66 885. 96 

NURS oii ckwccncdensesedavneeneds 37, 833. 03 28,059.88 | 65, 892. 91 395, 357. 46 

Expenses: | 

Locomotive and car repairs_.............--.- 7, 753. 77 5, 031. 59 12, 785. 36 76, 712. 16 
es ti etuhebebinesedsne 9, 481. 18 5, 839. 78 15, 320. 96 | 91, 925. 76 
Dane Clas cain shininln sie wemed sie 1, 791. 28 1, 194. 88 2, 986. 16 17, 916. 96 
Engine house expense. .............-.------ 326. 22 207. 10 533. 32 3, 199. 92 
as nnn necebatheswereeegnielenenabigiennes)UShagehEdianholeutings <ceeiiae 
Dining and buffet services--.-.-.......--.--- 4, 998. 71 5, 061. 65 10, 060. 36 60, 362. 16 
i See ecninghnieddamendmone 45. 36 45, 36 272. 16 
EE CR nic cudenscewecceerernescs 2, 490. 92 2, 155. 33 4, 646. 25 27, 877. 50 
Joint facility expense, Pennsylvania RR--- 13, 041. 02 16, 237. 97 29, 278. 99 175, 673. 94 
ER ibn face cccndSacackcdscedescen 2, 622. 39 2, 674. 85 5. 297. 24 31, 783. 44 

ee ID ie iiceiscccnccnnsccedcsonucoss 42, 505. 49 38, 448. 51 80, 954. 00 | 485, 724. 00 

a cibicth biticneinchsasdawenocceieds 4, 672. 46 10, 388. 63 15, 061. 09 90, 366. 54 





The amounts of passenger revenue included in the carrier’s studies were ob- 
tained from a poll of each train showing the number of passengers carried and 
the carrier’s portion of the revenue received. On commutation travel, the 
revenues per ride were arrived at by dividing the monthly commutation fares 
by the possible number of monthly rides. Parlor car revenues were determined 
from a train poll of parlor car tickets collected. Dining car revenues were 
obtained from reports prepared by dining car stewards. Mail revenues were 
those shown on bills submitted to the Post Office Department.’ Express revenues 
were based on estimates made by the Railway Express Agency for the entire 
system distributed among the trains on a car-foot mileage ratio. Revenues from 
the transportation of papers were obtained by distributing the total revenue 
derived therefrom among the various trains on the basis of a study made in 1951 
with adjustments on account of changes in the movement of papers brought to 
the carrier’s attention by the shippers. 

The expenses shown in the carrier’s studies for train-crew wages were those 
actually incurred during the particular periods shown. Rents for passenger- 
train cars were based on current rent schedules for foreign cars used. The 
amounts shown for payroll taxes, vacation allowances, etc., were obtained by 
applying applicable percentages to the labor costs included in the studies. The 
amounts included as joint facility expenses were based on the average cost per 
ear for this item during the first 11 months of 1957. Practically all of the 
other expenses included were on system averages. 

As indicated above, the net losses shown from operating the pairs of trains 
involved during the months of January and October 1958, ranged from $3,059 to 
$45,161, and aggregated $115,571. On this basis, the estimated 1958 losses from 
operating all pairs aggregated $693,427, or an average of $57,786 per month. 

The expenses included in the above tables were those which can be allocated 
directly to the particular trains included in the study. The carrier asserts that 
it incurred other exepnses related solely to its passenger-train service such as, 
among other things, wages of station forces, recurring lap-over items in joint 
facility costs, depreciation charges, and miscellaneous items, including taxes, 
removing snow and ice from passenger station platforms, insurance, etc. It 
estimates that the expenses of this nature total about $186,000 per month. If 
this amount is allocated to the trains included in the carrier’s study on the basis 





7In June 1958, the carrier was awarded an increase in rates for transporting mail, 
retroactive to July 3, 1956. It is not clear in the record whether the amounts shown in 
the carrier’s studies as mail revenues for January 1958, have been adjusted to reflect the 
revenues received on account of the retroactive increase i 


n rates. 
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of train-miles operated, the average loss per month for all trains during the 
year 1958, would amount to about $244,000. Based on all of these data, the 
carrier estimates that it could effect a reduction of about $199,000 per month 
in operating expenses by discontinuing the operation of passenger service, or 
about $2,388,000 per year. While protestants contend that this amount should 
be much smaller, because some of the items included in the estimate may not 
properly be included in out-of-pocket expenses of operating passenger-train 
service, they failed to show that any substantial reduction thereof is warranted. 

General Discussion.—As previously described, the carrier’s passenger-train 
service is operated between New York City and Buffalo and Suspension Bridge. 
The principal cities served other than New York City and their populations as 
shown in the official 1950 census are as follows: In New Jersey, Newark 438,776, 
South Plainfield 8,008, Manville, 8,597, and Flemington 3,058; in Pennsylvania, 
Easton 35,632, Bethlehem 66,340, Allentown 106,756, Lehighton 6,565, Wilkes- 
Barre 76,826, Pittston 15,012, and Sayre 7,735; and in New York, Ithaca 29,527, 
Geneva 17,144, Batavia 17,799, Depew 7,217, Buffalo 580,132, and Niagara Falls 
90,872. 

The carrier interchanges passengers and/or equipment with other railroads at 
the following points: At Suspension Bridge to or from points in Canada; at 
Bethlehem to and from Philadelphia; and at New York to and from points in 
New England or on Long Island. The area traversed by the carrier’s line ranges 
from densely populated and highly industrialized metropolitan areas to resi- 
dential, suburban, and agricultural areas. The counties in Pennsylvania served 
by the carrier contain a total population of over 1,000,000 and these counties 
account for one-fifth of Pennsylvania’s total retail sales, exclusive of Phila- 
delphia and Pittsburgh. The carrier provides passenger service to Cornell Uni- 
versity at Ithaca, one of the largest schools in the State. 

The Secretary of Commerce of Pennsylvania and public officials from New 
Jersey testified that the availability of the carrier’s passenger service has been 
an important factor in the economic development of the area served in those 
States and the continued operation of that service is essential to their welfare. 
A host of witnesses, representing both public and private interests testified as 
to the dependence of the inhabitants along the carrier’s line upon its passenger 
service, their continuing and urgent need for that service, and the absence of 
any adequate substitute means of transportation, whether public or private, as 
a replacement of the carrier’s service should it be discontinued. Businessmen 
from Easton, Allentown, and Bethlehem testified to their needs for the continu- 
ance of passenger and allied services because of the close connections of industry 
in these areas with the New York-Newark metropolitan areas, and commuters 
residing in New Jersey testified of their dependence upon the service for trans- 
portation to and from their jobs. The record is clear that there is a very sub- 
stantial public demand for and use of the passenger trains involved herein. 

Alternate Services.—The record shows that three railroads other than the 
carrier operate passenger trains between New York City and Buffalo. They 
are (1) the New York Central Railroad whose route extends via. Albany, Utica, 
Syracuse, and Rochester, N.Y., (2) the Delaware, Lackawanna and Western 
Railroad, whose route via Scranton, Pa., is roughly parallel to the route of the 
Lehigh Valley, and (3) the Pennsylvania Railroad via Philadelphia and Harris- 
burg, Pa. Also the Central Railroad of New Jersey serves the same general 
territory as the Lehigh Valley east of Scranton. 

The carrier included in the data submitted in support of the proposed discon- 
tinuance of passenger service, detailed statements of alternate services available 
at the principal points on its line. These data show that practically all of the 
towns are served by bus, and in addition airplane service is available at the 
larger points, including New York, Newark, Easton, Bethlehem, Allentown, 
Wilkes-Barre, Pittston, Hazleton, Pa.; Ithaca, and Buffalo. In addition, the 
territory served by the Lehigh Valley is also served by a network of improved 
highways which are generally available for passengers traveling in private auto- 
mobiles. The record shows that the Lehigh Valley has lost traffic to all of these 
competitive services but the operation of private automobiles has accounted for 
the greatest loss. 

The Pennsylvania contract.—As previously described, the carrier operates its 
passenger trains over the tracks of the Pennsylvania between West Newark 
Junction and the Pennsylvania station in New York City, and it also utilizes 
certain facilities and services of the latter company for making up and breaking 
up trains at the Sunnyside Yards on Long Island. The contract under which 
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these services are performed, dated January 10, 1924, and designated to expire 
January 1, 1928, was extended on a year-to-year basis by letter agreement dated 
March 28, 1928.° The payments to the Pennsylvania Railroad under this con- 
tract for the Lehigh Valley’s present operation aggregate about $110,000 per 
month. They break down into 2 classifications, one of which covers reimburse- 
ment to the Pennsylvania for amounts expended by it in behalf of the Lehigh 
Valley such as (a) wages of Pennsylvania’s employees engaged in operating the 
trains from and to the interchange point to and from the Newark station, thence 
to and from the Pennsylvania station, and thence to and from the Sunnyside 
Yards, a distance of about 15 miles each way; (b) rental of electric locomotives 
used in this service; and (c) cost of labor and materials used in repairing, 
switching, heating, and icing the Lehigh Valley’s cars at Sunnyside Yards, 
Charges under this classification amount to about 40 percent of the total. The 
remainder of the charges, or 60 percent of the total, cover Lehigh Valley’s pro- 
portion of joint facility charges for interest on investment, rent, taxes, and 
operating expenses in respect of the Pennsylvania Railroad’s facilities from West 
Newark Junction to Sunnyside Yards. The charges under the latter category 
are based on the proportionate use of the facilities by the various parties with a 
minimum for the Lehigh Valley of $450,000 per annum. 

As previously indicated, the carrier’s payments under the contract with the 
Pennsylvania constitute a very substantial portion of the total cost of operating 
its passenger-train service. Accordingly, it has given consideration to various 
plans for bringing its passengers into the New York metropolitan area without 
using Pennsylvania’s facilities. One alternative considered involved the trans- 
portation of passengers by bus from West Newark Junction via the Newark 
station to the New York City Motor Coach Terminal on West 41st Street. 
Another involved the operation of passenger trains to the carrier’s freight termi- 
nal at Jersey City and thence by ferry to New York. Still another involved the 
transfer of the trains to the Jersey Central Railroad at Bound Brook, N.J., and 
the use of the latter’s ferries to New York City. A fourth alternative involved 
operating the trains only as far as the Newark station and transferring the 
passengers to the Hudson and Manhattan Railroad. After thorough considera- 
tion of each alternative, it was discarded as impractical. 

Studies as to reduced passenger-service.—The carrier also has given considera- 
tion to various plans for eliminating or substantially reducing its passenger 
deficits by reducing its passenger service, but found them not feasible. One 
such plan consisted of the operation of one train in the morning from Lehighton 
to New York and return in the evening. This would provide service to com- 
muters but would involve the loss of all mail and express revenues. The carrier 
estimated that such operation would be conducted at an out-of-pocket loss of 
about $600,000 per annum. 

Another plan consisted of the operation of an overnight train in each direction 
between New York and Buffalo 7 days per week and a daytime train in each 
direction between Lehighton and New York 5 days per week. This would provide 
excellent commuter service and also retain a substantial portion of the mail and 
express revenues. The carrier estimated, however, that such operation would 
lose out-of-pocket almost $1,400,000 per year. 

A third plan consisted of the operation of an overnight train in each direction 
between New York and Buffalo on a different schedule than that involved in the 
plan previously described, which would take care of commuter traffic but not 
mail and express. The estimated operating loss under this plan would be 
about $2 million annually. This loss probably would be reduced somewhat if 
the schedule were adjusted to handle some mail and express traffic. 

Contentions of protestants.—The regulatory commissions of New Jersey and 
Pennsylvania contend that the continuance of the Lehigh Valley’s passenger 
service is required by the public convenience and necessity. The Pennsylvania 
commission concedes that the service is being conducted at a substantial out-of- 
pocket loss and therefore discontinuance of operation of some of the trains 
might be warranted, but it asserts that continuing the operation of trains 7 and 
8 between Buffalo and New York and trains 23 and 24 between Lehighton and 
New York would not be an undue burden on interstate commerce, and should be 
required. The New Jersey Commission takes the position that the carrier’s rel- 
atively poor financial condition is a temporary matter resulting from the sharp 


®On December 12, 1958, the carrier served notice on the Pennsylvania of the cancellation 
of the contract on December 12, 1959. 
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decrease in its freight revenues during the recession period of the last 2 years, 
and, with the return of normal conditions, it will be able to satisfactorily absorb 
its passenger losses out of increased freight revenues. 

Protestants, S. M. Wolfe, Jr., and the Greater Wilkes-Barre Chamber of 
Commerce urge us to find that the present and future public convenience and 
necessity do not permit discontinuance of passenger-train service on the Lehigh 
Valley and the continued operation of such service will not constitute an unjust 
and undue burden on interstate or foreign commerce. Their contentions appear 
to be based on the premise that the carrier has by rendering bad service, discour- 
aged passenger traffic in order to strengthen its case for the discontinuance of 
all such service and it should not be permitted to take advantage of its own 
misconduct. While the record shows that the carrier’s equipment is relatively 
old and somewhat dilapidated and that numerous passengers have at various 
times found the service unsatisfactory, there is no showing that the Lehigh 
Valley has at any time deliberately discouraged the use of its service. On the 
other hand, it appears that the declining trend of its passenger revenues is the 
reason for its failure to provide more up-to-date equipment. 

In addition to the motion to dismiss the proceeding discussed above, the 
Lehigh Valley Passengers and Shippers Association takes the position that the 
substantial use of and need for the carrier’s service shows beyond question that 
it is required by the public convenience and necessity and the continuance thereof 
would not be an undue burden on interstate or foreign commerce. It contends 
that the carrier is in good financial condition although somewhat short of cash, 
and it asserts that the carrier has deliberately weakened its cash position by 
reacquiring its debt obligations at a discount.’ In addition, it substantially 
discounts the carrier’s statement of losses from passenger-train operations and 
questions the adequacy of other available services to move the traffic if the 
earrier should be permitted to discontinue operation of its trains. 

The Railway Labor Executives’ Association takes the position that the public 
convenience and necessity require the continued operation of the trains in- 
volved, not only because there is substantial public need for and use of the 
service but also because a large number of railway employees * would be 
adversely affected by the discontinuance of service. It also contends that in 
the event we should allow the carrier to discontinue service, we should impose 
conditions for the protection of railway labor. In Great Northern Railway 
Company—Discontinuance of Service—Williston, N. Dak.-Watford City, N. 
Dak.-Richey, Mont., ——— L.C.C. — decided February 6, 1959, the Com- 
mission held that it is not empowered by the provisions of Section 18a(1) to 
impose conditions in proceedings thereunder for the protection of employees 
who may be adversely affected by a discontinuance of service. 

Discussion and conclusions.—As previously stated, the carrier, proceeding 
under Section 138a(1) of the act, proposes herein to discontinue operation of its 
mainline passenger trains That section provides that, upon the filing of due 
notice of the proposal, such discontinuance of operation or service may be 
made effective in due course unless we find in our investigation of the pro- 
posal that continuance of operation of the trains involved, either in whole or 
in part, is required by public convenience and necessity and will not unduly 
burden interstate or foreign commerce. Upon making such findings we may by 
order require the continuance (or restoration) of operation or service of the 
trains involved in whole or in part for a period not to exceed one year from 
the date of our order. 

It appears from the record herein that in recent years there has been a 
substantial decrease in the number of passengers riding the carrier’s trains 
but even so there is still a relatively large public use of and substantial need 
for this service. It is also clear that the carrier’s passenger operations have 
been conducted at substantial out-of-pocket losses for a number of years, and 
while we do not hold that overall profits justify passenger operations at con- 
tinuing losses, the present situation has been aggravated by the fact that its 
operations as a whole have not been profitable since 1956. In the years 1957 
and 1958, the carrier’s net losses after fixed and contingent charges amounted 
to $1,188,379, and $4,398,608 respectively, and as a result thereof, there has been 








®*The record shows that the Lehigh Valley has reacquired $81,268,000 principal amount 
of its securities since 1946. 


The carrier estimates that upon discontinuance of passenger service, 387 employees 
would be transferred, furloughed, or retired, and 335 jobs would be abolished. 
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a substantial deterioration in its financial condition. Its working capital has 
declined from $10,766,078 at the end of 1956 to $4,014,165 at the end of 1958 
and the latter amount includes materials and supplies of $3,597,661, but excludes 
debt of $3,203,511 due within one year. The deterioration in its cash position 
has been even more serious, this item having dropped from $7.2 million at the 
end of 1956 to $1.9 million at the end of 1958, and the record shows a further 
decline of about $400,000 in January 1959 

Due to the limited amount of available cash, the carrier has been forced to 
postpone the payment of bills. Obviously, a railroad cannot continue operations 
at a loss indefinitely, and when as here, such losses are substantial, they are 
bound to adversely affect interstate and foreign commerce. If continued long 
enough, they would result eventually in the carrier’s becoming insolvent, 

The Lehigh Valley’s picture, however, is not all dark. It is not faced with 
any long-term debt maturities in the near future. Its operations were relatively 
profitable prior to the 1957 recession. Now business conditions in the country 
as a whole are moving on an upward trend and the forecasts for the immediate 
future appear much brighter. No doubt this general improvement in business 
is and will be reflected in the carriers’ operations and financial condition. Since 
March 1959, the carrier’s carloadings have been about 10 percent above those of 
the corresponding period of 1958, and there has also been an increase in the total 
traffic handled. Considering the whole record, it does not appear that the 
abandonment at this time of all of the carrier’s passenger-train service is 
warranted. 

As previously noted, the carrier operates two pair of overnight trains between 
New York and Buffalo each day. Trains 7 and 11 are scheduled to leave New 
York at 8:10 p.m. and 11:50 p.m., respectively, and their respective opposites, 
trains 8 and 4, are scheduled to leave Buffalo at 11:30 p.m. and 8:50 p.m.,, 
respectively. All of these trains handle passengers, mail, and express, but 
trains 7 and 8 produce the most passenger revenue and trains 4 and 11 produce 
the most revenue from the handling of mail and express. As shown in the table 
above, the carrier has computed the January and October, 1958, direct losses 
from the operation of these trains as $10,689 for trains 7 and 8, and $45,161 for 
trains 4 and 11.. The carrier estimated that operation of one overnight train 
in each direction between New York and Buffalo scheduled for handling mail 
and express, and the operation of one daytime train in each direction between 
New York and Lehighton scheduled for the commuter traffic, would result in 
an out-of-pocket loss of about $1,367,328 per year. However, the passenger 
revenues estimated for the overnight trains amounted to only $30,000 per month 
as compared to an average passenger revenue of about $118,000 per month pro- 
duced by trains 4, 7, 8, and 11 during January and October, 1958. 

The carrier presented no specific study for the record of the results to be 
expected from the consolidation of trains 7 and 11 and trains 4 and 8 into 
one pair. It appears reasonable, to expect that upon the elimination of one 
pair of trains the revenues produced by the other pair would be increased con- 
siderably without a corresponding increase in operating expenses. While some 
traffic handled on the trains would be lost, this would be more than offset by the 
decrease in operating expenses. 

Similarly, the carrier operates two pairs of daytime trains between New York 
and Lehighton, train 24 is scheduled to leave Lehighton daily except § Saturdays, 
Sundays, and holidays at 7:10 a.m. and its opposite, train 23, is scheduled to 
leave New York on the same days at 4:10 p.m. Train 28 is scheduled to leave 
Lehighton at 9:33 a.m. daily except Sunday, and its opposite train 29 is scheduled 
to leave New York at 5:31 p.m™ These trains handle both passengers and mail 
and as shown in the above table, the 2 months’ direct net loss for trains 23 and 
24 was only $3,059, and for trains 29-89 and 28, $15,061. It appears to be rea- 
sonable to anticipate that upon a consolidation of these trains into one pair, 
most of the revenue would be retained and total operating expenses would be 
decreased considerably. 

As previously stated, there appears to be a substantial public use of and 
need for the continued operation of all the trains involved in this proceeding. 
We are unable to find, however, that the continued operation of all such trains 
would not unduly burden interstate or foreign commerce. In our opinion, the 
continuance of operation of one pair of trains between New York and Buffalo 
and one pair between New York and Lehighton would not be unduly burdensome 





11 On holidays the scheduled departure of this train is 6:20 p.m. 
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on the carrier and on interstate or foreign commerce. We believe that at least 
a one year’s trial of such an operation should be made, but the carrier should 
be afforded every opportunity to adjust train schedules to achieve maximum 
results. 

Contentions, arguments, and requested findings not specifically discussed herein 
have been given consideration and found without material significance or not 
justified. 

FINDINGS 


We find that operation of trains Nos. 7 and 8 between New York, N.Y., and Bufa- 
lo-Suspension Bridge, N.Y., and trains Nos. 29-89 and 28 between New York, N.Y., 
and Lehighton, Pa., is required by the public convenience and necessity and will 
not unduly burden interstate or foreign commerce. While losses from trains 23 
and 24 are less than from 29-39 and 28, the latter are designated for retention be- 
cause their combined operation is 6 days a week whereas trains 23 and 24 are 
operated only 5 days a week. We contemplate that in the consolidation of trains 
suggested, the trains will be operated at the time which will most nearly meet 
the maximum traffic demand. 

We further find that the continued operation of the other trains involved 
herein, would constitute an undue burden on interstate and foreign commerce 
and the investigation with respect thereto should be discontinued. 

An appropriate order will be entered (1) overruling the motion to dismiss the 
proceeding; (2) requiring the continuance of operation of trains 7, 8, 28, and 29— 
39 between points as specified above, for a period of one year from the date 
hereof ; and (3) discontinuing the investigation. 

COMMISSIONER WALRATH, dissenting in part: 

I agree except as to the form of ultimate finding used in connection with the 
trains to be discontinued. See Great Northern, supra. 


ORDER 


At a Session of the INTERSTATE COMMERCE COMMISSION, Division 4, held 
at its office in Washington, D.C., on the 1st day of May, A.D. 1959. 


FINANCE DOCKET NO. 20443 


LEHIGH VALLEY RAILROAD COMPANY—DISCONTINUANCE OF SERVICE—ALL 
PASSENGER OPERATIONS 


Investigation of the matters and things involved in this proceeding having been 
made, a hearing having been held, and said division, on the date hereof, having 
made and filed a report containing its findings of fact and conclusions thereon, 
which report is hereby referred to and made a part hereof: 

It is ordered, That the motion of certain protestants to dismiss the proceeding 
and vacate the discontinuance notice, be and it is hereby, overruled. 

It is further ordered, That the Lehigh Valley Railroad Company be, and it is 
hereby, required to continue operation of train No. 7 from New York, N.Y., to 
Buffalo and Suspension Bridge, N.Y.; train No. 8 from Buffalo and Suspension 
Bridge to New York; train No. 29-39 from New York to Lehighton, Pa., and train 
No. 28 from Lehighton to New York, for a period not less than one year from the 
date hereof. 

It is further ordered, That this investigation be, and it is hereby, discontinued, 
effective 35 days from the date of service of this order. 

By the Commission, division 4. 

[SEAL] HAroLtp D. McCoy, Secretary. 


Mr. Letcury. In summary of this first objectionable aspect of sec- 
tion 13a(1) I must emphasize my firm conviction that this highly 
unusual and unwise delegation of authority to determine the extent 
of passenger operations must be removed from the railroads. 

2. The removal from the railroads of the necessity of justifying 
specific passenger train discontinuance. 

Our second major objection to the present law is one which should 


need no argument to support its validity since it is directed to.those 
provisions of section 13a(1) which constitute a serious and detrimen- 
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tal departure from basic norms of justice. Under the provisions of 
section 13a(1) a railroad need not justify its decision to eliminate 
passenger train service. On the contrary, the public is required to 
demonstrate with data that can be supplied only by the railroads that 
a particular train is needed and that its continued operation will not 
be an undue financial burden on the railroad. 

The Interstate Commerce Commission in its recent report on the 
railroad passenger problem alludes but briefly to the subject of the 
discontinuance of unprofitable trains because, it says, the enactment of 
section 13a makes clear the scope of the functions of the Commission 
under its provisions and it is not called upon to establish principles to 
be followed in passing upon discontinuances of service since those 
principles were established by the enactment of section 13a. In its 
reports to this committee, however, on S. 1331 and S. 1450, the bills 
which contemplate the amendment of section 13a, the Commission is 
emphatic in stating its conviction that this so-called burden of proof 
should be removed from the public and placed upon the railroads. 

I believe it is significant that the Commission, in its report to this 
committee on S. 1331, stated that subject to certain changes it had no 
objection to its enactment but regarding that provision of S. 1331 
which places the burden of proving the justification for a discon- 
tinuance upon the carrier stated unequivocally : 

“We favor this change.” The provisions of S. 1450 which I will 
discuss in more detail in a moment, do not provide for the shift of this 
burden to the railroads but the Commission in reporting to this com- 
mittee on that bill stated that if section 13a(1) were amended it should 
be amended so as to “make it definite that the burden of proof in 
these cases would be on the carrier, which we believe is where it should 
be.” This recommendation by the Interstate Commerce Commission 
should not be ignored. 

It is clear beyond argument that the present law in this regard 
must be described desatet as unjust to the public. An illustration 
of the type of injustice which this statute fosters may indicate a 
bit more vividly the validity of the position of the Commission in its 
letter of May 8 and the basis of the alarm with which railway labor 
views its continued existence. 

Let us suppose that a railroad carrier decides to discontinue a 
particular passenger train operation, posts a notice of that desire 
at the various stations to be affected by the discontinuance and files a 
copy of that notice with the Interstate Commerce Commission. 

Although section 13a(1) does not so provide, the Commission has 
required railroads desiring to utilize the provisions of that statute to 
furnish to it certain data regarding the passenger train involved. 

Let us suppose further that the Fo ccintaain decides to exercise the 
unappealable discretion granted it by the statute and sets the matter 
down for hearing during which it is demonstrated by cross-examina- 
tion of railroad witnesses that their conclusions regarding the num- 
ber of passengers riding the particular train, the revenue of the train, 
and the cost to the carrier of its operation are completely erroneous. 

Let us further assume that the Commission finds that the methods 
utilized by the carrier are unreliable and that the figures supplied 
are without value. One might reasonably expect immediate denial of 
the proposed discontinuance—but not under this statute. Here the 
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Commission has no choice but to permit the discontinuance unless 
it can take the unreliable evidence presented by the railroad and in 
some way conclude from that evidence that the operation of the train 
is required by the public convenience and necessity and in addition 
thereto that its continued operation would not constitute an undue 
burden on the railroad or on interstate commerce. 

This shocking result was recognized by the Great Northern Rail- 
road Co. at the first hearing held under the provisions of this statute. 

In the Commission’s decision in that case it clearly sets forth the 
position of that railroad on the issue of the burden which the public 
must bear. In that proceeding the carrier took the position that it had 
complied with the requirements of section 13a(1) by filing a notice 
and had complied with the rules of the Commission by presenting 
certain data to it. Once that requirement and the Commission rules 
had been observed it need proceed no further. 

In its decision the Commission paraphrased the Great Northern’s 
position as follows: 

The burden is upon the protestants to prove that the service in question 
should be continued, and that without substantial evidence to that effect, we— 
that is, the Commission—are without statutory power to interfere with the 
proposed discontinuance of the train. 

The Commission did not find it necessary to rule on that particular 
question in the Great Northern case. However, in view of the com- 
ments it has made on S. 1331 and S. 1450 which I have just referred 
to, it is clear that the Commission agrees with this interpretation of 
the present law. 

During the testimony on section 13a(1) presented to this committee 
by the Commission on May 21, 1959, Commissioner Arpaia mentioned 
the difficulty under which the public labors in opposing passenger 
train abandonments under this statute. 

Senator Scnorrre.. If you would not mind an interruption there 
I would like to ask you this question: As you state there on the first 
part of your page 17, is it your understanding that the Commission 
in going into this matter, are they bound to take the railroad’s con- 
tention at face value as accurate ? 

Hasn’t the Commission through its sources the ability to question 
the accuracy, the validity, the good faith of the figures and the 
propositions submitted ? | 

Mr. Letcury. The Commission apparently does not believe that it 
has cause in the Southern Pacific case, for example, there have been 
two cases out there and in the year 1958 they show that the out-of- 
pocket loss on the Shasta Daylight according to the carrier figures 
was $1,712,000 for the year 1958. 

That is shown in the Commission’s report on that particular case. 

In another case that is before the Commission, the railroad shows 
the losses for the year 1958 on those same two trains in an exhibit sub- 
mitted by the railroad at $835,000. That is supposed to be the same 
items—out-of-pocket loss. Yet the Commission has not made any 

_ effort apparently to verify or see which is correct so it is quite apparent 
they do not feel they have that authority. 
er Scnorpret. Don’t you feel that they should check those 
res 
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Mr. Leicury. I feel they definitely should and I feel they should 
be told that is their duty. 

In view of the method they are using in connection with this law, 
it definitely is necessary that something be done. Those are just a 
few of the instances. 

Now, for example, you take one train discontinuance where the 
carrier shows the out-of-pocket expense of operating the train. One 
carrier would show that operating a train approximately the same 
distance. The same kind of a train, approximately, would be $2 
million. Another railroad shows the expense of operating a similar 
train, $4 million. But there is nothing in the record to indicate that 
the ICC has even requested the accuracy of any of those figures. 

They, apparently want to accept the railroad’s figures and let it 
go at that. Although they do point out that certain other individuals 
have challenged the figures. 

Mr. Barron. Have you appeared to point out such inconsistencies? 

Mr. Leicury. Yes, but one of the difficulties under this proceeding 
is this, that in cases under (A)(1) there is no report by the ex- 
aminer—proposed report by the examiner. In other cases before the 
ICC there is a report by the examiner. You have an opportunity 
to file exceptions and get all of those discrepancies before the full 
Commission. 

If we had that opportunity, I would say that we could correct some 
of these situations and that is what we believe that we will have under 
1331(a) as it has been suggested here. 

Another thing that is difficult for us to understand is the fact that 
in these train discontinuances that they have approved, the average 
daily passenger—number of passengers using those trains in many of 
the instances have exceed 100 a day in each direction. Yet they have 
ruled in those cases that public convenience and necessity does not 
require that service. 

A passenger train carrying 100 passengers in each direction a day 
out in the ‘Middle West, or most sections of the country certainly 
are performing a service for those communities. 

They are a public need and necessity. And if the figures were 
computed on a reasonable basis the loss would be either small or the 
loss would disappear entirely. But it is not being done in that way. 

Another thing that is being done: They will discontinue a carload 
of mail that is Sale handled on that train and sometimes delay the 
delivery of that mail from 6 hours to 18 hours so that the revenue will 
not show on that particular train. In that way they are able to build 
up a deficit. That has happened time after time. They will take 
carload express off the train and it may mean instead of getting to 
the city in the morning it will get their in the afternoon and will not 
be available. 

That is one of the reasons railroads are losing business and the 
express company is losing business. They ought to take a realistic 
view of this situation. 

If the passenger train is not being used by the public and is not 
being needed, of course we agree it should be discontinued, but too 
many of these trains that are actually being used by the public and 
are needed by the public are being discontinued under this law and 
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that is a situation we feel that we can correct if this amendment to 
the act is passed. : 

During the testimony on section 13a(1) presented to this committee 
by the Commission on May 21, 1959, Commissioner Arpaia mentioned 
the difficulty under which the public labors in opposing passenger 
train abandonments under this statute. As I recall the testimony, 
the discussion of the objectionable features of section 13a did not 
proceed beyond consideration of the unreasonable time limitations 
present in paragraph (1) and Commissioner Arpaia’s remarks were 
made in connection with that aspect of this law. The remarks, how- 
ever, point up the difficulty the public must overcome in presenting 
an effective case in any abandonment proceeding whether it be the 
abandonment of a line of railroad or a train. The inherent difficulty 
is made insuperable when compounded by the addition of a require- 
ment that the public justify the continued operation of these trains 
with evidence supplied by their opposition—the railroads. 

This severe and unjust requirement indeed confirms the opinion of 
the U.S. district court in the Weehawken Ferry case that section 
13a(1) “invites” the railroads to eliminate their passenger operations. 


3. Inconsistency between paragraphs 1 and 2 of section 13a 


Section 18a is itself inconsistent as to the vital requirement of the 
justification of train abandonment. Although paragraph (1), deal- 
ing with the elimination of interstate trains, does not require the 
railroads to justify a specific train discontinuance, paragraph (2) 
on the other hand, does impose that requirement on a railroad de- 
siring to discontinue the operation of an intrastate train. Certainly 
the discontinuance of an interstate train has a more immediate and 
telling effect on interstate commerce than the discontinuance of the 
intrastate train. The burden of justifying the abandonment of an 
interstate train should be no less than that required for the abandon- 
ment of an intrastate train. 


4. The novelty of the substantive provisions of section 13a(1) 

A further difficulty which has arisen from the enactment of sec- 
tion 13a results from the novelty of its substantive provisions. 

I mentioned a few moments ago the apparent wont on the ques- 
tion of the imposition of “conditions” or “requirements” under sec- 
tion 13a(1) resulting from the issuance by the Commission of a sec- 
ond order in the Lehigh Valley Train Discontinuance case. Addi- 
tional confusion exists because of the requirement in section 13a that 
the Commission must not only base its findings on— 
public convenience and necessity, but in addition thereto must make a separate 
finding with respect to “undue burden on interstate commerce.” 

For many years the Commission has administered the provisions 
of section 1(18) of the Interstate Commerce Act which empower the 
Commission to authorize the abandonment of lines of railroad if 
such abandonment is permitted by the public convenience and neces- 
sity. 

n order to secure such authority from the Commission a railroad 
must file an application with the Commission requesting permission 
to effect the desired abandonment. 
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If public protests to the granting of such authority are received 
by the Commimssion it will set the matter down for hearing at which 
the railroad must prove to the satisfaction of the Commission that 
the public convenience and necessity permits the proposed abandon- 
ment. 

In administering this law, the Commission has always considered 
public convenience and necessity to include undue burden on inter- 
state commerce. In the first decision rendered by the Commission 
it had apparently decided to base its decisions in section 13a(1) cases 
on the same grounds which it had used as a basis for its decisions 
in section 1(18) cases. 

In the Great Northern case the Commission said— 
in making our determination, we realize that the burden imposed upon the 
carrier and ultimately on interstate commerce must be considered in direct 
relation to the need for the service to be discontinued and that a substantial 
need for the line might under some circumstances warrant continuation of the 
service at a loss. 

However, in the recent Lehigh Valley case the Commission has ap- 
parently reached the conclusion that the issues of public convenience 
and necessity and undue burden must be considered separately and 
independent findings made on each since it held that while the public 
need required the continued operation of all the trains involved. it, 
was unable to find from the financial evidence submitted by the rail- 
road that the continued operation of all such trains would not consti- 
tute an undue burden on interstate or foreign commerce. The Com- 
mission then permitted 6 of the needed 10 trains to be eliminated. 

In view of the Commission’s experience of many years under sec- 
tion 1(18) it seems to have been very unwise to have injected into the 
Interstate Commerce Act language such as is found in section 13a 
which has led to confusion in the administration of that provision 
of law. 

This confusion is also traceable to the improper location in the 
act of the subject of train abandonments. There would seem to be no 
valid reason for locating this subject in section 13 of the act and as 
I shall point out in a moment, many valid reasons for placing it in 
that section of the Interstate Commerce Act presently dealing with 
abandonments of railroad operations. 

Insofar as permissible under the provisions of section 13a(1), the 
Commission has treated and continues to treat all train abandonments 
under that section as if they arose under section 1(18). 

For example, while formal complaints appear to be required by 
the statute they are not required by the Commission—letters of protest 
to the proposed discontinuance similar to those filed in section 1(18) 
proceedings are accepted as sufficient for the purpose of entitling a 
party to participate in a section 13a(1) proceeding. 


5. Failure to clearly provide authority to impose conditions required 
by the public interest 

We have contended and still contend that section 13a does not 
deprive the Commission of the power to impose conditions for the 
protection of the public interest in train discontinuances arising under 
section 13a. 

We were certain that the Commission at least had the authority 
to disapprove a particular train discontinuance presented to it and 
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because of that authority, had the lesser power to condition approval 
of such a discontinuance. We based our certainty in this regard 
on a rule long ago established by the U.S. Supreme Court that the 
power to disapprove contains the lesser power to approve upon a 
condition and upon the further ruling of the U.S. Supreme Court that 
the employees of the railroads constitute an element of the public con- 
venience and necessity and as such are entitled to the benefit of pro- 
tective conditions traditionally imposed by the Commission. 

In the Commission’s first decision on this point, involving the Great 
Northern Railway Co., it held that it could not impose conditions 
in the public interest in cases arising under section 13a(1) because, 
under that section it had “no discretion to ‘approve’ or ‘disapprove’ 
a proposed discontinuance.” 

While this issue arose over the question of imposing conditions for 
the protection of employees affected by the discontinuance—a subject 
I shall discuss in detail in a moment—the Commission’s holding applies 
to any conditions which may be required to protect the public interest. 

In the recent Lehigh Valley case the Commission held in effect 
that it could not condition its approval of the discontinuance of several 
trains on the railroad’s agreement to run the remaining trains at the 
times required by the patrons’ needs. This means, of course, that if 
the railroad does not alter its schedules to meet the public need, its 
trains will not be patronized and a year from now the railroad will 
be able to again post notices under section 13a(1) and remove its 
remaining trains because no one will be riding them. 

Such a situation should not be allowed to continue. The Commis- 
sion must be given explicit authority to condition the discontinuance 
of any passenger train upon the acceptance by the railroad concerned 
of terms required in the interest of the public. 


6. Unreasonable time limitations 


A final objection to section 13a(1) les in its imposition upon the 
Interstate Commerce Commission and the public of arbitrary, severe, 
and unreasonable time limitations. The existence of such time re- 
strictions upon the Commission to use are incredible since there was 
no evidence presented to the Congress indicating that the Commission 
had ever delayed acting on abandonment applications submitted to 
it under section 1(18). 

On the contrary, I believe that this committee would be convinced 
that no time limitations should be placed upon the Commission in 
train-abandonment cases if it would examine the Commission’s record 
regarding the dispatch with which they decide cases arising under 
section 1(18). 

As a matter of fact, we feel that at times the Commission is a bit 
too hasty in this regard. Concern has been expressed over the neces- 
sity of securing a method for handling minor cases quickly while 
permitting sufficient time for the handling of major cases. The rec- 
ord of the Commission in line-abandonment cases under section 1(18) 
demonstrates that this concern can be resolved by elimination of all 
time restrictions. 

The time limitations impressed upon the Commission and the public 
by section 13a(1) not only add to the burdens under which the public 
already suffers but delays Commission action in proceedings arising 
under other provisions of the Interstate Commerce Act. It is inter- 
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esting to note in this connection that while almost half of the 13a (1) 
notices have been finally acted upon by the Commission, in only one 
case under section 13(a)(2) has any action been taken by the 
Commission. 

On June 11, 1959, an examiner’s proposed report was issued in 
finance docket 20421 approving a petition filed by the Northern Pacific 
under section 13a(2). 

As I have just mentioned, the time restrictions present in section 
13a(1) compound the substantive injustices inherent in that statute 
but the removal of these time limitations would not remove the basic 
injustices. Removal of these time limitations without further modi- 
fication would merely delay the inevitable discontinuance of passenger 
train service by 2 or 3 months in any particular case regardless of 
the public’s continued need for such service. 

The removal of such restrictions, however, are essential to proper 
consideration of interstate passenger train abandonment cases. 

Section 13a(2) relating to intrastate train abandonments would 
remain virtually unchanged by S. 1331. 

In summary I must say that section 13a(1) is obviously a pro- 
vision of law which experience has shown does not protect the public 
interest. It permits the public to really travel only at the sufferance 
of the railroads, to take what the railroads are willing to give in the 
way of service, and to be abandoned by the railroads if they balk 
at such treatment. 

The Interstate Commerce Commission is rendered impotent to reg- 
ulate properly a vital national public utility. The public is con- 
fronted with a procedural and substantive “stacked deck” against 
which it has not chance to prevail. 

The continued existence of this statute cannot but result in the 
elimination of needed passenger train operations. But even if such 
a result occurs only partially a substantial segment of its skilled man- 
power will be lost Rater to the railroad industry. So vital a na- 
tional industry cannot afford to be deprived of trained and com- 
petent personnel. 

The Congress stated when it enacted the Transportation Act of 
1958 that one of its purposes was to preserve and develop a national 
transportation system adequate to meet the needs of the national 
defense. 

If this statute remains the law and this Nation is plunged into war, 
there will be no operable fleet of passenger equipment ready to meet 
the needs of the national defense. The Defense Department now 
owns and stores a relatively small number of cars for use in the event 
of an emergency. But unless such cars are actively in use or in stand- 
by service, there will be no time to recondition and disperse them to 
meet the needs of the country. Neither will there be sufficient man- 
power to operate such a fleet. In addition, the number of passenger 
cars maintained by the railroads will be drastically reduced in a very 
short time unless section 13a is amended. 

The Interstate Commerce Commission has listed nine recommenda- 
tions for the consideration of the Congress as suggested means of 
alleviating the present passenger problem. These nine recom- 
mendations will never have the opportunity to cure the ills of the 
passenger train business if section 13a remains in effect for by the time 
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such recommendations could be affected the illness will have dissap- 
peared by reason of the death of the patient. 

In the light of experience under section 13a we must agree with 
Judge Gerald McLaughlin of the U.S. Court of Appeals for the Third 
Circuit who, in dissenting from the majority opinion in the Wee- 
hawken Ferry case, characterized section 13a as “this strange, dismay- 
ing law” concerning which “one thing is certain, namely, that the 
cable was ignored in its formulation.” 

There are two provisions in the Interstate Commerce Act which are 
in substance comparable to section 13a. These provisions are section 
1(18) which I have mentioned before as empowering the Commission 
to authorize abandonments of lines of railroad and section 5(2) which 
empowers the Commission to authorize the merger or consolidation 
of railroad facilities. ‘These provisions were enacted to provide a 
means of protecting the interests of the public as well as the railroads 
in those instances in which the railroads desired to eliminate by merger 
or abandonment certain operations. ‘To my knowledge there have 
never been a complaint registered from any source regarding these 
provisions or their administration by the Commission. 


S. 1331 AND S. 1450 


The events which occurred subsequent to the enactment of section 
13a last August make imperative the immediate modification of its 
substantive and procedural provisions. Of the two bills under con- 
sideration here, S. 1331 corrects the inequities of section 13a while 
S. 1450 does not. S. 1450 is identical to the present law except for 
two or three sentences which remove the 4-month time restriction 
imposed upon the Commission and the public and which require that 
hearings be held in every interstate train discontinuance case. 

This committee has already received the Commission’s analysis of 
S. 1450 in the letter of May 8, 1959, to Chairman Magnuson from 
Chairman Tuggle and our association is in general agreement with 
that analysis. 

The basic flaw in this bill is that it removes only a procedural 
burden but leaves untouched the substantive injustices present in 
section 13a(1). As I have already said, the removal of the time 
limitations merely delays for a very short time the inevitable abandon- 
ment of passenger service without regard to the public’s need for such 
service. This bill does nothing to require the railroads to justify the 
discontinuance of any passenger train operation. In other words, 
it does not shift the so-called burden of proof from the public to the 
railroads where it so obviously belongs. 

Because 8. 1450 does not correct the manifest inequities in the 

resent law, I must state our association’s unalterable opposition to 
its consideration as an effective remedy to the problems created by 
section 13a. 

I wish to state on the other hand, without equal emphasis, the whole- 
hearted support which we are convinced should be given to S. 1331. 
This bill, if enacted into law, will remove from the railroad corpora- 
tions the unilateral authority to determine the extent to which they 
shall serve the public. 

It places the subject of train abandonments in its proper place in 
the Interstate Commerce Act. It is logical that train abandonment 
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should follow line abandonment authority in the Interstate Commerce 
Act. 

The similarity between abandonments of lines of railroads and 
trains exists not only in the effects of such abandonments on all par- 
ties interested in them, but the placement of this authority in section 
1 of the act and following paragraph (18) of that section, would 
permit the Commission to “utilize its many years of experience and 
innumerable precedents in line abandonments cases to determine the 
issue of public convenience and necessity in particular train abandon- 

ment proceedings. These precedents are not now available to the 
Commission. 

As I have mentioned before, placement of the subject of train 
abandonments in section 13 created confusion in the administration 
of section 13a, particularly with regard to resolving the issues of pub- 
lic convenience and necessity and undue burden. 

If enacted into law S. 1331 would permit the Commission to impose 
conditions which it feels are required to protect the public interest 
and eliminate the apparent confusion which exists by virtue of the ac- 
tion taken in the Lehigh Valley proceeding. 

From the point of view of railway labor the placement of train 
abandonment authority in section 1 following paragraph 18 is de- 
sirable as it would also permit the ICC to require the railroads to 
protect to some extent the employees who are adversely affected by 
train discontinuances in accordance with the policy followed by Con- 
gress in its enactment of subparagraph (f) to sec tion 5(2). 

The imposition of such conditions in train abandonment cases 
would follow the consistent and traditional practice of the Interstate 
Commerce Commission in all cases arising under section 1(18) where 
there is evidence that an employee will be adversely affected by such 
discontinuance. 

The Interstate Commerce Commission has imposed employee pro- 
tective conditions in line abandonment cases since 1943. The imposi- 
tion of such conditions has in no way deterred the railroads’ utiliza- 
tion of section 1(18). As a matter of fact, the number of line aban- 
donment proceedings has increased steadily through the years. The 
railroads themselves readily agree in many abandonment cases to the 
imposition of such conditions ‘by the Commission and frequently ex- 
press such agreement in their original application to the Commission. 

The obvious purpose of Congress and the Commission in requiring 
protection of employees—a policy which has received approval of the 
U.S. Supreme Court—is to permit the employees of the railroads to 
share to some extent at least in the savings accruing to the railroads 
and to maintain a stable work force in this vital industry. 

This direct linking by Congress and our highest judicial tribunal 
of the economic welfare of railroad employees with public conven- 
lence and necessity is based in part upon a recognition that railroad 
employment is a basic factor in the economic stability of many com- 
munities. 

I know of no instance in which a serious, considered objection has 
been offered by any railroad or railroad official to the reasonableness 
of the protective conditions imposed by the Commission in line aban- 
donment and merger cases. 











AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 171 


There is, of course, a very good reason for this lack of complaint. 
The protective conditions imposed by the Commission and which could 
and should be imposed by the Commission in passenger train aban- 
donment cases arising under S. 1331 are based in general upon the 
provisions of section 5(2) (f) of the Interstate Commerce Act which 
require the Commission as a condition of its approval of any trans- 
action under section 5(2), such as a merger, to provide for the protec- 
tion of railroad employees affected by requiring that— 
for a period of 4 years from the effective date of the order such transaction will 
not result in employees * * * being placed in a worse position with respect to 
their employment. 

The specific conditions used to effectuate this statutory requirement 
are based upon the agreement of May 1936, Washington, D.C., com- 
monly called the “W ashington Job Protection Agreement.” 

This agreement was entered into by almost all of the class I rail- 
road carriers of the United States and all the standard railway labor 
organizations. It provides detailed protection in the way of allow- 
ances for displacement to jobs of lesser pay, severance pay, and so 
forth. 

I have here a document which with your permission I would like 
to have incorporated into this record as an exhibit, setting forth the 
history of the conditions about which I speak as expressed in the 
decisions of the U.S. Supreme Court and the Interstate Commerce 
Commission. 

The quotations in this exhibit amply demonstrate the Court’s and 
Commission’s views in the justness and fairness of these conditions. 

Senator Case. Without objection, it will be included in the record 
at this point. 

(The document is as follows :) 


HISTORY OF PROTECTIVE CONDITIONS BEFORE THE COMMISSION AND THE COURTS 


U.S. v. Lowden (308 U.S. 225 (19389) ) 

Case involved a lease arrangement the purpose of which was to merge the 
operations of the Chicago, Rock Island & Gulf Railroad Co. into the Chicago, 
Rock Island & Pacific Railroad Co. The case arose under section 5(4)(b) of 
the Interstate Commerce Act which became section 5(2) by virtue of the Trans- 
portation Act of 1940. The 1940 act made protection of employees mandatory 
(sec. 5(2)(f)) but when the Lowden case was decided section 5(4)(b) merely 
provided that the ICC could approve a merger or lease if it were found to 
“promote the public interest” and such approval could be based ‘upon the terms 
and conditions and with the modifications so found to be just and reasonable.” 

The Commission imposed employee protective conditions and the railroad 
appealed. The Commission’s decision is found at 233 I1.C.C. 21. Regarding em- 
ployee protection the ICC made the following statements (233 I.C.C. at 25-26). 

“We have heretofore urged that there is need for carriers to do everything 
that can be done to make railroad service attractive to the public and to improve 
earnings through reduction of operating costs. The proposal now before us is 
to reduce operating expenses, and contemplates an ‘avoidance of waste.’ The 
saving will be a continuing one and will be accomplished wholly by reduction of 
the payrolls. The question arises whether a requirement that it be shared 
for a time with the employees at whose expense it will be brought about is just 
and reasonable within the meaning of the act.” 

* * x * * ¥ * 


“We concur in the finding of division 4 in St. Paul Bridge & Term. Ry. Co. 
Control, supra, that the welfare of the employees affected is one of the matters 
of public interest which we must consider in proceedings under section 5(4), and, 
therefore, are of the opinion that the conditions imposed in the proceeding 
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herein involved are proper and relate to a subject matter within our jurisdiction. 
We are not attempting to exercise jurisdiction to regulate employment or the 
compensation of employees or their expenses. We are simply attempting in the 
public interest reasonably to protect those employees of the applicants who may 
be adversely affected economically by the grant of authority herein, against 
unavoidable but unreasonable and unjust burdens which are not in the public 
interest. Accordingly thte finding of division 4 in that regard should be, and it 
is, affirmed.” [Emphasis supplied.] 

Commissioner Eastman, for many years considered the leading expert on mat- 
ters involving the jurisdiction of the ICC and interstate commerce legislation, 
stated in this concurring opinion (233 I.C.C. at 26-27) : 

“EASTMAN, Commissioner, concurring : 

“While I think there is reasonable doubt whether in approving this lease 
we have power, as the law now stands, to attach a condition for the protection 
of the railroad employees who may be adversely affected thereby, such pro- 
tection is desirable and in the public interest and I believe that the Commission 
is justified in resolving the doubt in favor of the condition.” 

* * * * * * * 


“The protection of the employees for which the condition provides is sub- 
stantially the same in character as the protection to which the great majority 
of the railroads agreed in May 1936, after prolonged negotiations with represent- 
atives of the employees, and that agreement is still outstanding. Furthermore, 
the so-called Committee of Six, which included three railroad executives, in 
their report to the President on December 23, 19388, with respect to the trans- 
portation problem, recommended that the Federal agency passing upon railroad 
consolidations ‘require, as a prerequisite to its approval, a fair and equitable 
arrangement to protect the interest of the said employees’; and I understand 
that the recommendations of the Committee of Six have been approved by the 
directors of the Association of American Railroads. This does not mean that 
either the committee or the association took the position that the Commission 
now has the power to attach such a condition under the present law, but it does 
mean that the condition which we have imposed is one which they believe that 
we ought to have clear authority to impose and which they also believe to be 
in accord with sound public policy.” [Emphasis supplied. ] 


Marion M. Caskie, then Chairman of the Commission, dissented because he 
believed the Commission had no power to impose employee protective conditions 
under the provisions of section 5(4) (b) but regarding their just and reasonable 
nature and the specific recommendations to the Congress which the ICC had 
made concerning them, he said (233 I.C.C. 27, 28) : 

“In my opinion, however, neither the section of the act under which we are 
asked to approve the lease nor any other provision thereof authorizes us to 
prescribe these conditions, notwithstanding that they are inherently just and 
reasonable.” 

+ . * “ * * * 


“In our annual reports to the Congress for 1935 and 1936, for example, we 
specifically recommended that further statutory provisions be enacted to protect 
employees from undue financial loss as a consequence of authorized railway 
unifications found to be in the interest of the general public or otherwise law- 
fully effected.” [Emphasis supplied.] 

The U.S. District Court for the Northern District of Illinois reversed the Com- 
mission (29 F. Supp. 9) holding that the ICC had no power to impose employee 
protective conditions under the provisions of section 5(4)(b). In reaching its 
conclusion it recognized the authoritative position of Commissioner Eastman by 
quoting the first sentence of his concurring opinion set forth above. Regarding 
the desirability of the imposition of the conditions the court said (29 F. Supp. 
at12): 

“There can be no question but that the conditions imposed by the Commission 
were very desirable from the standpoint of social welfare; however, our inquiry 
must be confined to a consideration of whether the Commission possessed the 
power and authority which it attempted to exercise.” [Emphasis supplied.] 

The Supreme Court unanimously reversed the district court, affirming the 
ICC’s power to impose conditions. The Supreme Court accepted the figures of 
the railroad, as had the Commission, that for a period of 5 years the protection 
afforded the 49 employees affected would cost the railroad a maximum of $290,000 
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while the savings for the same period would be $500,000, In commenting upon 
the subject of employee protective conditions the Court said: 

“They maintain that a carrier’s employees, as such, are not part of the public 
whose interest is to be promoted by the lease, and that their interest in keeping 
their employment without loss of compensation is of private concern and no 
part of that public interest in the maintenance of an adequate and efficient trans- 
portation system which the statute contemplates” (308 U.S. at 231). 

“Appellees do not deny that the use of part of the savings resulting from the 
lease to compensate the employees for the loss which it will occasion ig just and 
reasonable so far as the interest and relations of employer and employee are 
concerned; * * *” (308 U.S. at 231). [Emphasis supplied.] 

“Tt is thus apparent that the steps involved in carrying out the congressional 
policy of railroad consolidation in such manner as to secure the desired economy 
and efficiency will unavoidably subject railroad labor relations to serious stress 
and its harsh consequences may so seriously affect employee morale as to require 
their mitigation both in the interest of the successful prosecution of the congres- 
sional policy of consolidation and of the efficient operation of the industry itself, 
both of which are of public concern within the meaning of the statute” (308 
U.S. at 233). 

“One must disregard the entire history of railroad labor relations in the United 
States to be able to say that the just and reasonable treatment of railroad em- 
ployees in mitigation of the hardship imposed on them in carrying out the na- 
tional policy of railway consolidation has no bearing on the successful prosecu- 
tion of that policy and no relationship to the maintenance of an adequate and 
efficient transportation system. As was pointed out by Commissioner Eastman 
in his concurring opinion in this case the protection afforded to employees by the 
challenged conditions is substantially that provided in event of consolidation by 
an agreement entered into in May 1936 between 219, the great majority, of the 
railroad lines of the country, and 21 labor organizations. He also directed at- 
tention to the fact that the Committee of Six, three of whom were railroad execu- 
tives, in their report to the President of December 23, 1938, recommended that 
the federal agency passing upon railroad consolidation ‘require as a prerequisite 
to approval a fair and equitable arrangement to protect the interests of * * * 
employees,’ and that this report had been approved by the directors of the Associ- 
ation of American Railroads, 

“We can hardly suppose that the railroads, in entering into this agreement 
and endorsing this recommendation left out of account their own interest in the 
maintenance of transportation service or that their interest in this respect differs 
or is separable from that of the public interest. In fact, before this action by 
the railroaas the Commission itself had taken the view that the welfare of 
dismissed employees must be considered in passing upon proposed consolida- 
tions, and in its sixth annual report in 1892 it declared in recognition of the same 
principle that ‘relations existing between railway corporations and their em- 
ployees are always of public interest.’ The Federal Coordinator of Railroads, in 
his fourth annual report to Congress in 1936, recommended the enactment of 
a comprehensive system of dismissal compensation, stating that such a system 
‘would enhance the safety or efficiency of railroad service.’ (H. Doc. 394, 74th 
Cong., 2d sess., p. 56.) 

“The now extensive history of legislation regulating the relations of railroad 
employees and employers plainly evidences the awareness of Congress that just 
and reasonable treatment of railroad employees is not only an essential aid to 
the maintenance of a service uninterrupted by labor disputes, but that it pro- 
motes efficiency, which suffers through loss of employee morale when the demands 
of justice are ignored.” (308 U.S. 234, 235, 236.) [Emphasis supplied.] 


Interstate Commerce Commission v. Railway Labor Exrecutives’ Association (315 
U.S. 373 (1942) ) 


This case arose under section 1(18) of the Interstate Commerce Act. The 
ICC authorized the Pacific Electric Railway Co. to abandon certain rail 
line and to substitute motor bus service. Although the ICC and the Supreme 
Court in the Lowden case held employee interest to be within the statutory con- 
eet of “public interest” that term does not appear in section 1(18) which pro- 
vides : 

“* * * ‘no carrier by railroad subject to this part shall abandon all or any 
portion of a line of railroad, or the operation thereof, unless and until there 
Shall first have been obtained from the Commission a certificate that the present 
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or future public convenience and necessity permit of such abandonment.’ And 
§ 1(20) empowers the Commission to ‘attach to the issuance of the certificate 
such terms and conditions as in its judgment the public convenience and neces- 
sity may require.’ (49 USCA § 1(18)-—(20) ).” 

The ICC in its opinion in this case (242 ICC 9) pointed out that it had held in a 
case which arose before the Supreme Court’s decision in the Lowden case that 
it had no authority to impose employee protective conditions in abandonment 
proceedings (Chicago G.W.R. Co. Trackage, 207 ICC 315). It was argued by 
the association that because of the Lowden decision the ICC should reconsider 
its former position on the issue. The ICC, however, held that the term “public 
convenience and necessity” as found in section 1(18)-—(20) was less broad than 
the term “public interest” and therefore the ICC could not impose conditions 
for the protection of employees because they were not included in the concept 
of “public convenience and necessity.” 

The ICC decision was appealed to the then District Court of the United 
States for the District of Columbia which reversed the Commission’s con- 
clusion that it lacked power under § 1(18)—(20) to impose conditions for the 
protection if employees (38 F. supp. 818 (1941)). In the course of its opin- 
ion it quoted from Commission decisions regarding this issue (388 F. supp. at 
821): 

“In Chicago G.W.R. Co. Trackage, 207 I.C.C. 315, 321 (a proceeding under the 
abandonment section), the Commission said: 

“*Tt will be noted that the power to attach terms and conditions to certificates 
is restricted to such as may be required by the public convenience and neces- 
sity. In Wisconsin Telephone Co. v. Railroad Commission, 162 Wis. 383 [156 
N.W. 614, L.R.A. 1916E,748], “Public convenience and necessity” was defined 
as “a strong or urgent public need.” Public-Convenienee Application of Utah 
Terminal Ry. (72 1.C.C. 89). 

**In the present case the conditions sought [provisions for payment of wages, 
ete.] have no relation to the public convenience and necessity; they are offered 
for the purpose of maintaining a private benefit, the benefit of continued em- 
ployment. From the standpoint of effect this case is similar to cases involving 
the abandonment of lines of railroad with resulting unemployment. We have 
consistently held that the effect of abandonment upon employment cannot be 
controlling in the disposition of such cases. To hold otherwise would place 
us in the position of attempting to insure employment to the personnel of car- 
riers whether or not the affected employees were needed.’ ” 

“*We may not properly borrow from section 5(4) and read into section 1(20) 
the power to impose such terms and conditions as we may find to be just and 
reasonable. Our sympathy for employees and full realization of the hardship 
that may and often does result to them in the administration of the abandon- 
ment and other provisions of section 1(18-20) do not enlarge our statutory 
power or enable us to attach any conditions except those required by public 
convenience and necessity.’ ” 

Regarding the comparison of abandonment to consolidation cases the Court 
said (38 F. supp. at 822-823) : 

“The effect of this [Lowden] decision is to approve definitely the attitude 
of the Commission in consolidation cases and set at rest any existing doubt of 
the Commission’s discretionary power in such cases, under the then existing 
provisions of the Act, to impose terms with relation to displaced employees. 
The analogy to abandonment cases is apparent if the applicable language of 
Section 1(20) is considered, equally with that in 5(4), as intended to apply 
to and be consistent with the congressional plan for the development and main- 
tenance of an adequate railroad system. And this, we think, is as true as can 
be. Section 1(18—-20) is not, it should be remembered, confined solely to aban- 
donment cases. It applies as well to extensions of lines, construction of new 
lines, and the acquisition of operation of ‘any line of railroad, or extension 
thereof.’ In any of these respects it would hardly be contended that the section 
had no relation to the maintenance of an adequate railway system. Indeed, that 
it has such relation has been expressly decided by the Supreme Court. For 
example, in Western Pacific California R. Co. v. Southern Pac. Co. (284 U.S. 
47, 50, 52, S. Ct. 56, 57, 76 L. Ed. 160), the Court said: ‘Paragraphs 18 to 22 
[of Sec. 1] were considered here in Teras & Pacific R. Co. v. Gulf, Colorado 
¢€ Santa Fe R. [Co.] (270 U.S. 266, 46 S. Ct 2638, 70 Ld. Ed. 578), and were 
declared to be part of the general plan by which Congress intended to promote 
development and maintenance of adequate railroad facilities.’ And see Teras, 
etc., R. Co. v. Northside Belt R. Co. (276 U.S. 475, 479, 48 S. Ct. 361, 72 L. Ed. 
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661) and also Chesapeake & Ohio R. v. United States (283 U.S. 35, 42, 51 S. Ct. 
337, 75 L. Ed. 824) to the same effect.” 

“* * * And this brings us, we think, inevitably to the conclusion that the 
phrase ‘Public necessity and convenience’ was intended to have substantially the 
same meaning as the phrase ‘public interest’ in § 5(4), and that the Commission’s 
authority to ‘attach to the issuance of the certificate (of abandonment) such 
terms and conditions as in its judgment the public convenience and necessity 
may require’ likewise embraces as a factor for consideration the displacement 
of employees with its consequences on efficiency of the transportation system. 
In this view, the provisions of § 1(18-20) can only be read in the light of the 
Supreme Court’s interpretation of §5(4)(b) in the Lowden case (308 U.S. at 
p. 236, 60 S. Ct at p. 254, 84 L. Ed. 208) * * *” (Emphasis supplied.) 
Regarding the purpose of protective conditions the Court said (38 F. supp. 824) : 

“To share with displaced personnel a part of the gain was then and now a 
necessary factor in the accomplishment of an efficient rail system. In the case 
of abandonment, the primary objective of the statute is the same, namely, the 
preservation of an efficient transportation service, which it is easily under- 
standable might be defeated by excessive expenditures from the common fund in 
the local interest so as to impair the ability of the carrier properly to serve 
interstate commerce.” (Emphasis supplied.) 

The Interstate Commerce Commission and the Pacific Electric appealed the 
district court’s decision to the U.S. Supreme Court which unanimously affirmed 
the lower court (JCC v. RLEA, 315 U.S. 373 (1942)). In its decision the Su- 
preme Court accepted the Pacific Electric’s figures that of $378,000 in proposed 
savings $302,000 represented employee wages. 

In the course of its opinion the Court said (315 U.S. at 376-380) : 

“The phrase ‘public convenience and necessity’ no less than the phrase ‘public 
interest’ must be given a scope consistent with the broad purpose of the Trans- 
portation Act of 1920: to provide the public with an efficient and nationally 
integrated railroad system. New England Divisions Case Akron, C. € Y. R. 
Co. v. United States (261 U.S. 184, 189-191, 67 L. ed. 605, 609, 610, 43 S. Ct. 
270). Clear recognition that ‘public convenience and necessity’ includes the con- 
sideration of effects on the national transportation system of a proposed aban- 
donment appears in the decision of this Court in Colorado v. United States (271 
U.S. 158, 70 L. ed. 878, 46 S. Ct. 452). There, Mr. Justice Brandeis, although 
stating that ‘public convenience and necessity’ was the sole criterion for deter- 
mining whether or not an abandonment should be allowed, nevertheless con- 
sidered the effect of the proposed abandonment in a much broader sphere than 
the immediate locality and population served by the trackage to be abandoned. 
See also Transit Commission v. United States (284 U.S. 360, 76 L. ed. 342, 52 
S. Ct. 157). And if national interests are to be considered in connection with 
an abandonment, there is nothing in the Act to indicate that the national inter- 
est in purely financial stability is to be determinative while the national interest 
in the stability of the labor supply available to the railroads is to be disregarded. 
On the contrary, the Lowden case recognizes that the unstabilizing effects of 
displacing labor without protection might be prejudicial to the orderly and 
efficient operation of the national railroad system. Such possible unstabilizing 
effects on the national railroad system are no smaller in the case of an aban- 
donment like the one before us then in a consolidation like that involved in the 
Lowden Case. Hence, it is only by excluding considerations of national policy 
with respect to the transportation system from the scope of ‘public convenience 
and necessity,’ an exclusion inconsistent with the Act as this Court has inter- 
preted it, that the distinction made by the Commission can be maintained. 

“It was not until 1935, fifteen years after the passage of § 1(20), that the 
Commission first decided that it was without power to impose conditions for 
the protection of workers in an abandonment. Re Chicago G. W. R. Co. Track- 
age, 207 Inters. Com. Rep. (F) 315, 322. At that time the Commission took 
the position that requiring displacement allowances as a condition would be 
the equivalent of granting a private benefit to a particular group of workers, 
and therefore beyond the scope of authority granted by Congress. The Com- 
mission has taken the same position here. It must not be forgotten, however, 
that the immediate result of permitting the abandonment itself is a private 
benefit for the railroad in the form of savings realized by discontinuing uneco- 
nomic services. The justification lies in the benefit to the transportation system 
which the Commission concluded the abandonment would produce. There is 
nothing in the Act to prevent the Commission from taking action in furtherance 
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of the ‘public convenience and necessity’ merely because the total impact of 
that action will include benefits to private persons, either carriers or employees, 
The Lowden Case specifically recognized that the imposition of conditions similar 
to thase sought here might strengthen the national system through their effect 
on the morale and stability of railway workers generally. Exactly the same 
considerations of national importance are applicable and operative here.” 

e * . ue > s s 


“Nor is the petitioners’ contention strengthened because Congress did modify 
§5(4) in the Transportation Act of 1940. The modifications, so far as relevant 
here, merely made mandatory with respect to unifications the protections for 
workers that had previously been discretionary. See Lowden v. United States, 
supra (308 U.S. 239, 84 L. ed. 218, 60 S. Ct. 248). To regard them as a restriec- 
tion on the discretionary power of the Commission with respect to abandonments 
is not merely illogical. It requires us to impute to Congress a policy of manda- 
tory protection for labor in unifications and no protection at all in abandon- 
ments. It is reasonable to suppose that if Congress had intended to make such 
a distinction, it would have said so more explicitly.” 

* * a 2 * * s 


“* * * the construction placed upon § 1(18)—(20) by the Commission is not 
only hostile to the major objective of the Act and inconsistent with decisions of 
this Court, but irreconcilable with its own interpretations of §5(4). Under 
such circumstances, we believe the court below was amply justified in refusing 
to accept the Commission’s construction.’ (Emphasis supplied.) 


R.L. BE. A. v. U.S. (339 U.S. 142 (1950) ) 

This case arose as a result of Commission approval of an application under 
section 5(2)(f) to consolidate passenger terminal facilities in New Orleans, 
La., by the construction of a union terminal to be called the New Orleans Union 

*assenger Terminal. At the time this case arose the ICC had been imposing 
employee protective conditions for some 7 years in all section 5(2) cases because 
of the mandate contained in section 5(2)(f). Section 5(2)(f) provides: 

“As a condition of its approval, under this paragraph (2), of any transaction 
involving a carrier or carriers by railroad subject to the provisions of this 
part, the Commission shall require a fair and equitable arrangement to protect 
the interests of the railroad employces affected. In its order of approval the 
Commission shall include terms and conditions providing that during the period 
of four years from the effective date of such order such transaction will not 
result in employees of the carrier or carriers by railroad affected by such order 
being in a worse po:ition with respect to their employment, except that the 
protection afforded to any employee pursuant to this sentence shall not be 
required to continue for a longer period, following the effective date of such 
order, than the period during which such employee was in the employ of such 
carrier or carriers prior to the effective date of such order. Notwithstanding 
any other provisions of this Act, an agreement pertaining to the protection of 
the interests of said employees may hereafter be entered into by any carrier or 
carriers by railroad and the duly authorized representative or representatives of 
its or their employees.” (Emphasis supplied. ) 

In its decision (New Orleans Union Passenger Terminal Case, 267 1.C.C. 763) 
the ICC held that section 5(2)(f) limited the period of protection to 4 years 
from the date of the Commission’s order. Such a limitation would have meant 
complete loss of protection to the employees to be affected by the order since 
the terminal construction could not be completed for a period of 4 years from 
the date of the Commission’s order and no one would be affected in his employ- 
ment until the construction was completed. 

In the course of its decision the Commission said (267 ICC at 782): 

“As the record shows definitely that employees will be affected adversely by 
the applicants’ proposals, it is appropriate in this case that we require a fair 
and equitable arrangement to protect the interests of emplovecs so affected. We 
think that the benefit of such an arrangement necessarily must extend to all the 
railroad employees affected by exercise of the authorizations herein granted. 
But we also think that the fair and equitable arrangement contemplated by sec- 
tion 5(2)(f) is measured by the specification therein of a protective period of 
4 years from the effective date of our order approving a transaction within the 
scope of section 5(2). As was decided in Re Chicago, M., St. P. & P. R. Co. 
Trustees Construction (f) supra | 257 Inters. Com. 292], we have no authority 
to prescribe any other period.” (Emphasis supplied.) 
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The United States Supreme Court reversed the ICC and the district court 
which had upheld the Commission and held that the Commission had the power 
to extend the period of employee protection beyond 4 years from the date of 
a Commission order. The Supreme Court reviewed the legislative history of 
section 5(2)(f) and the history of employee protective conditions and concluded 
as follows (339 U.S. at 154-155): 

“Under the Commission’s order in the instant case, employees displaced 
through the early elimination of grade crossings or otherwise may receive com- 
pensatory protection up to May 17, 1952, but employees displaced after that date 
will receive none. They will have had long notice that, by 1954, they may be dis- 
placed. But that much ‘protection’ against the adverse effects of the consolida- 
tion would have been available to them without §5(2)(f). Neither such dis- 
crimination nor such insubstantial ‘protection’ is consistent with the purpose 
or the history of the provision. 


“We conclude, therefore, that the Commission, while required to observe the 
provisions of the second sentence of §5(2)(f) as a minimum protection for 
employees adversely affected, is not confined to the four-year protective pericd 
as a statutory maximum. The Commission has the power to require a fair and 
equitable arrangement to protect the interests of railroad employees beyond four 
years from the effective date of the order approving the consolidation.” (Em- 
phasis supplied.) 

The case was returned to the Commission and after further hearing it im- 
posed conditions for the protection of employees who would be affected beyond 
the 4-year period (282 I.C.C 271). In the course of its opinion the Commis- 
sion said (282 I.C.C. 280-281) : 

“Based on testimony given before the Senate committee which considered the 
legislation from which section 5(2)(f) evolved, by a member of the committee 
of six who had been appointed by the President to study the transportation 
problem and recommend legislation, the statement of a member of the House 
committee which handled the legislation in debate on the floor, and the recom- 
mendation of this Commission with respect thereto, a conclusion is warranted 
that it was the general understanding and intention at the time the legislation 
was pending that employees would be protected by some plan embodying the 
basic provisions of the. Washington agreement. * * * From the beginning, we 
have patterned the conditions which we prescribed after the Washington agree- 
ment. Since the enactment of section 5(2) (f), the conditions prescribed by us 
differed from that agreement as to when the protection afforded was to begin, 
the duration thereof, and the amount of the annual allowance to be made because 
all such matters were regarded as being fixed by the statute. Under the circum- 
stances here present, some additional protection for the employees involved must 
be afforded. In our opinion the Washington agreement, subject to the limitations 
later shown, would provide the fair and equitable arrangement contemplated 
by the statute.” (Emphasis supplied.) 

Mr. Leigury. I have already discussed the inequity of permitting 
the railroads to eliminate train service without justifying that elimi- 
nation. S. 1331 requires the railroads to justify the discontinuance 
of interstate train service. It seems to me that there can be no rea- 
sonable objection to such a requirement. The railroads are presently 
required to justify the discontinuance of intrastate passenger train 
service under section 13a(2). 

They are also required to justify the abandonment of lines of rail- 
road under section 1(18) and to justify mergers, consolidation, and so 
forth, under section 5(2). The railroads have never complained of 
this obviously reasonable requirement and the only objection which 
can now be made is that it limits somewhat the presently unrestricted 
authority granted by section 13a(1). 

I would here again like to depart just a moment from the prepared 
statement and say that in support of our position that the railroads 
should not be granted the authority that they now have over passenger 
train abandonments and their apparent lack of judgment in the han- 
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dling of their business. I would like to introduce here an exhibit with 
respect to some of the mishandling of their freight business to dem- 
onstrate the fact that we do not consider them competent to be clothed 
with that authority. 

Senator Case. This is a statement prepared by your association. 

Mr. Leienury. That is right. 

Senator Case. Without objection, it will be included as an exhibit. 

Mr. Letentry. Thank you. 

(The document follows :) 


RAILWAY LABOR Fact SHEET No. 14° 
RAILROAD MISHANDLING OF FREIGHT BUSINESS 


Mounting evidence indicates that a number of railroads are actively dis- 
couraging less-than-carload (l.c.l.) freight business. A number also, through 
shortsightedness, false economy and a public-be-damned attitude by some offi- 
cials are causing the loss of more and more carload freight business to other 
forms of transport. 

The RLEA has received evidence of hundreds of cases substantiating these 
statements. Here are excerpts from the information on a few of these cases: 

Case 80, Pennsylvania, letter from Oil City, Pa., November 11, 1958: 

“The PRR has failed to furnish suitable boxcars to the Continental Can Co, 
here for shipments. They have been placing inferior and dirty cars for loading 
that are impossible for the can company to use. 

“Also, it has been necessary on numerous occasions to unload cars into 
trucks * * * to comply with promise of delivery, because the management has 
refused to give them switching service. The PRR puts their work on a schedule 
and will not change same, regardless of what the conditions may be.” 

Case 84, New York Central, letter from engineer, Pennsylvania Division, 
December 22, 1958: Cites numerous examples of coal mines on this line ordering 
cars and getting few or none. For example, on November 5, 1958: “Shannon 
Smokeless, ordered 15, got none; Spencer No. 2, ordered 12, got none; Arcadia 
No. 43, ordered 10, got none.” 

“Trainmaster ———— at Clearfield has instructed the crew on this line to get 
into Clearfield without making any overtime even if they have to skip the work. 
This they have done and left loads standing at the tipple. ‘This creates a hard- 
ship on the shipper as he will be blocked with loads so that he cannot load the 
next day. This business should be taken care of.” 

Case 94, Nickel Plate, letter from shipper to railroad, December 5, 1958: “Dur- 
ing the soybean season we were forced, due to the grain car shortage, to move 
1,296,000 pounds of soybeans by truck and to load 327,000 pounds of soybeans on 
the IC railroad located 7 miles south of our elevator. These soybeans were 
moved at a loss to us in order to keep our doors open during the heavy harvest 
season * * *, For several months prior to the start of the soybean harvest a 
large number of bad order cars sat on sidings between our elevator and Dan- 
ville, Ill. It is our understanding that these cars were not repaired due to lack 
of business.” 

Case 97, Chicago & Northwestern, letter from agent at ————, Iowa, January 
13, 1959: “They changed our Le.l. trucks from daily service to 2 days a 
week * * *. One of our officials remarked, ‘Let Le.l. go and keep the e.l. but 
if our ¢.l. patrons getting |.c.l. complaint we will see what can be done.’ ” 

Case 118, New York Central, letter from agent at ———, N.Y., January 10, 
1959: “There is a serious complaint about dirty cars being furnished shippers to 
load. There is no provision for cleaning cars that are unloaded and frequently 
refrigerator cars arrive with old ice, banana skins, cabbage leaves, lettuce, and 
other garbage in cars to be loaded by shippers. To ask the shipper to clean 
the car and dispose of the litter before loading same is no inducement for people 
to use rail service. The men who formerly cleaned the cars have been taken 
off to reduce expenses and this is the result.” 

Case 121, New York Central, letter from agent at ———, N.Y., April 3, 1959: 
“At ———-, N.Y., the ———— Brick Co. ship their brick by water in the summer 
but when the river freezes over they have always shipped by rail. They ordered 





7Source: Railway Labor Executives Association, Washington, D.C. 
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10 container cars per day but could not get the cars. The (railroad) agent 
took the matter up with several officials of the railroad but was unable to obtain 
these cars. He could look across the river from his station and see these cars 
stored there on the New York Central tracks. The Brick Co. then took 
the matter up with one of the officials of the New York Central and was told the 
New York Central was not interested in this business.” 

Case 124, Chicago & Eastern Illinois, letter from agent at , Ind, 
January 21, 1959: “I received a circular a few days ago (from the railroad) 
informing all agents we would not be permitted to hold any cars for prospective 
loading this year. The two elevator managers here * * * state they would 
like to ship by rail but cannot wait 2 or 3 days for cars when they can call a 
truck and have the load leaving within 2 hours. I hate to see this business get 
away from the railroads * * *.” 

Case 127, Illinois Central, letter from agent in , Miss., January 6, 1959: 
“When the company was working up figures to close the station at Vaughn, an 
official went to the best and largest patron and asked why he did not give his 
business to trucks for better service and lower rates, and he also told if 
the station was closed, he would not have to look for the agent when he wanted 
his freight and would not have to pay demurrage and storage and could use the 
station for storage space.” 

Case 135, Illinois Central, letter from telegrapher in , Ill, February 23, 
1959: ‘“‘We here have enjoyed nearly $1 million per year cement business for 
several years. The cement mills * * * have shipped cement only via rail since 
their beginning. This year they are installing truck loading facilities. The 
main reason for this is only too clear—the mishandling of cement loading by 
the railroads. First we have no car inspectors and they spot box cars for 
cement loading with leaky roofs and floors so bad they wouldn’t hold baled hay. 
These cars go out of here in bad order for and a day or so later they come 
right back to be spotted again for loading.” Also cites delays in shipping. 

Case 142, Norfolk & Western, letter from agent at , Ohio, January 14, 
1959: ‘““‘We have a continuous car shortage on the local order, as follows: Decem- 
ber 1, 1958, short five; December 6, 1958, short three; December 8, 1958, short 
four ; December 13, 1958, short three ; December 15, 1958, short five ; December 16, 
1958, short five; December 17, 1958, short five; December 18, 1958, short three; 
December 19, 1958, short five ; December 20, 1958, short four; December 22, 1958, 
short five; December 26, 1958, short four. And yet there are plenty of cars if 
they would repair them.” 

Case 143, Norfolk & Western, letter from agent at — , Ohio, January 14, 
1959: “When agency was cut out Mr. — went directly to the Inter- 
national Harvester outfit there and told them to give their business to the trucks, 
that the railroads did not want it. I think they still would ship by rail if given 
the proper service.” 

Case 148, Lehigh Valley, letter from agent at ,» Pa., January 21, 1959: 
“L.e.l. freight business has been declining quite rapidly for the last year or so. 
I was told by one of our officials not too long ago that the Lehigh Valley would 
welcome the opportunity to get out of the Le.l. freight business. I have been 
freight agent here for the past 12 years and have had my force cut down from 
five men to two. This doesn’t allow me any time at all to call on any customers 
or make any damaged freight inspections. Our shippers tell me that traffic 
representatives from the trucking lines, call on them regularly to solicit business 
and very rarely does a railroad representative call on them. Also, the Lehigh Val- 
ley abandoned their Manchester transfer, the only l.c.l. transfer they had, on 
January 19, 1959. It appears the railroads are doing their utmost to discourage 
Le.1. business.” 

Case 156, Pennsylvania, letter from agent at , Ind., January 14, 1959: 
“Thirty years ago they used to move freight, both carload and lLe.l. from 
Chicago to my station with the next day’s delivery, now it takes from 3 to 7 days. 
From New York City to my station used to take 3 days, now it takes up to 17 
days for l.c.l. movement.” 

Case 161, Pennsylvania, letter from operator at freight yards in -, Ind., 
December 30, 1958: “Last July the company pulled off one of the two switching 
engines serving some 45 industries around these yards. Out of all the 45, the 
three food warehouses were affected the most * * * they handle all sorts of 
highly perishable items. It has just been too much for the one remaining crew 
to keep up with. As a result, these accounts have suffered by not getting their 
cars when they needed them and have gradually started to use trucks. The 
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is 
not at all satisfied with their service. Not only has the clerk here but also 
the company officials of these warehouses called it to the attention of our 
superintendent-transportation on down to the assistant yardmaster. But they 








Stores and business has gone down almost to nothing and the 


are doing nothing.” 

Case 171, Milwaukee Road, letter of February 9, 1959: “I learned that 
Coal & Oil Co. at one time received approximately 60 carloads of coal and oil 
per year. Recently they became disgusted with the switching arrangement and 
discontinued receiving shipments by rail. Cars would sit at for 5 and 6 
days before they would be brought to . 

“Corn shippers at Gurnee, IIl., discontinued shipping by rail because * * * 
although Gurnee is only 39 miles from Chicago it would take 3 to 5 days for a 
car to arrive there from the time it was loaded. 

“Somers, Wis., had long been a busy vegetable shipping station. The railroad 
recently lost this business because of * * * inability to furnish cars when 
needed * * * and overall service was considered too slow as it would usually take 
a couple of days more than by truck. 

“In Morton Grove, IIL, ordered a car to be loaded January 7. A car 
was received on January 5 (on which) neither door was operative and the car 
had to be returned Manufacturing Co. ordered a 41-foot gondola car 
with a wooden floor to be loaded on January 22. On January 21 a car was 
received and it was noticed the frame was riding on the wheels. This car 
obviously left Galewood without inspection. The company has made reductions 
in the car inspection department. Co. requested a 1 p.m. switch to pull 
an empty and spot another load of flour * * * the patrol was in town switching 
at the time. The agent asked the superintendent personally and was turned 
down. They are getting some of their flour by truck now. The facts quoted 
convinced me the reason we have lost over $200,000 business in Morton Grove is 
because of the poor service and indifferent attitude. 

“At Walworth, Wis., there is only the team track for use of shippers. There 
are frequently 12 to 20 cars waiting to be unloaded by either Manufac- 
turing Co. or Lumber Co. Elevator. Mr. , president of 
informed me he has had several talks with railroad officials, but nothing has 
ever resulted from his pleas.” 

Case 188, Seaboard Air Line, letter from agent at . Fla., January 31, 
1959: “Much business has been lost to trucks because of inadequate service for 
switching and placement of cars on Orlando branch line. In 1956 one firm 
which had a movement of cans for (either) concentrate loading were admon- 
ished by the trainmaster for expecting what they thought was reasonable serv. 
ice, and which they had previously enjoyed. They were dissatisfied and in- 
formed the trainmaster if that was the railroad’s attitude they would purchase 
their own trucks and handle on the highway, which was done. 

“Another firm which had newly established themselves a few miles out of 
Orlando were offended by the same trainmaster when he informed them he 
would not give them the required switches. They rebuilt their plant in such a 
way that trucks could also serve them and much of their business has been 
diverted to trucks. 

“In a telephone conversation a few weeks ago, the superintendent’s office 
informed the assistant superintendent at Wildwood that in the future after 
the three northbound freights were run, what was left over would not be moved 
until he could come up with as many as 200 cars. Another example of delayed 
traffic and unhappy customers, 

“Very often dead freight traffic is set off because of a hot box and if it hap- 
pens to be on a Friday is left over until Monday to be repaired because of me- 
chanical forces not working on Saturdays and Sundays and the company un- 
willing to pay overtime, regardless of how badly the customer might be needing 
his freight.” 

Case 195, Union Pacific, letter from agent at , Wash., November 24, 
1958: “Mr. , manager of Grain Growers, Inc., advised me No- 
vember 21 that they have channeled 75 to 100 cars of bulk grain to competing 
truck transportation on account railroad inability to furnish empty bulk grain 
cars, the last month or month and a half.” Letter of March 19, 1959: “I heard 
the statement from the traffic representatives several times, ‘The shipper will 
just have to wait until we get ready to move their grain, we cannot afford to 
build more boxcars * * *,.’” 
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Case 197, Southern Pacific, letter from agent at , Calif., April 3, 1959: 
“The spring sugar beet movement has just started and was supposed to have 
moved by rail. However, the trucks moved in and are now hauling the beets, 
which have in the past moved by rail. The company informed the shipper ( 
Sugar Corp.) they were not making a dime out of this business and did not want 
it, which came as a surprise to the shipper, who had no alternative but to use 
trucks. No doubt this same thing will happen this fall with the heavy beet 
movement.” 

Case 198, Southern Pacific, letter from agent at , Calif., February 3, 
1959 : “At one time, I sent in more l.c.l. routing orders than all other agents on the 
railroad combined. The traffic department wrote me a letter of thanks, with a 
copy to the superintendent. My force was immediately reduced by two men, I 
was instructed to stay in the office, and do clerical work, and the battle that ensued 
finally went to the assistant general manager, who ruled that it was not the duty 
of the agent at ————- to solicit business, that was the duty of the tratiic depart- 
ment.” 

Case 202, Great Northern, letter from agent at , N. Dak., February 25, 
1959: “The poor condition of many of the grain boxcars set out for loading is such 
that the elevator men often have to spend hours getting them in repair, which 
prompts them to turn to trucks who keep their equipment in better condition.” 

Case 204, Southern, letter from agent at —, Tenn., January 29, 1959: “Rail- 
road lost the handling of about 6,000 bales of cotton this last season from here, 
account cutting local freight service to triweekly service. Shippers wanted their 
cotton to move daily and in order to get it to market promptly they resorted to 
trucks.” 

Case 205, Southern, letter from agent at , Ga., January 1959: “In Decem- 
ber 1957, Mr. wanted to locate here with a ready-mix concrete and concrete- 
block operation which would have yielded around six cars a week of gravel, sand, 
and cement. Mr. also wanted to rent the waiting rooms of the depot for 
office space, which had been vacant for many years. Instead of aiding Mr. 
in his wishes, the staff at Greenville and Atlanta discouraged him in every way 
and actually told him that they would rather he would not locate here because 
they were trying to close the agency here.” 

Case 206, Atlantic Coast Line, letter from an organization representative, 
February 5, 1959: ‘“‘The ACL Railroad have abolished their store-door pickup and 
delivery service on l.c.l. freight, therefore they are just the same as telling the 
merchants in all of the towns they run to that they do not want Le.] freight and 
to give it to the truck line.” 

Case 208, Atlantic Coast Line, letter from , grower and shipper of pro- 
duce, Coolidge, Ga., December 29, 1958: “Upon advising Mr. — (an ACL 
official) of some experiences of which he was familiar, he frankly stated, ‘I don’t 
give a dam if you never load another car.’ With this attitude of the officials 
with me, and I have no reason to believe their attitude to me is different than 
to other shippers, how can you expect anything except a loss of business, when 
competition is cheaper, quicker, and more appreciative of business?” 


Mr. Lxicury. S. 1331 eliminates the time restrictions of section 
13a(1). The reasonableness of this modification has been discussed 
above and does not require competition. 

I cannot emphasize too strongly the imperative need for the prompt 
enactment of 5S. 1531. The Interstate Commerce Commission in its 

assenger train report has recommended certain solutions to the prob- 
em which will be rendered moot unless the reasonable provisions of 
8. 1331 are enacted. 

If this course is not adopted immediately vitally needed passenger 
train services will be eliminated and our transportation facilities will 
be so skeletonized that in place of the current passenger train problem 
our Nation will be confronted with even more serious crises in the areas 
of both transportation and national security. 

I thank you for this opportunity to appear before you and I would 
be pleased to answer any questions which are presented to the limit of 
my ability. 
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Senator Case. Thank you very much, Mr. Leighty. 

The committee is grateful to you and to Mr. Mahoney for this com- 
prehensive and very thorough document and for your testimony pre- 
pared with such obvious great care and knowledge. 

I have no questions to ask you. Is there anything that you would 
like to add to the statement, Mr. Mahoney ? 

Mr. Manonry. If I may, Senator Case, I think there have been a 
number of questions asked which seem to imply that S. 1331 would 
prevent the elimination of train service. Questions have been asked 
to the effect that if the train is unneeded should it remain on. 

I do not believe from my analysis of S. 1331 that this bill would re- 
quire the continued operation of any unneeded train service, any more 
than section 1(18) requires the continuation of unneeded branch lines. 

It is my opinion that all this bill does is to place the train abandon- 
ment—the subject, I should say, of train abandonment discontinu- 
ances in the same posture as line abandonments are in the Interstate 
Commerce Act. 

The same precedents could be used by the Commission in determin- 
ing train abandonments as are now used in determining line abandon- 
ments. 

Senator Casr. As the author of the bill I might say your statement 
is in complete accord with my own understanding of it and with the 
purpose for which it was prepared. 

Mr. Manoney. If I may add one comment at this time, I noticed in 
Chairman Tuggle’s statement which was presented here on June 5, I 
think the Commission said that they desired or recommended an ex- 
tension of the time limitations from 4 months to 7 months. They also 
stated that they recommended the burden of proof be shifted from the 
public to the railroads. 

It seems to me inconsistent that the burden of proof be shifteil to 
the railroads and at the same time any time limitation be placed upon 
the public or the Commission. Because if the time limitation is to be 
effective it must mean that at its expiration the trains would be dis- 
continued automatically. And if the trains are to be discontinued 
automatically then regardless of the language Congress might use in 
saying that the burden shall be on the railroad, realistically the burden 
will remain on the public. An example of that would be if the Long 
Island were to come in under that situation and notice the discon- 
tinuance of all of its service, or if the Southern Pacific or the New 
York Central or the Pennsylvania or any large railroad came in and 
said “We are taking off all passenger trains,” obviously you could 
not hear properly and consider properly a case like that in a 7-month 
period or perhaps even in a year, and if you could not do that and 
the trains came off at the end of this period, then the burden would 
remain on the public. The weapon would remain in the hands of the 
railroad to eliminate the service that it desired. 

So I think—and I am sincere about this when I say I have prac- 
ticed before the Commission for some years and I can say that in many 
cases they operate or act under 1(18) or 5(2) a little too fast. We 
had one case where they handed down a decision in 24 days from the 
time it was filed. So I do not believe it is necessary to impose any 
time restrictions on the Interstate Commerce Commission in cases 
of this type. I think it would be a mistake. 
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Senator Casr. Thank you. 

Is there any further statement ? 

Mr. Leicuty. The only thing I have to say is with respect to this 
burden of proof. I do think that unless the Commission will really 
investigate these cases, which they apparently feel they do not now 
have the right to do, because of the discrepancies—in one carrier’s own 
statement in two different cases before the Commission, that unless it 
is made clear that this burden of proof is on the carrier and we have 
an opportunity to do something about it as we would have if it was 
placed in section 1(18), that we are going to have so many train dis- 
continuance cases that the passenger-train business of this country 
will be decimated and in a very short time will disappear. It is im- 
perative that action be taken immediately in connection with this 
problem. 

Senator Casr. Thank you very much. 

Mr. Manoney. If I may add one comment to what Mr. Leighty has 
said in connection with that: From the time this statute, section 13(a), 
was enacted until approximately the time that you introduced S. 1331, 
29 notices and petitions were filed by the railroads. From the time 
you introduced that bill until approximately a month thereafter, 
nothing was filed with the Interstate Commerce Commission. 

When it apparently appeared that no action was being taken, after 
about a month, more petitions and notices were filed, starting on 
March 25, and from March 25 until May 11, 3 days after the Commis- 
sion indicated that certain changes should be made in this law, nine 
additional notices and petitions were filed. 

Now since May 11 when these hearings were being held and so 
forth, nothing has been done. I think there has been one, on June 1. 
But I think that is evidence that if it becomes apparent that this bill 
will not be passed at this session of the Congress, we will have many, 
many, many more notices and petitions filed before any action could 
be taken in the next session of Congress, and it may then be really too 
late to do much by way of legislative remedy. 

Mr. Barron. I am a little confused on your petition about the 
Commission’s power to impose conditions. On page 13 you say the 
Commission has held it cannot impose any conditions. 

I think when you say “abandonment of trains” under 13(a) you 
mean discontinuances ? 

Mr. Manoney. Yes. 

Mr. Barton. On page 19 you talk about the confusion existing with 
regard to the Commission’s authority to impose conditions or require- 
ments. 

I understood Mr. Leighty to say in his inserted material that the 
Commission has held or he understood the Commission has held that 
they could impose conditions with respect to everything but em- 
ployees. Now which is your position on this point? 

Mr. Manoney. Well I really do not know what the Commission 
means and I am not sure that they do at this point understand this 
law. 

Under the Great Northern case, their first decision, the issue of con- 
ditions arose in connection with employee protective conditions. The 
Commission held that it had no power to impose conditions in the 
public interest under section 13(a) (1) because it had no authority or 
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discretion to approve or disapprove any abandonment or discontinu- 
ance under that section. 

Now since they had no power to impose any conditions they had 
no power to impose employee protective conditions. 

When the case involving the Lehigh Valley arose there had been 
other cases in between and they remained consistent with their orig- 
inal holding. However, in the Lehigh Valley case after finding that 
4 of the 10 trains would remain on, they said that—it was noted that 
two of these trains leaving in the evening from Manhattan did not 
leave at commuter hours. One left around four and one left around 
eight. It did not order the railroad or condition the approval of 
these other discontinuances on the railroad’s arranging proper sched- 
ules. It in effect said “We hope they will do this. We contemplate 
they will do this.” 

wo days later, Ithaca, N.Y., said “My goodness, these trains that go 
by us do not serve us because we are on this bypass line and they have 
never used this line.” And obviously that had to be corrected. There 
was no reason in the world why that should not be. So they reopened 
it and required the railroad in the public interest or rather they said 
that the public convenience and necessity required that the railroad 
serve Ithaca. They did not say, then, that the public convenience 
and necessity “requires you, the railroad, to change these schedules.” 
Nor did they say that the public convenience and necessity requires 
protection for employees, as the Supreme Court has held and as you 
see in this exhibit. , 

Then they came before this committee and testified on May 21. 
There seemed to be some confusions. I recall some questions by Sen- 
ator Case. They just were not sure what their authority was and 
Commissioner Mitchell, who has since retired, said, “I think that it 
should be clarified.” 

Then they testified on the fifth and said since the committee had 
inquired into this they had all gotten together and they had thought 
it all over again and had unanimously decided based on the advice 
of their general counsel that they had authority to require things 
be done that the public convenience and necessity required, with the 
exception of employee protection. And that is where we stand on 
it and that is as much as I know about it. They have never issued 
such a holding in a decision as yet. 

Mr. Barron. What is your opinion ? 

Mr. Manoney. In my opinion they have the authority but they 
will not exercise it. 

Mr. Barton. They have the power to impose conditions except 
for employees? 

Mr. Manoney. They have the authority to establish employee pro- 
tective conditions, but since they will not do it obviously unless the 
are told to by the courts or by the Congress, the only answer to it 
is to have the law amended. 

Mr. Barron. Thank you, sir. 

Senator Casr. Thank you very much. 

Mr. Manoney. Thank you, sir. 

Mr. Letaury. Thank you, gentlemen. 

Senator Case. I would like to insert into the record at this point a 
letter from W. D. Johnson, vice president, Order of Railway Con- 


ductors and Brakemen. 
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ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN, 
Washington, D.C., July 21, 1959. 
Hon. GrorGe A. SMATHERS, 
Chairman, Surface Transportation, 
Washington, D.C. 


DeaR Mr. CHAIRMAN: The enclosed petitions signed by employees, various 
crafts, Southern Pacific Railway, in support of S. 1331 and H.R. 6584, were 
mailed to me by Mr. W. H. Turner, Oregon State legislative representative, Or- 
der of Railway Conductors and Brakemen, 4688 Thompson Street, Klamath 
Falls, Oreg. 


I respectfully request that this letter and the enclosed petitions be incorpo- 
rated in the hearings on §. 1331. 
Yours very truly, 


W. D. Jounson, Vice President. 

(The petitions mentioned above includes approximately 1,500 
names and are on file with the committee.) 

Senator Case. There has been a quorum call stated preliminary 
to a record vote. If that occurs the committee will have to recess 
until its members have a chance to vote. The vote has not yet 
been started, however, and I wonder if Miss Trulli is here. 

Miss Trulli, will you step forward, please ? 

Miss Trulli, will you identify yourself? Do you wish to insert 
your statement in the record or do you prefer to read it? 


STATEMENT OF MISS ANNA TRULLI, CITIZENS UNITED TRANSIT 
COMMITTEE, HAVERSTRAW, N.Y. 


Miss Truuut. I would like to, if I may have the committee’s per- 
mission, to read in my statement and then be subject to any questions 
the committee would like to ask me. 

Senator Casr. You may proceed and if we have to recess while 
you are in the middle of your testimony, you will understand. 

Miss Trout. Yes. 

First, before I begin may I ask the committee apology for not 
being here when I was first called. I did not realize I was up first. 

Senator Casr. I am not sure you were, as a matter of fact, but 
we got to you because some of the people ahead of you were not 
here either. 

Miss Truuur. Thank you, sir. 

Senator Casz. You may go ahead. 

Mr. Chairman, my name is Anna A. A. Trulli. I am public re- 
lations representative for the Citizens United Transit Committee, an 
organization of past and present commuters on the New York Cen- 
tral’s West Shore River Division, and residents of Bergen and Hud- 
son Counties in the State of New Jersey and Rockland County in the 
State of New York. The statement I am about to make is presented 
on behalf of the Citizens United Transit Committee. 

The New York Central’s West Shore River Division passenger serv- 
ice has been in operation in Hudson, Bergen, and Rockland Counties 
since June 4, 1883. There was no freight service on the 142-mile 
division at that time. 

And here I would like to depart from the statement for a moment 
and say that I have here a document which I would like to have incor- 
porated in this record as an exhibit, with the permission of the com- 
mnittee, setting forth the map of Rockland County, which is part of the 
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West Shore territory. I do not have copies available at the moment 
but I would be able to have copies made at a later time. 

Senator Case. How long would that take you ? 

Miss Tru. I would say within the next few days, sir. 

Senator Casg. It may be received and incorporated in the record. 

(The information? referred to when received will appear in the 
record at this point.) 

Miss Truuut. I also have here a document I would like to have 
incorporated in this record as an exhibit setting forth the River Divi- 
sion legend. 

It goes through Hudson, Bergen, Rockland, and the upstate counties 
all the way to Albany. 

Senator Casg. Do you have copies available? 

Miss Trutur. I do not at the present moment, but will make those 
available at the same time. 

Senator Case. They may be included in the record. 

(The information! referred to when received will appear in the 
record at this point.) 

Miss Trutut. I also have here a document on the Catskill Mountain 
branch which I will discuss later in my testimony, and again there I 
will make copies available. 

Senator Casr. They will be received on the same basis, and would 
you for the record state where these particular exhibits originate and 
who is responsible for them ? 

(The information * referred to when received will appear in the 
record at this point.) 

Miss Trutu1. The map of Rockland County is a drawing by the 
Rockland County Planning Board. 

The river division legend is a map by the New York Central Rail- 
road Co. which prior to 1958 was found on the back of the operating 
timetable of the New York Central West Shore River Division. The 
same holds true for the Catskill Mountain branch: The ones I am 
holding here are photostatic copies from the back of those operating 
timetables. 

Senator Casz. The board is an official agency of Rockland County? 

Miss Truuut. Yes, sir, it is. 

Getting back to the statement : Today, the New York Central’s West 
Shore River Division has freight connections with the main line of the 
Erie Railroad in Orange City, N.Y. The New York, New Haven & 
Hartford Railroad which crosses the Hudson at Poughkeepsie, has a 
connection with the West Shore from Campbell Hall to Highland, 
N.Y. The Lehigh & Hudson, the Middletown & New Jersey and the 
Lehigh & New England provide other connections. 

The capital district of Albany in the State of New York is also 
served by some of the most important rail junctions in the country. 
Asa result there are vast classification centers for freight and transfer 
points at Selkirk, Albany, and Mechanicsville. The New York Cen- 
tral serves the area through its main line, the West Shore and the 
Boston & Albany Railroad. The Boston & Maine, the Delaware & 
Hudson, the Rutland, and the Greenwich & Johnsonville are among 
the other carriers. 


1This information was not received by the committee. 
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South of Weehawken in Hudson County, N.J., the railroad has 
connections with the Lehigh Valley Railroad, the Pennsylvania Rail- 
road, the Baltimore & Ohio Railroad, the Central Railroad of New 
Jersey at Hoboken via National Junction, the northern branch of the 
Erie Railroad, the Delaware, Lackawanna & Western via National 
Junction and the New York, Susquehanna & Western between North 
Bergen and Little Ferry. 

At Newburgh, the New York Central maintains a connection with 
the Erie Railroad. The New York Central and Erie freight yards are 
adjacent. 

The Walkill Valley branch operates a single track line from King- 
ston to Montgomery and has trackage rights to Campbell Hall from 
Montgomery over the Erie tracks. 

The Catskill Mountain branch operates single track from Roundout, 
Kingston Point to Oneonta. At Selkirk Junction it is possible to 
cross over to the Boston & Albany Railroad, to the Boston & Maine 
or to get on to the Mohawk Division of the New York Central. 

Senator Case. Excuse me. Does that deal with the Delaware Rail- 
road ? 

Miss Truuut. I think the map will indicate that when you see it. 

The Delaware & Hudson is entirely separate as it is shown here on 
the map. 

Senator Case. Thank you. 

Miss Truitur. At Albany, the West Shore River Division has a 
direct connection with the main line of the New York Central. 

The present operation of the West Shore River Division calls for 
double tracks from Weehawken to Selkirk and a single track from 
Selkirk to Kenwood Junction. At Kenwood Junction the West Shore 
River Division connects with the Delaware & Hudson that goes to 
Canadian points. There is a freight interchange of cars with the Dela- 
ware & Hudson at Voohesville some 8 to 10 miles west of Selkirk going 
to Utica. There is an interchange with the Delaware & Hudson at the 
end of the Catskill Mountain branch 105 miles up the hill from King- 
ston. 

There are presently pending before the Interstate Commerce Com- 
mission’s Bureau of Safety and Service two applications under para- 
graph 25b, section 25 of the Interstate Commerce Act as amended, 
The first application BS-AP No. 14363 filed December 12, 1958, calls 
for the removal of main-line track 2 between Weehawken and Hoboken, 
the removal of signals, the installation of remote controlled high sig- 
nals, modifications of signal stations and automatic block signal sys- 
tems. 

The second application, BS—AP No. 14462, is for approval to re- 
move one main-line track between Weehawken, N.J., and Selkirk, N.Y. 
and to operate on the remaining main-line track, by timetable an 
train order rules supplemented by block signals, in both directions. 

Action on the first application has been deferred at the request of 
the New Jersey Board of Public Utility Commissioners until that 
board has completed its determination in a case presently pending 
before it. 

_The second application is now being investigated by the railwa 
signals and control inspector in the New York-New Jersey area. / 
similar application for track removal between Weehawken and Sel- 
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kirk is presently pending before the New Jersey board in NJPUC 
docket 11338. 

Despite all the opportunities for improvement of service the aban- 
donment of the New York Central West Shore River Division pas- 
senger service was, nevertheless, instituted on December 15, 1954, 
when the New York Central petitioned the Interstate Commerce Com- 
mission for a certificate of public convenience and necessity to permit 
the abandonment of ferry service between West 42d Street and Cort- 
landt Street in Manhattan and Weehawken. 

On January 19, 1955, the carrier petitioned the Public Service Com- 
mission of the State of New York to permit the discontinuance of pas- 
senger transportation by rail to and from the New Jersey-New York 
State line to the east and Albany to the west. The following day the 
Central applied to the Board of Public Utility Commissioners of the 
State of New Jersey for permission to discontinue all passenger service 
between the New York-New Jersey State line to the west and Wee- 
hawken ferries to the east. No application has been made for the aban- 
donment of freight service. 

The New Jersey commission found that approximately 4,000 com- 
mutation passengers were transported regularly by rail and water 
within the territorial limits of the State of New Je srsey and that the 
overall passenger service on the West Shore River Division was op- 
erated at a loss but that some of the trains did show on above the rail 
profit. It found the company’s claimed deficit from passenger opera- 
tion on the West Shore River Division was but a small portion of the 
passenger deficit on the New York Central system, and continuing 
service on this division would not. have a very significant effect on 
the overall financial condition of the entire system. It further found 
that 4,000 commutation passengers daily evidenced a public demand 
and need sufficient to require continuation of rail and water transporta- 
tion or, alternately, to require rail transportation with a satisfactory 
substitute for the water transportation. 

There was an ex parte appeal, another case involving reduction of 
train service in New Jersey, hearings before the Interstate Commerce 
Commission, hearings before the New York commission, an investiga- 
tion by the New Jersey board on the conduct of service by the New 
York Central in the State of New Jersey, hearings before the Inter- 
state Commerce Commission on a petition by the New York Central 
to increase its ferry rates and charges by 393.7 percent, other hearings 
on discontinuance of train service within the State of New York, 
all with the resulting effect that the commissions decided that train 
service ought to be maintained with ferry service or a satisfactory 
substitute. 

At the conclusion, came a decision by the three-judge District Court 
for the District of New Jersey, supporting the allegation that the 
Interstate Commerce Commission did not h: Pan jur isdiction to permit 
the abandonment of ferries under section 1(18) of the Interstate 
Commerce Act. 

The Transportation Act of 1958, particularly section 13a(1) was 
the answer of Congress to the cry of the New York Central and other 
railroads that they are a sick industry. Under the present law, the 
section provides th: at the carrier engaged in interstate commerce can 
rid itself of passenger service simply by posting a notice, filing with 
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the Commission and Governor of each State that it intends to cease 
operation in 30 days. Under the present statute, the laws and con- 
stitutions of the various States are like so much water over the dam. 
Under the present law, the public has no forum in which to voice 
its opinion. There isn’t room for that and under the present law 
there just isn’t enough time. The rules are slightly different under 
section 13a(2) where the commission has to hold a hearing. 

The State of New Jersey, the counties and municipalities and our 
organization fought the Act through the Supreme Court of the 
United States where through a per curiam judgment we lost the 
ferries without a hearing and on 24-hour notice. The New York 
Central lost no time in effecting its discontinuance. There were thou- 
sands of notices distributed on how passengers could get rid of their 
commutation tickets but not even one notice as to how they could get 
alternate service which the railroad said existed on the West Shore. 

Our association, which was organized 4 years ago with a promise 
to fight to the finish, called upon the Governors for last minute action 
and on the mayor of the city of New York. Efforts to arrange for 
alternate service with the Hudson River Day Line were stymied by 
the New York Central. The New York Public Service Commission, 
Bureau of Motor Carriers, had been approached by the association 
in an effort to gain direct. bus service from Weehawken to the Port 
of New York Authority Building, and the effort ended in a com- 
mission promise to help, but the help never came. 

The New Jersey Board of Public Utility Commissioners was ap- 
proached on the same basis. If the help came, there were very few 
commuters on the West Shore River Division who got it and just 
never lived to tell the story. 

We approached the State of New Jersey highway commissioner, 
who at the time was acting transportation coordinator for the State 
of New Jersey, and were told that seven bus companies would pro- 
vide the direct bus service we wanted from the terminal at Weehawken 
to Port of New York Authority Building in New York. We never 
got the direct, bus service. 

While the New York Central Railroad Co. played host to Public 
Service Coordinated Transport Co. of New Jersey, the night the 
ferries were abandoned, posters of our organization were torn down 
at the New York terminals and Weehawken terminal and a fourth 
notice telling the commuters what to do and what we were doing to 
help him was ripped out of my hand by the manager of the special 
movement bureau for the New York Central, who at that time was 
manager of passenger suburban sales. 

Senator Cin. Would you develop this incident a little bit? It is 
rather an unusual thing to say. 

Miss Truuui. Yes, sir, I will. I had been working the day the 
ferries were abandoned not only at the New Jersey Public Utilities 
Commission but as I mentioned here before, with the New York Pub- 
lic Service Commission, Bureau of Motor Carriers. I was contacted 
by the Secretary of the Citizens United Transit Committee at the 

ew York Commission and there a notice that she had printed tell- 
ing of all of our efforts to gain service for the commuters was being 
printed. She requested that I go down and post the notice at Cort- 
landt Street ferry terminal and then post a second notice at the Wee- 
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hawken terminal, a third notice at 42d Street and then for all those 
commuters who had not had the opportunity to see the notice, we 
would have a fourth notice which I was to display outside the train 
gates of every train from about 5 o’clock to 8 o’clock that night. 

Senator Casz. At Weehawken ? 

Miss Truuui. That is right, sir. 

I posted the notice at Cortlandt Street, proceeded on the boat to 
Weehawken and posted the notice there. 

Senator Case. Where did you put those notices ? 

Miss Truuu1. They were posted on the bulletin board, sir. 

Senator Cass. The bulletin board of the railroad ? 

Miss Trou. Of the railroad, sir, yes, sir. 

Senator Casg. No one objected to that ? 

Miss Trout. No, sir, eae did not. In fact the Committee has 
osted—well we have had bulletins distributed on our trains and we 
ave always had permission from the company—at least no one told us 

contrary—to post our bulletins on the bulletin board in case someone 
had not received them. 

On this particular occasion after I posted the notice at Weehawken 
and proceeded to 42d Street to post a third notice, and later came 
back to Weehawken, someone grabbed my arm and said “See, your 
notice has been torn down.” 

Well I had the fourth notice which I was to display and I ran out 
and was about to hold the notice up outside the train gate of the 5:16 
training that afternoon and along came the manager of the special 
movement bureau and out came the notice from my hand. He told 
me I had no business on New York Central property, told me I 
had no right to be there and that I had no right to hold the notice. 

Senator Case. He snatched it out of your hand? 

Miss Tru. Yes, sir, he did. 

Senator Casg. Did anything else happen ? 

Miss Trout. Not at that particular time, no, sir. 

As I point out here, Public Service Coordinated Transport had been 
iiteceatl he set up a booth whereby they displayed Dumont and Bergen- 
field timetables, but the timetables of no other area. There was bus 
signs saying “Here is the bus service” but that was about all. 

Senator Casr. No effort was made as you state here, by either public 
officials or by business companies or other railroads to provide bus 
service from Weehawken where the train 

Miss Trutut. No direct bus service, sir. 

Senator Case. To New York City or any point in New York? 

Miss Trout. No, sir. 

Senator Casr. Thank you. Go ahead. 

Miss Truuu1. The New York Central lost no time in applying for 
relief of train service once the ferries were removed, and conditional 
relief has already been given to the Central by the New York Public 
Service Commission. The New Jersey board has an application for 
the removal of eight stations in the State of New Jersey and a similar 
application is pending in the State of New York. 

The New Jersey board has before it an application to abandon train 
service in the State of New Jersey and another application to extend 
the service to connect with either the Pennsylvania Railroad, the New 
York, Susquehanna & Western, the Delaware, Lackawanna & West- 
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ern, the Erie, or the Hudson and Manhattan Tubes. The Erie, the 
Lackawanna and the Susquehanna do not want us and to top the whole 
thing off the New York Central threatens to take the abandonment 
case to the I.C.C. if the New Jersey board does not play ball. 

Senator Case. Excuse me. These are applications pending in the 
alternative ? 

Miss Truuut. Yes,sir. Yes, sir. 

Senator Case. Have they been heard? By the Public Utilities Com- 
mission in New Jersey ? 

Miss Truuut. The hearing on the relief for the removal of stations 
in New York has been heard and the matter is still pending for deter- 
mination. 

Senator Case. That is not the abandonment of service? 

Miss Tru. No, sir, it is not. The abandonment hearings—there 
were no abandonment hearings in New York State. The New York 
Commission when the New York Central filed petition for relief was 
granted the relief, conditionally, without a hearing. The conditional 
relief was that if the trains continued to operate in the State of New 
Jersey, they were to continue in the State of New York. 

In Rockland and Bergen Counties we have a problem, there. At 
the State border we have no train terminal where the trains can be 
deposited. The trains would still be dead-heading into New York 
State and the terminal at West Haverstraw. Under those conditions 
I imagine the Commission felt since the trains were operating dead- 
head they might as well carry the passengers. 

Senator Casr. Of these 4,000 passengers can you tell us how many 
are New Jersey residents and how many are New York? 

Miss Tru. I would say that from our counts there were approxi- 
mately close to 3,000 passengers that came from the State of New 
Jersey and the remaining thousand to fifteen hundred, depending on 
which day of the week and the time of the year, were New York State 
residents. 

Senator Casr. Most of those New York residents were going to the 
terminal in Weehawken for passage to New York City ? 

Miss Trout. That is right. 

Senator Case. The same is true of most of the New Jersey passen- 
gers, there is not much travel within 

Miss Truuui. No, sir; in fact that was our whole argument, there 
would be no sense in having service just terminate at Weehawken 
with no passage to New York City, since I would say 99.44 percent 
of the passengers were going into New York City. That is the main 
difficulty with the service today. 

Senator Casre. Go ahead. 

Miss Truuu1. Continuing with your question, sir, the application on 
the removal of the eight stations in New Jersey is still in the process 
of hearings before that board and I understand that hearings will 
continue on the 13th of July. 

The application for the extension of service within the State of 
New Jersey is being heard on the 6th and 7th of July. The first 
show-cause order in that case was closed, the last hearings, on the 29th 
of May, I understand, and there was another show-cause order by the 
New Jersey board to bring in the Delaware, Lackawanna & West- 
ern, and the Susquehanna, the Erie and the Hudson & Manhattan 
Tubes into the proceedings. 
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record as an exhibit, with the permission of the committee. 
timetable of the West Shore River Division. 
I have copies here available. 
Senator Casr. We will include that as an exhibit. 
(The document referred to is as follows:) 


ating timetable. 





Briefs on that case were due last Monday and I believe if there is 
further continuation it will be on the fifth and sixth of next month. 
I have here a document I would like to have incorporated into this 


Weehawken to West Norwood and West Haverstraw 


It isa 


It is the presently oper- 


{All trains operate daily except Saturdays, Sundays, and Sept. 7 (will not carry checked baggage)] 


Miles 


0} Lv. Weehawken 


Eastern daylight time 

















6 | Lv. Little Ferry............ | 4 50|.....| 5 39|_. 

7 | Ly. Ridgefield Park..........| 4 52)- | & 42).... 

S11 Lv. West View=.<.-0c5<x< | 4 54]. -| 5 44). 

8 | Lv. Bogota (Hackensack) | 4 56).....| 5 47|.. 

JR | er SOG cise 5 50). 

11 | Lv. West Englewood---...-- | § 03) 5 35) 5 53}._.../__- 
12 | Lv. Bergenfield____.__.-- ..-| 5 07| 5 39) 5 56|_._-- 

SS i U0 PNOess ons 5 10) 5 43) 6 00).....| 
15 | Lv. Haworth.............-- 5 13] 5 47|.....|.....| 
16 | Lv. Harrington Park------- gi of): 

18 | Lv. West Norwood, N.J_--- Dae @ Obl 2665 fasecct 
74 Lv. Teooen, N.Y.....-..<.. 5 22 5 59) 6 08) eae 

21 | Lv. Orangeburg-..........-.-.- 15 25| 6 03) 6 11). 

Se eee 5 28) 6 06) 6 14) 6 20 

25 | Lv. West Nyack............ 5 33| 6 11] 6 19) 6 26 

27 | Lv. Valley Cottage. -......-. 5 37) 6 16) 6 24 6 31 

20 | Lv. Congers (Rockland Lake).| 5 41| 6 20| 6 28| 6 36 
33 | Lv. Haverstraw--.......-.-- 5 50) 6 27) 6 35) 6 45 
34 | Ar. West Haverstraw-...... 5 55| 6 30| 6 38| 6 49 

PM|PM PM/|PM/|PM 


Note: Light face figures denote a.m. time; bold face figures denote p.m. time. 
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[All trains operate daily except Saturdays, Sundays and Sept. 7 (will not carry checked baggage)] 





Lv. West Nyack---.--- ial sb ts ip tits cai ticas eich te 5 29) 6 19) 6 34, 
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Miss Trutit. I also have a document here I would like to have 
incorporated into the record as an exhibit with the permission of the 
committee, and it is the letter of the Citizens United Transit Com- 
mittee dated May 14, 1959, to the commuter. It is with regard to the 
questionnaires which I will speak about in a moment. 

Senator Casr. Very well. 

Miss Truxut. I also have copies of those available here, too. 

(The document referred to is as follows :) 


CITIZENS UNITED TRANSIT COMMITTEE, 
Teaneck, N.J., May 14, 1959. 

DEAR CoMMUTER: Since the termination on March 25, 1959, of the ferry service 
between Weehawken, N.J., and West 42d Street and Cortlandt Street, New York, 
N.Y., only a handful of our 5,000 members continue to travel regularly on the 
West Shore. The reason for this is obvious: there no longer exists a practical 
and economic means of crossing the river from the terminal at Weehawken. 

Accordingly, the New York Central has petitioned both the New York Public 
Sérvice Commission and the New Jersey Board of Public Utility Commissioners 
for permission to discontinue all of its passenger train service on the West Shore, 
an event toward which the most expensive efforts of the railroad have continued 
for almost 5 years. The New York Commission, while it has at last acceded 
to this demand of the railroad and without any public hearings, has done so, 
nevertheless, upon the proviso that so long as any of the West Shore passenger 
trains in fact do continue to operate, service must continue to be offered to 
New York commuters and passengers. The New Jersey board is now in the 
process of holding public hearings. 

In an effort to make useful once again the West Shore passenger service ag an 
effective instrument of public transportation, there is also being held before 
the New Jersey board public hearings to determine whether or not the New 
York Central should be required to operate its West Shore passenger trains over 
existing trackage into Jersey City so as to permit passengers to cross the river 
and enter New York City via the Hudson and Manhattan tubes to the H. & M. 
downtown and midtown Manhattan terminals. 

Your Citizens United Transit Committee continues to participate actively in 
all of these West Shore proceedings, and in an effort to assist the New Jersey 
board in its determinations your committee asks you to make known your needs 
and demands for public transportation service between your home and New 
York City. There is enclosed herewith a questionnaire which you are asked 
to complete fully and return to us promptly. You will observe at the end 
of the questionnaire a space for “Remarks.” Here you are invited to express 
your views and opinions relating to your public transportation requirements. 

Your committee appreciates the impracticability of asking each of you to testify 
individually in the multiple proceedings before the several regulatory agencies 
and, therefore, has adopted this survey method to ascertain your needs. You 
may be assured that your needs and views will be made known to the responsible 
government officials upon whom we must rely and who are working toward the 
end that your public transportation needs may be satisfied. Please do yourself 
and your neighbors a real community service by promptly completing the 
enclosed questionnaire and mailing to: 

— Marjorie S. Zehrfeldt, secretary CUTC, 664 Martense Avenue, Teaneck, 
We enclose an extra questionnaire. Will you please ask a friend or neighbor 
who is interested to fill it out and return to us promptly. We do have a limited 
time in which to work and we must have all returns in quickly. We are now 
scraping the bottom of our treasury in making this survey. We need money. 
Won’t you please continue your support and send us your dollars with completed 
questionnaire. Thanks. 

Epwarp J. MARTIN, 

Capt. N. A. F. Krnescore, 

Mrs. MARJORIE 8S. ZEHRFELDT, 

G. R. Sumxko, Chairman, Survey Committee. 
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Miss Truuu. I also have here a document I would like to have 
incorporated into the record as an exhibit, with the permission of 
the committee, and this is the questionnaire which we distributed to 
the commuters. 

Senator Casr. That may be included. 

(The document referred to is as follows :) 


CITIZENS UNITED TRANSIT COMMITTEE QUESTIONNAIRE TO BE ANSWERED BY 
WEST SHORE COMMUTER 


ki ee ar a ee csbdsd ocmiah fp inimense i asinelmeasmes 
(Number) (Street) (Town) (State) 

(1) Now that the Weehawken ferries have ceased to operate, do you still 
commute regularly on the West Shore-River Division of the New York Cen- 
tral? (check) ( ) Yes. (. ) No. (If No) Please give the approximate date 
you ceased to commute on the West Shore and the reason. 

(2) Please identify by train number or arrival or departure time at Wee- 
hawken, the train upon which you used to or presently commute. 

(3) Prior to their termination did you use principally the West 42d Street 
ferries or the Cortlandt Street ferries? (check) ( ) West 42d Street. ( ) 
Cortlandt Street. (  ) Both. 

(4) If there were to exist a direct nonstop bus connection of reasonable 
cost between the West Shore trains and the Port Authority Bus Terminal at 
8th Avenue and West 40th Street, would you commute regularly on the West 
Shore trains? If the answer is No, please state why. (check) ( ) Yes. 
. 2am 

(5) If the West Shore trains were to be operated in regular service to Jersey 
City or Hoboken for transfer to the H. & M. tubes or Lackawanna ferries, would 
you commute regularly on the West Shore trains? (check) ( ) H. & M. 
tubes. ( ) Lackawanna ferries. ( ) Either. ( ) No. If you answer is 
No, please state why. 


(6) What is your present means and arrangements for transportation to and 
from New York City? (Check all means used.) ( ) Train. ( ) Bus. ( ) 
More than one bus. (_ ) Private automobile. 


(7) Do you find the present public transportation satisfactory to meet your 
needs? (check) ( ) Yes. ( ) No. (If No) Please state why. 

Additional remarks: 

Miss Trout. I have here 1,099 completed questionnaires, which 
we have received from our commuters during the past 3 weeks. We 
are still in the process of tabulating the results of these questionnaires 
but of the 967 questionnaires we tabulated, we received the following 
results from people in 19 New York towns and 23 New Jersey towns. 
All of these persons were or still are commuters on the New York 
Central’s 11 eastbound and 12 westbound trains. 

Our survey shows that 875 people stopped commuting on the West 
Shore, 745 of those when the ferries ceased operation, 90 of those at 
a later date. Ninety of those commuters who responded are still 
utilizing the service of the New York Central West Shore River 
Division. We had responses from 445 West 42d Street riders, 453 
Cortlandt Street riders and 69 passengers that rode both ferries. 

In response to question No. 4, 348 passengers said they would regu- 
larly commute on West Shore trains if there were to exist a direct non- 
stop bus connection of reasonable cost between West Shore trains 
and the Port Authority Bus Terminal at 8th Avenue and West 40th 
Street. 

In response to question No. 5, 247 people said they would commute 
if they could use the Hudson and Manhattan tubes, 124 if they could 
use the Lackawanna ferries, 408 said they would use either one. 
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In response to question No. 6, 349 said they presently commute by 
train, 561 by bus, 121 by more than one bus, and 230 by private auto- 
mobile. 

There were 804 commuters that said they were not satisfied with 
their present public transportation. 

There were 16 questionnaires that we eliminated from our tabula- 
tion because the users either worked in Rockland or Hudson Counties 
and therefore had no use for trans-Hudson service. 

It should be noted that our survey was made by the use of a list of 
3,200 names dating back well over 4 years. We are indeed proud of 
the number of returns for these questionnaires speak more eloquently 
than any individual can. 

We support the legislation in 8S. 1331 and S. 1450 because of our 
responsibility to the commuters and residents who lack alternate and 
satisfactory service to meet their demands. 

We are aware that the Transportation Act of 1958 has resulted in 
serious economic consequences to*not only the New Jersey and New 
York counties, but to the townships and municipalities as well. At 
least one township has already solicited assistance from the New York 
State Board of Equalization. 

The commuters on the West Shore have been most seriously hurt 
by the effects of the Transportation Act. We are not here for the 

urpose of shedding tears over the river division but are here in the 
See that we can save other commuters who face a similar problem 
the distress which we are now experiencing. 

We, in the two States affected, live in a growing area. And we 
should be ready to meet the fact that they will not grow as well with 
inadequate transit facilities, reduction in bus routes, and curtail- 
ments in train and bus service such as is the case in the State of New 
Jersey and New York at the present time. 

In closing, our organization wishes me to express its gratitude to 
the members of this subcommittee for the opportunity of appearing 
here today. 

I have here two documents I would like to have incorporated in 
this record as an exhibit, with the permission of the committee. 

The first of those is a map of the Bergen County, N.J., showing the 
bus service, the alternative bus service on the carriers Red & Tan 
Lines and the Public Service Coordinated Transport, both of which 
operate in the State of New Jersey. Red & Tan operates a little way 
into the State of New York. 

This map and the other were both prepared under the direction of 
the New Jersey Public Utility Commission. They show the service 

rior to its being curtailed and some of the service which was aban- 
Toned prior to May 9, 1959. 

The blue penciling reflects the Red & Tan Line service. The red 
unbroken line the service of Public Service Coordinated Transport, 
and the red broken line reflects the service which was abandoned prior 
to May 9, 1959. 

Senator Case. Without objection, that document may be included 
in the record but not reproduced in the transcript. It will be placed 
in the files of the committee for inspection by anyone interested. 

(The document referred to will be found in the files of the commit- 
tee and is marked “Exhibit A.”) 
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Miss Trutii. The second map shows the Public Service Coordinated 
Transport in red and the Red & Tan Line in the blue, as operated 
after May 9, 1959, with all the curtailments in service, there. 

Senator Casz. That will be disposed of in the same manner as the 
previous document. 

(The document referred to will be found in the files of the commit- 
tee and is marked “Exhibit B.”) 

Miss Trutut. In closing our organization wishes me to express its 
gratitude to the members of this subcommittee for the opportunity of 
appearing here today. 

Thank you, sir. 

Senator Case. Thank you very much indeed, Miss Trulli. I ap- 
preciate your coming down. 

Miss Trouuur. Thank you. 

ae Case. Our next witness will be Mr. Berger of Philadel- 
phia. 

Mr. sane. the committee did call you earlier but perhaps a little 
too early, because of a change in time, and I just want you to know 
that we had not been unaware of your desire to testify. 


STATEMENT OF DAVID BERGER, CITY SOLICITOR, PHILADELPHIA, 
PA., ACCOMPANIED BY ALLEN RUBEN 


Mr. Brercer. I appreciate your remarks very much. Unfortunately 
I went to the other room. 
genntoe Case. This room is so small you probably find it hard to 

Mr. Bercer. I have taken the liberty of asking my deputy, Mr. 
Allen Ruben, of the Philadelphia Bar, to accompany me here. 

I am David Berger, the city solicitor for the city of Philadelphia. 
I am very grateful to the chairman and to the members of this dis- 
tinguished committee for permitting me to present at these hearings 
the position of the city of Philadelphia, and Mayor Richardson Dil- 
worth with respect to bill S. 1331 proposing an amendment to the 
Transportation Act of 1958. 

The city of Philadelphia sincerely believes that by adopting bill 
S. 1331 Congress will make possible a further period of time to create 
and implement a long range, if not permanent, solution of the com- 
muter train problem. 

At these hearings, two penetrating questions have been asked. The 
first is whether it is possible to cut the huge operating deficits in 
operating commuter lines. The second is whether the millions of 

assengers now accustomed to riding in automobiles on the super- 
ighways can be induced to use public transportation. 

We answer both questions emphatically “Yes.” We base these 
affirmative answers on our experience in Philadelphia. 

We have the combination of wholly intrastate commuter problem, 
the interstate commuter problem, because as the distinguished Sena- 
tor from New Jersey knows, we have quite a few people going back 
and forth from Camden and surrounding communities in southern 
New Jersey to the Philadelphia area. 

We also have the problem of commuters from and to Philadelphia 
and the surrounding counties in Pennsylvania and Delaware. 
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In other words, Philadelphia stands today as the core of a great 
metropolitan center and so we are beset by all the varieties of prob- 
lems, especially in the commuter field, which this committee has been 
considering in listening to the witness from time to time, up to now. 

I may say also that Philadelphia is blessed by having physically in 
terms of rights-of-way and railroad lines of what I consider to be 
the finest complex of potential public transportation in the United 
States. We have the Pennsylvania Railroad, the Reading Railroad, 
we have the so-called Seashore Lines which go across the river, we 
have subways, we have elevated, we have, of course, buses and trolleys. 
So the big problem is one of coordinating, integrating and doing 
something which will enable us to make use of this great potential. 

Now let me briefly summarize what we have done in Philadelphia. 
We made a 2-year study of this entire situation. This revealed the 
usual picture of the continual downward trend in the use of com- 
muter trains as the principal means of bringing people to and from 
the central core of the city. This downward trend in use unques- 
tionably was coupled with the well-known inflationary factors in our 
economy. The result was the piling up of deficits. ‘This resulted in 
train curtailments and increased fares and this combination really 
pushed the passengers away from the commuter trains. 

Naturally, Mayor Dilworth became quite concerned. Reports by 
our Urban Traffic and Transportation Board, which is comprised of 
leaders of transportation, finance, industry, labor, and other commu- 
nity representatives, showed that unless something were done to inte- 
grate the various public transportation lines, the city of Philadelphia 
would be strangled by an octopus of highways, daily and continually 
bringing in thousands upon thousands of automobiles, bumber to 
bumper. Ultimately, this would have drastic economic and physi- 
cal consequences to the central part of the city. Unless something 
were done, and quickly at that, the very existence of the city was 
threatened. 

_ Senator Case. Mr. Berger, I am sorry. There is a rollcall pend- 


I will leave it up to you whether you wish to continue with your 
statement or wait until I return, which will be 15 or 20 minutes. If 
you decide on the former course, I can assure you it will be read by 
me with great interest. I will return in about 15 or 20 minutes. 
Counsel will be here. 

Mr. Bercer. Well, Senator, in view of the fact that we do have 
some other problems in Philadelphia, and since I planned to return 
early, would you forgive me if I continue with this statement ? 

Senator Case. I made the suggestion with the knowledge that that 
was SO. 

Mr. Bercer. May I also say that I stand at the service of this dis- 
tinguished subcommittee and and would be very happy to return if 
after you read my statement you feel that there are some questions 
which you yourself would like answered, in addition to this. 

Senator Caspr. I appreciate that and I know that the committee 
does too. We appreciate your being here. 

In view of the situation which has developed, Mr. Berger will be 
the last witness today. We will not be able to continue this after- 
noon because of the situation on the floor. 
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The remaining witnesses to be heard will be heard at a time to be 
announced and it is my personal hope that the two people here both 
from Washington, Mr. Roberts and Mr. Hammond, and also the wit- 
nesses representing the carriers, particularly any of them who wish 
to testify at all on this bill—and I hope that many of them will— 
I hope that this testimony will be taken very shortly indeed. 

I noted with great interest Mr. Mahoney’s statement that the ac- 
tion on our bill, on these pending bills, has apparently determined 
and directly affected action by the railroads for discontinuance in dis- 
continuance proceedings. I think it is essential that we get on with 
our consideration of this and dispose of this matter and make a rec- 
ommendation to the full committee and have the full committee make 
a recommendation to Congress as promptly as possible. 

Now I must leave and I apologize to you. 

Mr. Bercer. May I just add one slight word, sir, before you go: 
When you read my statement, would you do so with the attitude 
that we believe that this experience which we have and what we are 
doing in Philadelphia demonstrates the validity of your point, namely 
that this stopgap legislation has a real purpose and that if you do 
enact this you will give us and other governmental agencies the time 
to reach the long-range solution to the commuter problem. 

Senator Casr. Thank you very much. 

Mr. Bercrer. At Mayor Dilworth’s request we prepared and con- 
summated a plan of action. We based our plan on the conclusion that 
two basic factors, acting in combination, drove hundreds of pas- 
sengers away from the commuter lines. These were: (1) the con- 
tinual erosion of service, and (2) the continual increase of fares. 

When you consider that the attrition of service and the increase 
of fares were accompanied by a complete failure to improve the 
quality of service—as by replacing obsolete equipment—you can 
readily understand why so many people have forsaken the commuter 
lines, and substituted their private automobiles to get in and out of 
the city. 

As a first step toward alleviating the situation, I negotiated an 
agreement with the Pennsylvania Railroad and the Reading Co. with 
respect to their lines operating from the central part of the city of the 
northwestern part of the city. This is the project now known na- 
tionally as Operation Northwest. On a purely experimental basis 
for a period of 6 months, we offered to the public many more trains 
at sharply reduced fares (about 40 percent discount). We tied in 
the bus and trolley lines at both ends of the train ride, also at er 
reduced fares (over 40 percent discount). We made it possible 
for a commuter to purchase one ticket good for a bus ride from home 
to the railroad station; thence by train to the center-city terminal, 
and finally by bus to his downtown office. All this for a total of 50 
cents. 

You will be interested to know that under the agreement between 
the city and the railroads, the city pays to the railroads only the 
estimated out of pocket costs for the additional service. This 
amounted to $160,000 for 6 months. The railroads retained all the 
fares collected to make up for the greatly reduced fares. 

In its first 6 months, Operation Northwest was an unqualified suc- 
cess. We immediately arrested, then reversed the downward trend. 
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The remarkable fact is that with Operation Northwest the city has 
completely reversed the trend of passenger use of railroad facilities. 
Already, greater than 20 percent more people are using the north- 
west-central-city lines than last year. As time goes on, the percentage 
will climb further upward. 

So successful has Operation Northwest been that I was requested 
by Mayor Dilworth to negotiate a similar arrangement with respect 
to the northeast sections of the city. This I did. On September 8, 
1959, Operation Northeast will roll. In this operation, too, we will 
have combined bus and trolley lines at both ends of the railroad serv- 
ice. These will also be at sharply reduced fares. Again, a combined 
ticket may be used so that one can leave his home in the outer north- 
eastern suburb of Philadelphia, take a bus to a railroad station, take 
a train into the Reading Terminal, and then catch another bus which 
will take him to his place of business downtown. Again, all of this 
will be at a cost of 50 cents as compared with the previous combined 
cost of about $1 and at least $2 for driving an automobile into town 
and parking it. 

There is one essential difference in our agreement on Operation 
Northeast. We will pay the Reading Co. $105,000 for a 33-week ex- 
perimental period, but the city will retain all fares collected on the 
new trains added. This will make the people of the northeast direct 
partners with the city in this exciting venture. 

This operation has an essential difference in that the people of the 
northeast will join as partners in the venture with the city because 
all the fares which we will collect on the new trains added by the city 
will be turned over to the city, itself. Now this means that a person 
living in the northeast or the northwest part of the city can take a 
bus from his home, to the station, take a train into town, take a bus 
downtown, all for 50 cents as compared with a minimum of $2 or more 
for driving an automobile into town. 

Now the remarkable fact is that the success of Operation North- 
west came without any new equipment and without adequate parking 
facilities. Our market research reveals that with the addition of 
these factors, the success of Operation Northwest would be really 
startling. 

Therefore we now know that it is possible to bring back the com- 
muters by the thousands to public transportation. We also know 
that we can substantially cut down deficits in operation of commuter 
lines. All of this can be accomplished by applying well known prin- 
ciples of modern merchandising to commuter operations. The de- 
mand for the product exists. It can and must be met with attractively 
packaged merchandise, offered at a fair price and effectively promoted. 
A merchant cannot sell merchandise he does not have on his shelves. 
Neither can a railroad sell commuters a nonexistent service. 

As result of the unqualified success of Operation Northwest, we are 
now meeting with Pennsylvania and Reading representatives to bring 
about the following improvements with respect to the commuter facili- 
ties used in both Operation Northwest and Operation Northeast: 

1. Replacing obsolete equipment with modern, streamlined cars 
which are economical to operate and maintain. 

2. Replacing horse and buggy stations with modern economical 
ones having adequate parking and other facilities. 
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3. Adding perimeter parking areas. 

4, enslontie revising the service to meet the changing needs of 
commuters, including skip-stop, express, shopper, and theater runs. 

5. Adding various services in the cars themselves to make the ride 
a really pleasant experience. 

We estimate the cost to run at the beginning around $10 million 
and in doing so—and I will explain briefly how-we are going to 
accomplish this, without going into too much detail. I would like 
to comment that in the recent Interstate Commerce Commission Rail- 
road Passenger Train Deficit Report No. 31954, at pages 101 and 102, 
there are stated nine recommendations of the Commission to the rail- 
roads and others for bringing about some solution to this problem, 
and of these, the fourth talks about where the railroads are unable 
to operate a particular local or commuting service at a profit or where 
such service is essential to the community or communities served, that 
steps should be taken by the community or the municipalities. Phila- 
delphia has done that. This statement of mine details what we have 
done in this regard. 

The seventh was that experimentation by the railroads with new 
types of coaches, sleeping cars, dining and other facilities be con- 
tinued. We have done that and are working on plans to replace these 
obsolete cars, some of which are 50 years old, with new, modern 
equipment, and it is somewhat startling to hear serious consideration 
being given to economic deficits where you run equipment as old and 
as costly to maintain as this equipment is. It would be tantamount 
to saying that a local taxicab driver comes in for an increase in rates 
because he is losing money where the equipment he is using is a fleet 
of 1914 Cadillacs. Naturally it would be expensive and it would 
become uneconomic to run. 

That railroad management should continue efforts to improve the 
attractiveness of service to stimulate traffic. That is another recom- 
mendation. 

That seems to be put in a euphemistic style. We are actually be- 
ginning these efforts and we are going to take the steps which we 
believe will be important in doing that. 

Then the other recommendation about studies with regard to elas- 
ticity of demand, I think they are very important, and we will have a 
constant day-to-day revision if necessary of the service to meet the 
demand, but the important thing is that it will be based on what is 
needed, not on that bottom line which says how many dollars there 
are. And we think that curiously enough you will get economic 
results by meeting the demands of the public. We think that is the 
way to do it. 

fter completion of these plans, under Mayor Dilworth’s direction 
we will take action to put them into effect immediately. My staff is 
already preparing the necessary legal documents to procure authori- 
zations for self-sustaining loans which will make possible the early 
acquisition of modern, streamlined equipment for Operations North- 
west and Northeast. 

In Pennsylvania our courts recognize self-sustaining loans as 
projects which are authorized by municipalities which can sustain 
themselves and need not therefore be included in computing the debt 
of the municipality in calculating the maximum constitutional 
detriment. 
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We are also working out the necessary details alongside our techni- 
cal experts for the acquisition of the new station and parking sites. 
After we complete the entire package, we will discuss it with the out- 
standing public relations people in Philadelphia and request them to 
cooperate with the city in devising a communitywide promotion. 

Based on the encouraging results of “Operation Northwest,” we 
have no doubt that we are on the right track. 

You have already heard from other witnesses about the importance 
of good commuter service to a metropolitan center. We naturally en- 
dorse this view. On the basis of what we have already done in Phila- 
delphia, we have proved that there is a practical need for stop-gap 
legislation now to help preserve the passenger carrying service of our 
country. 

We suggest that pending the successful development of Philadel- 
phia’s program, and until other municipal, State, and Federal Gov- 
ernments can formulate and put into operation their own programs, 
the law should provide, as does 8. 1331, for public hearing by the 
Interstate Commerce Commission, in which the railroad should carry 
the burden of proving the discontinuance of passenger service will be 
be in the public interest. 

In that regard may I say we endorse the view of the Interstate Com- 
merce Commission which said that 13a((1) should be amended to 
make it definite that the burden of proof in these cases would be on the carrier 
which we believe is where it should be. 

I would also like to make reference at this point in the record to 
the fact that yesterday New Jersey shanna its plan for a huge 
commuter subsidy to be based primarily upon surpluses, as I under- 
stand it, from turnpike revenues. 

We have in Philadelphia been contemplating such a plan for the 
last 2 years, but we have different conditions and therefore we are 
arriving at our solution in an entirely different manner. 

We do suggest this to the committee, and the main reason I stayed 
here to continue my talk and my testimony is that I wanted to have 
the opportunity to present some technical matters to the counsel and 
others who are naturally more intimately concerned with technical 
matters. 

We do suggest that in addition to notice to the Governor of each 
State which the law presently provides, the similar notice should be 
Aten to the mayors of the communities affected by the proposed train 

iscontinuance. 

Frequently it is the cities who alone have the knowledge and ca- 
pacity to participate actively in behalf of the public in these hearings. 

Naturally this would only cost a very little more for the Interstate 
Commerce Commission to notify the mayors of the different commu- 
nities. We think that would be of tremendous assistance in develop- 
ng and presenting all the relevant facts to the ICC. 

Mr. Barton. You want the ICC to do the notifying, or the carrier? 

Mr. Bercer. We prefer to have the ICC. We do not think that 
would be too much of a clerical burden. However, if after further 
study, sir, it should develop that that would be an insuperable bur- 
den, which I doubt, why then I would certainly want to see a pro- 
vision in the law making it mandatory for the railroads to notify the 
mayors. 
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Mr. Barton. In any event, you want the mayors notified ? 

Mr. Brrcer. We want them notified. We do not want to wake up 
and read in the morning Enquirer, or the afternoon Bulletin, that 
certain trains have been Teacena off. Because our experience is that 
once a train is knocked off the track, it never gets back on. 

Now, we also have one or two other technical points which we would 
like to take the opportunity at this time to call to your attention. 

In this bill, as I read it, S. 1331, you will note that section B which 
quotes 19(a) in line 1, on page 2, uses the words “Proposing to dis- 
continue” and the word “discontinue” stops there and there is a 
comma after it, but there are two words which I believe were in- 
advertently omitted from the law. 

These words are “or change,” “discontinuance,” “or change.” 

You will note on page 3 line 4 the words are used “where the dis- 
continuance”—again the words “or change” are omitted. 

You will note on page 3 line 17 the word “discontinuance” is used. 
The words “or change” are not included. 

Mr. Barton. Line 3, page 44 

Mr. Bercer. Line 4, page 3, also page 3, line 17. 

That is at the very first partial word “continuance” and also line 
24 of page 3. 

I call this to your attention especially because, if you read lines 12 
and 13, on page 4, you will see that the language is “In passing upon 
any proposed discontinuance or change” which leads me to believe the 
statement is inadvertent. 

It is not merely technical because, in my experience in having tried 
quite a few of these train discontinuance cases 

Mr. Barton. That subparagraph (c) on page 4, do you notice there 
the Commission is enjoined to consider among other things the car- 
rier’s revenue in freight or passenger service / 

Do you think the Commission should also consider the carrier’s 
expenses, too ¢ 

{r. Bercer. Yes. I would say the Commission should be required 
to get the total picture. 

As I understand it, sir, the courts feel, and I think properly so, 
that the regulatory agency should view the picture in its totality and 
I think the expenses certainly ought to be considered along with the 
revenues, and I want to add this, the main reason I am in favor of 
that particular provision here with regard to revenues, my experience 
leads me to the conclusion that railroad accounting is, if I may para- 
phrase a very distinguished orator “a riddle wrapped in a mystery 
constituting an enigma.” 

It is usually the case after deep and penetrating analysis, you find 
that a lot of the expenses which really should be and fairly allocated 
to freight, get somehow shifted over to the passenger and especially 
the commuter lines. 

Mr. Barton. Youare prening as a lawyer and not as an accountant. 

Mr. Bercer. I am speaking as a lawyer who has examined and cross- 
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examined quite a few accountants. 

Now I suggest, therefore, the city of Philadelphia takes the position 
that in order to slow down the rate of abandonment of passenger 
service and so to preserve public rail transportation and until such 
time as long-range programs such as the ones adopted in Philadelphia 
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are put into effect and operation, the city of Philadelphia urges this 
committee to act favorably upon this bill. 

Thank you very much. 

Are there any questions ? 

Mr. Barron. Mayor Dilworth was here recently and discussed the 
financial matters with us. 

He pointed out that the city chose to make direct cash payments 
rather than having tax forgiveness under another arrangement. 

Could you explain for the record why that is done? 

Mr. Bercer. I am happy to have this opportunity because, as you 
know, Mayor Dilworth is an extremely busy gentleman and although 
a lawyer, he, after deciding the policy, turns all the legal details 
over naturally to his counsel and I am his counsel. 

We are not making cash payments as such. I do want to make 
this clear. The theory of our arrangement with the railroads today 
is that we say to the railroads “We want the following additional 
service no longer being given or not available to the c ity—to the peo- 
ple. We want this service. We want this service and the existing 
service”—both you see—“to be given or offered to the public at a 
reduced fare coming to approximately 40 percent of the—I mean 60 
percent of the present fare.” 

Now, we say to them, “You figure out approximately” because it is 
all approximation; “you figure out approximately what the actual 
out-of-pocket cost is for this additional service.” 

So they take the number of trains, the number of men needed to 
operate et cetera, and our technical people, accountants go in and 
we examine and we finish and finally reach an agreement. 

And so in the case of Operation Northwest, for 6 months we reached 
the agreement of paying a total of $160,000 to the two railroads. 

The Pennsylvania and the Reading. 

The Pennsylvani a got the major portion of that. Now they were 
allowed to retain that. money and all fares because they reduced their 
fares on these lines, the Northwest lines, including not only the fares 
on the new trains brought about by the city ’s contract with them, but 
also the old trains which they were running. 

So they kept all the revenues and that was considered by us on an 
ex aed basis to be a fair way to do this. So that we now con- 
sider that we actually purchased and got good quid pro quo from the 
railroads, 

In addition to which we got the information and know-how by 
which we are presently engaged i in pianning the ultimate solution to 
the problem. 

Now, we have this plan but the details I am not at liberty to dis- 
cuss now because they are not completely jelled. 

Moreover, I think it is more appropriate for the mayor to make the 
announcement of that. 

But that is how we work it. Now, we have a slight variation on 
this Operation Northeast. We use the same technique. That is, go- 
ing to begin in September of this year. The way we do that is, we 
have said to the Reading Railroad, “We want the following additional 
trains.” By the way, we have tied in as I said in my testimony, the 
a lines and trolley lines on both ends and we have reduced those 
ares. 
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Instead of being 19 cents they computed it at a figure of 10 cents, 
you see. So we are not giving the PTC which operates the trolleys 
or the buses anything at all. They donot get anything. That is just 
part of the overall transportation service. 

But with the Reading, in Operation Northeast, we have this differ- 
ence: I agreed to a figure of $105,000 for 33 weeks—again on an ex- 
perimental basis. And I secured agreement that every fare collected 
on the new trains which the city causes to be run on Operation North- 
east gets turned over to the city. 

So that our maximum liability is fixed at $105,000 but it is subject 
to being reduced by whatever we collect. 

Now, the reason I did that was that I wanted the public, especially 
those who live in the northeast section of the city, where they have 
badly needed public transportation but where so many have gotten 
into the habit of using their automobiles, to give them an additional 
incentive to leave the automobile at the home or at the station, either 
one, but get in a bus or else get in our trains and come into town. If 
they do that, why then they not only get a real good bargain in trans- 
portation but in addition they cut down their liability as taxpayers. 

That is the way we have done it and it is different from the Old 
Colony technique which is a cash grant. 

Now we are working on something which is a refinement of both 
Operation Northwest and Northeast, which I think is a very different 
kind of thing than anything done in the United States. 

We have already secured agreement at the top level with the Penn- 
sylvania railroad and the Reading. We are moving along other 
fronts as I said and I am not in a position because it is premature, to 
make any statement of this committee now but I am hopeful that early 
in September Mayor Dilworth will be in a position to announce this 
permanent or long-range solution to our problem. 

Now, the reason I came down here twice to testify and why I re- 
mained to talk to you gentlemen is that we strongly believe it is pos- 
sible to do something about the commuter lines. 

It is not true to say that they cannot be operated economically. We 
believe they can and we think what we have done in Philadelphia 
proves it. 

I thank you very much for patiently listening to me. 

Mr. Barron. Thank you, Mr. Berger. 

I have here a statement of Congressman Donald J. Irwin that he 
has asked Senator Smathers to have incorporated in the record. 

(The statement referred to follows :) 


STATEMENT OF HON. DONALD J. IRWIN, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF CONNECTICUT 


Mr. Chairman, there are in my district, the Fourth Congressional of Con- 
necticut, nearly 50,000 people who are dependent upon the New Haven Railroad 
to carry them each working day to and from their jobs. 

This railroad commuter service is, to them, a most vital function. Without 
it—and without it providing good, frequent, regular and dependable service— 
these thousands of people would be tremendously inconvenienced. 

And in the metropolitan areas of this country, coast to coast, that inconven- 
ience is multiplied many times over, for dependable commuter service is essen- 
tial in those areas as well as in the New York City region. 

That is why I wanted to present my views to this committee in support of 
legislation that will prohibit the discontinuance of railroad passenger service 
even if it is a losing proposition, so long as it involves the public necessity. 
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Commuter service, quite obviously, is a public necessity and the discontinu- 
ance of railroad trains assigned to commuter traffic would prove extremely detri- 
mental to the thousands upon thousands of users in my district. 

I am aware that railroad legislation enacted in 1958 permits discontinuance 
of passenger service by railroads within 5 months of the time of notification 
that a train (or ferry) will be discontinued, unless the ICC orders it continued 
for another year. 

But it is my understanding that insufficient time is allowed within which to 
consider each case. . Section 13a of the Interstate Commerce Act, as amended, 
authorizes the ICC to permit discontinuance, curtailment or consolidation of 
unprofitable railroad services and facilities where continuing the service or op- 
eration of facilities would constitute a burden upon interstate commerce. 

It is also my feeling that the 1958 legislation has not accomplished the pur- 
poses for which it was enacted in this respect, which was to give the ICC juris- 
diction over discontinuance of passenger service similar to its jurisdiction over 
rates in order to further protect the public interest and prevent undue im- 
portance being attached to purely local considerations. 

The result has been a delegation of authority to the railroads without effective 
machinery for review of the regulatory agency. 

As the law is now interpreted by the Federal courts and the ICC, the rail- 
roads have what amounts to full authority to remove any passenger train 
desired unless stopped by the ICC in the limited time provided by the act. 

Legislation now under consideration by this committee will, I feel, provide 
the ICC with more effective reviewing authority which is needed to prevent 
wholesale elimination of passenger service regardless of public need. 

My immediate concern is for the half-million commuters in metropolitan 
areas in this country, approximately 10 percent of whom reside in my district, 
Fairfield County, Conn. 

Just imagine what wholesale abandonment or discontinuance of rail commuter 
service would do to these hundreds of thousands of commuters from coast to 
coast. 

An intolerable burden unquestionably would be placed on our public roads, 
highways, parking facilities, and city streets—a burden that is already 
tremendous. 

Admittedly, there are many problems facing the railroads, the solution of 
which must involve local, State and possibly Federal assistance. 

But while local, State, and even the Federal governments are working toward 
plans to assist in continuing this vital commuter service, it conceivably could 
disappear before these efforts are realized. 

The way things stand now, passenger service, including commuter, could be 
continued or discontinued at the whim of the industry and without opportunity 
for presentation or adjudication of public interest in the matter under the 
present provisions of the Interstate Commerce Act. 

Legislation now under consideration would, in my opinion, adequately restrain 
or remove such a possibility. 

It would do so by requiring the ICC to conduct an investigation and to hold 
hearings where all interested parties would be heard before action is taken on 
a proposed discontinuance. 

Thus each discontinuance proposal would be fully considered by the ICO with 
respect to the effect on the public, as well as on the railroad. 

Legislation now under consideration likewise would require that the railroad 
must apply for and obtain a certificate permitting it to discontinue passenger 
service. 

Elimination of the time restriction now in effect would normally mean that 
the final decision would be postponed not more than 2 or 3 months and would 
guarantee that all interested parties would be heard before action was taken on 
a proposed discontinuance. 

To my mind, this would be fair, equitable, and certainly logical to everyone 
eoncerned. 

The legislation presently under consideration would further empower the ICC 
to impose conditions which might be found to be in public interest, something it 
cannot do under existing legislation. 

It is my firm belief that shifting the burden of proof to the carrier would 
result in the continuance of commuter trains, in particular, upon which the 
public depends and which could be discontinued by default under present 
procedures, 
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The public need should be the prime consideration in the consideration of this 
legislation, although I appreciate the fact that if the railroads are forced to 
operate at a loss it seems fairly obvious that local, State, and/or Federal aid 
may be necessary. 

Certainly enactment of proposed legislation would result in a fairer consid- 
eration of the needs of the public while giving due weight to the position of the 
railroads involved. 


Mr. Barron. As Senator Case has announced, the hearings are 
adjourned until further notice. 

(Whereupon, at 12:50 p.m., the committee adjourned to reconvene 
at the call of the chairman.) 








AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 
(Train Discontinuance) 


WEDNESDAY, JULY 8, 1959 
U.S. SENATE, 


CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
SurFace TRANSPORTATION SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 2:30 p.m., in 
room 1202, New Senate Office Building, Hon. Andrew F. Schoeppel 
presiding. © 

Senator ScoorrreL. Come to order, please. 

I might say that some of the other Senators are on their way. We 
regret that Senator Case of New Jersey is not going to be here today 
but have been assured he will be here tomorrow. His absence is due 
to the fact that there was a death in his family. 

This afternoon we are resuming hearings on S. 1331 and S. 1450 
that would amend the train discontinuance provisions of the Trans- 
portation Act of 1958. 

Mr. A. E. Perlman, president of the New York Central Railroad, 
is the first witness. 

Mr. Perlman ? 

I note that you have a written statement. You may proceed as you 


wish. 


STATEMENT OF ALFRED E. PERLMAN, PRESIDENT, THE NEW YORK 
CENTRAL RAILROAD CO. 


Mr. Pertman. I would like to hit the highlights. 

Senator ScHorrre.. In that event, the entire statement will be in- 
cluded in the record and you may proceed, summarizing it in any 
manner that you desire. We will be glad to hear from your, sir. 

Mr. Pertman. My name is Alfred E. Perlman. I have been a rail- 
roader all my working life and was elected president of the New York 
Central on June 14, 1954. 

There are two approaches which Congress can take if it wants to 
help assure adequate railroad passenger service—including commuter 
service—for the people of this country. 

One is that which this subcommittee, under the leadership of Sen- 
ator Smathers, took last year when it drafted and Congress passed the 
Transportation Act of 1958. This act was a progressive and construc- 
tive move toward restoring some freedom to railroad operations, and 
permitting an appeal from some of the shortsighted, almost unbeliev- 
ably destructive policies being pursued in certain States. The Trans- 
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ortation Act was a step toward recognizing that railroading is a 

usiness like other businesses, and that railroads cannot continue to 
operate if they are hamstrung by restrictive and discriminatory reg- 
ulations which defy the laws of economics, and which make no sense 
under today’s competitive conditions. 

Last year I testified before you on the problems of railroad passen- 
ger deficit operations. When Congress enacted section 5 of the Trans- 
portation Act, you gentleman took the first constructive action in 
years to solve one of the thorniest problems of the industry: the con- 
fiscation of private property by forcing the railroads, through arbi- 
trary regulation, to continue to operate losing services. 

This section of the act, now embodied in the Interstate Commerce 
Act as section 13a, vested certain authority over train discontinuances 
in the Interstate Commerce Commission. You adopted this legis- 
lation because of the way in which certain State commissions had 
abused their arbitrary regulatory powers to the detriment of the in- 
dustry and to the detriment of the interest of the public in sound 
railroad ransportation. 

This section of the act put the State and local governments on 
notice that they have a responsibility to the whole public—that. they 
cannot by their policies make it economically impossible for a railroad 
to operate a service at a profit, and then force the railroad to continue 
to lose money indefinitely by providing that service. For the first 
time you gave the States some incentive to help themselves to save 
their railroad passenger service. At least in the State of New York 
this incentive is working; and at long last the State of New Jersey 
is beginning to realize that it, too, must attempt a solution to the 
problem. 

The other approach which Congress can take is that embodied 
in Senator Case’s bill, S. 1331. This would impose new shackles of 
Government control even worse than those you loosened less than 
a year ago; this would destroy even the limited degree of freedom 
which you wisely saw fit to give to the railroad business only a year 
ago; this would superimpose a harsh and strict Federal regulation 
upon the arbitrary State regulation which has caused so much expen- 
sive mischief in the past. And finally, this would open the way to the 
imposition of a new and arbitrary burden on the railroads—the pay- 
ment of 4 years’ severance wages to employees displaced if a railroad 
were allowed to discontinue a train. 

If you are to allow us to take one step forward to freedom in 
1958, only to yank us back two steps and put new chains on us in 
1959, I hope that someone is drafting legislation for the orderly 
transition of the railroad industry from private to Government 
ownership and operation—for this is what the Case bill would help 
to do. 

Last year I testified about some of the ridiculous actions taken by 
State commissions—particularly those of New York and New Jersey— 
under the guise of “public convenience and necessity.” I told this 
subcommittee about the commuter fare increase case in New York 
in which the commission did not even give us enough to make up the 
increases in taxes which had been imposed upon us by New York 
City since the previous fare increase case 4 years earlier. And then 
the commission, with a straight face, told us that “railroad passenger 
business * * * has not and cannot be operated at a profit.” 
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I mentioned that on the Putnam Division, one of the trains the com- 
mission forced us to run broke down, and we were able to send all 
the passengers home in a taxicab—three passengers but we had to have 
a crew of four to operate the train. 

I outlined the maze of regulation, litigation, and frustration in 
which we go tangled when we tried to discontinue our West Shore 
passenger train and ferry operations. At the risk of burdening the 
record, let me summarize this case once more and bring the record 
up to date, for it has an important bearing on your present delibera- 
tions. 

By 1954, the number of passengers using this service had dropped 
85 percent since 1929. New York and New Jersey and the New York 
Port Authority have built a network of highways, bridges, and tunnels 
serving the area, and the growth of industrialization there has changed 
the pattern of traflic flow, making the rail passenger and ferry service 
obsolete. The Central was losing about $3 million a year on this serv- 
ice when we first sought permission to discontinue passenger operations 
more than 4 years ago—enough to have provided a Chevrolet, if not a 
Cadillac, for each of the less than 4,000 commuters using the service. 

In this case we were faced with procedings before not one but three 
commissions: The Public Service Commission of New York, which 
had jurisdiction over certain trains because they operated in New York 
State; the Public Utilities Commission of New Jersey, which had 
jurisdiction over certain trains because they operated within New 
Jersey ; and the Interstate Commerce Commisison which we and the 
ICC believed had jurisdiction over the ferry service across the Hudson 
River between New Jersey and New York City. 

We filed our petitions in December 1954 and January 1955. The 
New Jersey Commission held 28 days of hearings. The New York 
Commission held 10 days of hearings. The ICC held 12 days of 
hearings. 

Neither New Jersey nor New York would let us discontinue the serv- 
ice, but they both conceded that we were being forced to run too many 
trains. However, the New York Commission told us we would have to 
run some trains the New Jersey Commission told us we could drop. 
When we attempted to comply with these conflicting orders by running 
in New York those trains the New York Commission ordered us to 
run, the New York Commission spread its authority over State lines 
and told us we would have to run those trains in New Jersey, too. And 
for months the New York courts required us to abide by the State 
commission’s decision. 

But that is not the end of this story. After 2 years of proceedings, 
the ICC authorized discontinuance of the ferry service across the Hud- 
son River. But the State of New Jersey went to court and won an 
appeal from this decision in a Federal court which held that the ICC 
did not have jurisdiction. So we were still involved in seemingly end- 
less litigation 3 years after we started the case, because, under the law 
before section 13(a) was passed, it was possible to require us to lose 
millions and millions of dollars year after year in an uneconomical 
and wasteful service. 

That is how matters stood when I testified before you on January 14, 
1958. Still the case dragged on and so did the loss of money. In July 
of last year we tried to curtail our losses on the ferries by eliminating 
weekend and off-hour ferry runs. 
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Some of these were so lightly patronized that it was not worth- 
while to collect fares, because they didn’t amount to enough to pay 
the collector’s wages. The State of New Jersey, through its attor- 
ney general, got the New Jersey commission to issue a show-cause 
order, and after a hearing the commission ordered us to restore the 
service. A State court issued an order to the same effect on August 1, 
1958. 

We showed how the New York commission was telling us how to 
run the trains in New Jersey, and one court told us ICC had no juris- 
diction over ferry service and the other court told us that the State 
commission had no jurisdiction, and we finally had to go to the 
Supreme Court to get something done about it. 

As a result of all these things that were going on, you gentlemen 
saw fit to put in section 13(a) into the bill. 

In July last year we tried to curtail our losses on the ferries in the 
Weehawken service by eliminating weekend and off-hour ferry runs. 
Some of these were so lightly patronized that it wasn’t worthwhile 
to collect fares because they didn’t amount to enough to pay the col- 
lector’s wages. 

You know what happened in that Weehawken ferry. It finally 
went to the Supreme Court for the second time and we got them all. 
But actually how essential were those ferry runs? 

We were forced to have runs on these half-hour schedules that 
didn’t pay us to collect the fares. One night we had a high wind 
that blew the weather deck off one of the ferries, and all night people 
on board got wet. The seven members of the crew and the two 
passengers. 

When the Transportation Act of 1958 became law last August, we 
served notice under its provisions with the ICC of our intention to 
discontinue the ferry service. The ICC had already decided 2 years 
earlier that public convenience and necessity no longer required the 
services of these ferries. 

It had an exhaustive and up-to-date record on the case, since, in 
addition to the record in the abandonment case, it had just completed 
hearings on an application for a fare increase. The ICC took no 
action on our section 13(a) notice, thereby opening the way for the 
discontinuance of the ferries. But New Jersey took action. It went 
to court again and secured a temporary injunction. 

The case went to the Supreme Court of the United States again 
before we finally got clear permission to discontinue. This we finally 
did on March 25, 1959, more than 4 years after these protracted pro- 
ceedings began. 

The day after the ferries were discontinued, revenue passengers on 
the West Shore trains dropped from 3,000 to only 155—an average 
of less than 14 per train. We saw no need to make a Federal case 
out of such an devincety unneeded service and so we took the appro- 
priate steps under State law in New York and New Jersey to effect 
the discontinuance of these unused trains. New York State quickly 
granted the necessary authority. 

But not New Jersey. 

On April 2 the Central petitioned the New Jersey board for au- 
thority to discontinue the trains. At the first hearing, April 27, we 
presented our case in half a day. 
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Of the 155 remaining passengers using our 23 trains, only 55 came 
from New Jersey stations. On April 29 the New Brunswick (N.J.) 
Daily Home News said: 

It seems almost ridiculous to hold a hearing on such a service discontinuance. 
Only one commuter appeared at the Monday hearing. 

But the railroad brotherhoods have their lawyer present to object to the dis- 
continuance. They would, apparently, want the trains to run even if there were 
no passengers at all. This is the road to complete rail bankruptcy and we are 
surprised that in this day of enlightened unionism any leaders should be so 
shortsighted as to demand that their employers head toward bankruptcy. 

The board continued the hearings on May 7, again on May 18, and 
again on June 8. The Central still has no indication as to when we 
may expect to get a determination from the New Jersey commissioners 
in this case. 

So the New Jersey Board of Public Utilities Commissioners is con- 
tinuing the frustrating, delaying tactics which created the need for 
section 13(a) in the first place. For the past 2 months it has com- 
pelled the New York Central to run 23 trains a day for just 55 New 
Jersey commuters. Our daily out-of-pocket loss is $3,100—a total of 
$217,000 since we petitioned the board to discontinue our West Shore 
trains. 

And that’s not all. The New Jersey commission not only requires 
us to continue to run these empty trains, it is also engaged in holding 
seemingly endless pte seg, al have been eight so far, and more 
are scheduled—on a variety of impractical proposals to force the Cen- 
tral to run its trains on the tracks of the Pennsylvania, or the Erie, 
or the Lackawanna, or the Susquehanna Railroads, or some com- 
bination of them. It continues this wordy, legal marathon despite 
the fact that all but 55 of the former New Jersey-West Shore com- 
muters are using alternate means of transportation. 

Questionnaires mailed out by the commuter group themselves show 
that only one out of five of our former commuters would even be 
interested in such a service. Those who testified said they would be 
interested only if the rates remained approximately the same as the 
present rates, which are noncompensatory and highly unprofitable. 

I have a picture here of the five. Fifty-seven commuter trains out 
of Weehawken. This is a picture of the rush-hour train leaving its 
main terminal with three people on board. The average per day is 
two. But this is the type of regulation that we face in New Jersey 
today. 

I would like to have this picture put in the record. 

Senator Scnoepren. The picture will become a part of the record. 
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Photo taken April 23, 1959, aboard New York Central Railroad’s River (West 
(Shore) Division Train 965, leaving Weehawken, N.J., terminal at 5:57 p.m. 
Since Weehawken ferries were discontinued, revenue passengers aboard this 
rush-hour train have averaged two per day. 


Mr. PertmMan. While the New Jersey board fiddles, what’s happen- 
ing along the railroad? On the West Shore, the house is burning 
down, For example: 

On 13 of our 23 daily West Shore trains, we carry less than four 
New Jersey riders—not enough to make up even one game of bridge. 

The rush hour 5:57 p.m. out of Weehawken averages less than two 
New Jersey commuters each night. 

In operating its West Shore trains, the Central now spends 14 times 
more than it takes in—we pay $2.78 per train-mile to keep the West 
Shore passenger service running, and get only 20 cents per train-mile 
in revenue. 

Our last train out in the evening, No. 993, leaves Weehawken at 
11:44. It operates 33 train-miles a day—with total revenue of 65 
cents—or less than 2 cents per mile. 

This record is glaring testimony of mismanagement of railroad 
operations by a State commission. It shows the wisdom displayed by 
the Congress when it enacted section 13(a) of the Interstate Com- 
merce Act. 

It is costing us $56 each day in out-of-pocket losses for each of these 
New Jersey commuters. So now we could provide seven Cadillacs 
and a chauffeur for each of these people instead of just providing 
a Cadillac for each commuter as I said we could last year and still 
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save money. This is what happens when we must depend upon the 
New Jersey commission for intelligent regulation. 

Our only relief now in the face of this absurd and costly further 
example of New Jersey misregulation—23 trains for 55 people—is to 
file notice of discontinuance with the Interstate Commerce Commis- 
sion under section 13(a) of the Interstate Commerce Act. 

A year ago, the Senate Interstate and Foreign Commerce Com- 
mittee, in reporting out this section of the transportation bill, said 
it was required because: 





* * * State regulatory bodies all too often have been excessively conservative 
and unduly repressive in requiring the maintenance of uneconomic and unneces- 
sary services and facilities. Even when allowing the discontinuance or change 
of service or facility, these groups have frequently delayed decisions beyond 
a reasonable time limit. * * * 

And the committee was everlastingly right. 

Before the Transportation Act of 1958 was passed, before the Com- 
mittee on Interstate and Foreign Commerce pinpointed the States’ 
responsibility to clean house—not only in regulation but in taxation 
as well—what was the attitude taken by the States? 

I have already recounted some of the regulatory actions by the 
New Jersey and the New York Commissions. In addition, in these 
two States the taxes imposed upon the railroads have been the highest 
per mile of road in the Nation. The average railroad State and local 
taxes for the whole country amounted to $1,900 per mile of road in 
1957. But in New Jersey the railroads pay $10,000 per mile of road, 
in New York $6,700. 

Every railroad which comes to the port of New York from the 
west except the mainline of the Central must cross the State of New 
Jersey. For decades its strategic location has provided the tax col- 
lectors with a field day at the expense of the railroads. To add to 
the problem, New Jersey has an archaic and discriminatory tax system, 
which takes the railroads at 100 percent of value and other businesses 
at lower rates. New Jersey’s taxation of its railroads make the 
Barbary pirates look like pikers. 

As an example, in 1957, for every dollar the railroads earned in the 
State of New Jersey they paid out $1.78 in taxes in New Jersey. 
That meant taking the additional 78 cents from earnings in other 
States. 

For years attempts have been made to get the State to reform its 
tax laws, without success. Last fall, Governor Meyner of New Jersey 
wrote to the presidents of the railroads in his State as follows: 

The operating and financial difficulties faced by the passenger railroads are, 
as you know, the product of many factors with their roots in history. While 


widespread realization of the existence of the problem is more recent, its de- 
velopment has been gradual and complex. * * * 

From the railroad point of view, it is no doubt true that a dollar saved through 
one means is as good as another, and tax dollars are surely in this category. 
But you cannot disregard the fact that most of those tax dollars are not levied 
by the State for State purposes ; they are local municipal taxes for local purposes. 
Knowing, as you must, that the local municipalities within whose boundaries 
most of the railroad property happens to be located are themselves facing fiscal 
problems, it must be obvious that there is no solution in reducing local railroad 


tax levies if it will do no more than transfer the problem to another who already 
has one of his own. 
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When I expressed my disappointment at what I considered more 
delay, more evidence that State inaction would continue to destroy the 
railroads, more evidence that the State had no intention of taking 
constructive action if it could possibly avoid doing so, Governor 
Meyner replied : 

As I mentioned in my earlier reply, the causes are rooted in history. The 
railroads were built on the concept of owning land for rights-of-way, stations, 
terminals, yards, and the like because the English Red Flag Acts, copied in this 
country, prevented the use of steam-carriages on public highways. The whole 
pattern was upset violently by the coming and acceptance of the automobile. 
The success of the model T compelled the construction of highways, and these 
forced the building of bridges and tunnels. I would doubt that any policy 
even in the early days of this rapid technological change, would have stemmed 
the tide. With aircraft, the development has been even more sudden * * * 

You may be assured that I will continue to do all that I can to participate 
in the common effort to resolve the problem, as I have so far. I urge a patient, 
step-by-step and logical approach because it seems to me that in the long run 
this will be the most effective for the good of all. 

In substance he said somebody has got to pay the taxes; why not 
the railroads. 

I appreciate the value of a “patient, step-by-step and logical ap- 
proach” as much as the next man. But the files in my office relating 
to the efforts to get some logic into railroad taxes in New Jersey go 
back to 1941, ok they do not tell the whole story, for the decade of 
the thirties was also taken up with similar efforts and litigation on 
New Jersey taxes. 

Maybe 20 or 30 years of patience and a step-by-step approach which 
got New Jersey railroads no place is par for the course in New Jersey. 
Maybe it is logical in New Jersey to force a railroad to operate 23 
trains for 55 people, and soak the railroads five times the national 
average for the privilege of losing money, but I doubt it. 

While I am very sorry that Senator Case isn’t here because of ill- 
ness in his family—I am sorry that he isn’t here to hear this record. 
I think he needs it. I know this: 

It is only since the constitutionality of the Transportation Act of 
1958 was upheld that New Jersey created a State Division of Trans- 
portation. It was only last month that Governor Meyner came for- 
ward with a program of action which would provide some tax relief 
for the railroads and make up the decrease in taxes to the local com- 
munities by using the excess profits of the New Jersey Turnpike. 

For the first time, New Jersey is trying to help herself, and I do not 
believe for 1 minute that the State would be making these belated 
efforts if the Transportation Act of 1958 had not been passed. In 
view of New Jersey’s long record of ingenuity in delaying tax reform 
and regulatory reform, I doubt that it will move one step further 
toward helping itself if you remove its incentive to do so by acting 
favorably on S. 1331. 

I doubt very much that New York State would have made the 
substantial efforts to save its commuter railroads if there had been 
no section 5 of the Transportation Act. 

Last year, before the Transportation Act was passed, the New York 
Legislature passed a bill freezing real estate taxes on railroads at 
their present levels. This was regarded as a temporary ee 
until some real reform could be achieved. But Governor Harriman 


vetoed the bill. Incidentally, he vetoed another bill which would 
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have imposed real estate taxes on private businesses using tax-exempt 
Government property for their operations. 

But the picture changed after you passed the Transportation Act 
of 1958. At the same time that Governor Rockefeller was increasing 
income taxes in the State, he had bills in the legislature to decrease 
railroad taxes. Believe me that wouldn’t have happened without the 
Transportation Act of 1958. 

Largely as a result of the recognition of the problem brought about 
by the enactment of section 13a, the State of New York, on the recom- 
mendation of Governor Rockefeller, this year enacted a comprehen- 
sive remedial program designed to give New York’s railroads a chance 
to provide improved transportation service. Major tax inequities are 
being avadiaite corrected and a plan has been devised which may 
make it economically possible to replace outworn commuter equip- 
ment. 

The report of the Governor’s special consultant on ee 
also indicated that henceforth the State should take a realistic ap- 
proach to needed service and fare adjustments. As a result of this 
forward-looking action, the first in our State in years, the Central 
reversed its thinking and its plans with regard to its Westchester 
commuter service. 

Because the State’s action was a needed first step toward making 
our operations economically sound, we have now entered into a pro- 
gram of renovating and refurbishing our commuter cars and repaint- 
ing our commuter stations. We are presently negotiating with the 
Port of New York Authority to see whether or not we may be able to 

uire new commuter equipment under the new act passed by the 
legislature. As a further result of the tax relief and other remedial 
measures, we have also reopened or increased forces at shops and 
other facilities in New York State. 

Clearly this sort of action that Congress hoped to bring about 
through enactment of section 13a is taking effect. This section of 
the act has resulted in giving railroad commuter service in New York 
a new lease on life. It may yet have the same effect in New Jersey, 
if the act is let alone. 

But if you destroy its effectiveness by repealing or emasculating 
section 13a, you will not only help to condemn railroad commuter 
service to galloping decay and tions you will weaken the whole 
interstate railroad system. 

Beyond providing a salutary reminder to the States that they have 
an obligation to participate positively—not just stall and stall—in 
the solution of this peoblih which the States themselves have aggra- 
vated by unfair regulatory and taxation policies, what has been the 
aes. effect of section 13a as it operates?) The New York Central 

as filed notice in four cases: 

1. The Weehawken Ferries: I have already treated this case at 
length. When we filed notice under section 13a(1) last fall the ICC 
did not hold hearings and it did not order an investigation or require 
the service to be continued. It had already held two investigations 
and many hearings and its first order permitting us to abandon the 


ferry line had been handed down 18 months after we first filed for 
abandonment. 
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Final discontinuance of the ferry service did not take place until 
more than 4 years after our original petition to abandon. This is 
scarcely precipitate action. This went all the way to the Supreme 
Court. 

2. Pittsfield-Albany: We filed notice under section 13a(1) to dis- 
continue two trains (one round trip) between Pittsfield, Mass., and 
Albany, N.Y. The ICC investigated, held hearings, and ordered us 
to continue operation of the trains between Albany and Chatham, 
N.Y., for 1 year. 

3. West Shore trains: We filed notice for the discontinuance of 5 
of the 23 trains operated on the West Shore. We withdrew this notice 
when the West Shore ferries were removed and we went to the New 
Jersey and New York commissions for permission to discontinue all 
service on the West Shore. As I have already testified, the New 
Jersey board’s deliberate tactics of delay and confusion have left us 
no reasonable alternative but to file notice with the ICC under 
section 13a. 

4. St. Lawrence Division: In 1956 we sought permission from the 
New York commission to make a substantial readjustment in the serv- 
ice operated here. Our proposal was based upon a careful study of 
the market and was an honest effort on our part to provide service 
which had a chance of becoming self-sustaining. The commission 
granted only partial relief, and ordered us to operate a service which 
incurred a continuing out-of-pocket deficit of about $200,000 a year. 

This was just one more in a long string of decisions where the New 
York commission decided it knew more about how to run a railroad 
than did the railroad itself, and of course the commission did not have 
to make up that deficit. Traffic dwindled away to the vanishing point, 
and in view of the continuing losses, we went to the New York commis- 
sion again in 1958 and sought permission to discontinue all of the 
remaining trains. This was denied, and our present petition asks the 
ICC to review the effect of continuing this service on interstate com- 
merce. It has not yet been acted upon. 

So the practical effect of section 13a, as it has operated in the case of 
the New York Central, has been the discontinuance of an obsolete 
ferry service after exhaustive hearings and litigation carried all the 
way to the Supreme Court, and the discontinuance of a portion of the 
run of one of our Budd cars. We have not even completely discon- 
tinued a single passenger train under section 13a. So that when the 
proponents of the Case bill say that section 13a is ruining the pas- 
senger service, they certainly can’t say that about the New York Cen- 
tral. The record is clear. We have not discontinued one passenger 
train under section 13a. 

This is much different than the proponents of the Case bill would 
have you believe when they imply that the Transportation Act of 1958 
is emasculating the railroad passenger business. 

It was difficult enough to try to operate railroad passenger service on 
a rational basis before section 5 of the Transportation Act was passed 
last year. That is, I believe, the reason why you passed it. 

But if you now adopt S. 1331, you will make it virtually impossible 
for a railroad to adjust its services without going through months and 
years of proceedings and litigation. 
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Even if we do succeed in getting off a deficit-producing train, the 
Case bill opens the way for us to be required to pay the displaced 
employees for 4 years more. 

What other industry would be faced with such punitive action? We 
did not create the changes which make certain of our services and the 
jobs of the men who provide them obsolete. As often as not it was 
government action which created the situation. For example, since 
the New York State Thruway was built 214 years ago on tax-free land 
with tax-free funds, 52 percent of our passenger traffic in New York 
State on our main line has been diverted to the parallel thruway. 
More than $200 million is being spent improving Idlewild Airport, 
and another $35 million improving La Guardia; and this will help to 
divert more passengers from the Central and other railroads, and help 
to make more railroad jobs obsolete. 

If there is any merit to the proposal making 4 years of severance 
pay possible, why not apply it to other industries? Thus, when 
Studebaker stopped making Packards because the public preferred to 
buy other automobiles, why did not Congress require the company to 
continue to make them anyhow, for the few people who might want 
them? Or, if it let the manufacturer drop the line, why not require 
it to keep the men who made the Packards on the payroll for 4 years? 
It would make as much sense. 

Congress has already imposed retirement taxes on the railroads 
and their employees which are 21% times as high as the social security 
taxes on other lines of business, including the railroads’ competitors. 
The increases in retirement and unemployment taxes which Congress 
passed this spring will cost the Central another $7 million just this 
year alone; $14 million a year in 10 years; millions which we will 
have to make up from more efficient operations. Add a condition that 
we pay discharged employees for 4 years while they do nothing, and 
you will make our position even more impossible. 

Other bills before your subcommittee would make lesser changes in 
section 13a, but the effect of each would be the same: To drag out the 
regulatory process and to shift responsibility for the management of 
railroad operations from railroad management to the Interstate Com- 
merce Commission, with the ICC bound under some proposals to 
resolve any doubtful issues against the railroads. 

These proposals for the repeal or the emasculation of section 13a 
are made despite the fact that the Transportation Act of 1958 has 
been law for toi than a year. These proposals have the support of 
the Senators and some Representatives from New York State, despite 
the fact that the procedures of section 13a(1) which they would 
reduce to impotency are virtually the same as those of section 51b 
of the New York public service law. The New York law also provides 
for a 30-day notice procedure; it provides that investigations and 
hearings may be held in the State commission’s discretion ; and it pro- 
vides that the State commission’s power to require continued operation 
pending decision is limited to 90 days—30 days less than the ICC 
Is given under section 13a. So why should the New York Senators 
talk about the ICC Act being restrictive when the New York State 
act. is more restrictive than the Transportation Act of 1958. 

Senator ScHorrret. Mr. Perlman, how long has that law been in 
effect in New York State ? 














218 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


Mr. Pertman. Many, many years. 

Senator Scuorpret. In other words, it is an old law? 

Mr. Pertman. It isan old law; yes, sir. 

If this is a good law under which the New York commission oper- 
ates—and the New York commission advocated it when the law was 
enacted—why is it a bad law for the Interstate Commerce Commission 
to administer ? 

Section 13a, itself, as presently written, represents a compromise 
arrived at only after the most thorough consideration. You will recall 
that when I testified before your subcommittee last year, I pointed out 
that the railroads now carry less than 4 percent of all intercity pas- 
senger travel and lose $600 or $700 million a year in doing so, and 
recommended that regulation of these deficit services be abolished 
completely. 

Congress did not see fit to adopt this recommendation but, instead, 
enacted section 13a as acompromise. Now it is proposed under S. 1450 
and related proposals to compromise the issue still further by taking 
off all time limits. They would compel hearings in all cases, whether 
the ICC thinks they are necessary or not, and by providing that the 
railroads, rather than those protesting the change, must bear the burden 
of proof on the question of whether or not those protestants really need 
the service in question. They would take away any need for the pro- 
testants to show that they needed the service. 

Obviously, all of these proposals are aimed at so weakening section 
13a that it will no longer afford the railroads a prompt and effective 
remedy. Certainly that would be the effect if these changes are made, 

Will S. 1831 and the companion bills help to save the railroads’ pas- 
senger service? In my opinion they will do just the opposite—they 
will accelerate the decline. 

By forcing endless delays upon the discontinuance of deficit services, 
by empowering the ICC to condition discontinuances on a requirement 
of 4 years severance pay for discharged employees, you would throw 
the bill upon the users of our freight service. And they don’t have 
to pay it, either, for they can continue to divert their traffic from the 
railroads to the highways and waterways. 

You would throw the bill upon the whole economy of the country. 
For if we cannot make money from railroad operations, we cannot 
improve our railroads, and we will fall further and further behind 
the rest of the economy. Certainly the railroads will suffer even more 
than they have in the past, but - suffering will spread throughout 
American industry if it is deprived of the true economies of rail trans- 
portation. 

And not only our industry will suffer. A subcommittee of the House 
Armed Services Committee will shortly hold hearings to inquire into 
the matter of the adequacy or inadequacy of the Nation’s transporta- 
tion system in the event of a national emergency. Surely we all recall 
the job which our railroads did in World War II when, because of 
gasoline rationing, et cetera, highway transport could not operate to 
capacity and intercoastal shipping was similarly curtailed. The rail- 
road story will, of course, be told to that committee, but, gentlemen, I 
can say right now that America cannot afford to further handicap, 
overregulate, and overtax our railroads and expect to have them 
ready if we have another war. 





—————————S 
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I have centered most of my discussion on the New Jersey situation 
because the attack on section 13a is largely from New Jersey interests. 
However, I want to stress that the passenger deficit problem on the 
Central is a system problem which is not confined to any particular 
area or any single type of traffic. 

Last year we lost $32,500,000 on our passenger services. Our net 
income for the year was only $4 million and that was made possible 
only by our income from real estate and retroactive mail pay. The 

assenger losses were so great that our entire transportation business, 
reight and passenger combined, was operated at a loss. The same 
was true in 1957. 

Now those of us who manage the New York Central, and the other 
railroads, are not a band of ogres to whom the only good passenger 
is one who doesn’t ride our trains. We have not sought to just quit 
carrying passengers. Since World War II the Central has invested 
more than a quarter-billion dollars in new passenger service facilities 
and equipment; and we have lost more than half a billion dollars 
providing this service. We want and we need to be permitted to run 
the passenger end of our business as a business, because we cannot 
afford to run it any other way. 

That means being allowed to get out of hopeless situations like the 
West Shore operation. That means being allowed to reshape our 
operations on the basis of the needs of the public and being allowed 
to run our operations on a more economic basis. That means making 
it possible for us to cooperate with the Government on both the Fed- 
eral and State levels, just as we have in New York, in working to- 
ward constructive solutions. 

It does not mean that. we can be expected to remain a national asset 
if you impose new burdens upon us which would make it impossible 
for us to prosper as efficient producers of mass transportation. 

I think it would be appropriate at this point to call the attention 
of this subcommittee to the recommendations made by the Interstate 
Commerce Commission in its recent report on the passenger deficit 
problem. The ICC recommended that Federal, State, and local gov- 
ernments and the railroads take nine steps to alleviate the passenger 
deficit problem. 

Specifically, the ICC recommended that the 10 percent Federal ex- 
cise tax on passenger fares be repealed; that Federal tax laws be 
amended to encourage local and State tax relief; that State and local 
governments effect a greater degree of equity in respect to railroad 
taxation consistent with the desire of their communities for reten- 
tion of commuter and other passenger train service; and that the ex- 
ecutive departments of the Federal Government consider the implica- 
tions of the national transportation policy in the procurement of pas- 
senger train service. Four recommendations were made for action on 
the part of railroad management. Finally, the ICC recommended: 

That where the railroads are unable to operate a particular local or com- 
muting service at a profit and where such service is essential to the community 
or communities served, that steps be taken by State and local authorities, or 
both, to provide the service, paying the carrier the cost plus a reasonable profit. 

This recommendation was also included in my testimony before this 
subcommittee last year. 
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Section 13a provides the only present incentive for the State and 
local authorities to take such steps, as present New York action and 
New Jersey proposals demonstrate. Certainly the Central stands 
ready to cooperate in any such move. We went even further in the 
case of the West Shore Ferries when we offered to lease them and 
their facilities for one dollar per year to any responsible party—pri- 
vate or government—who wanted to operate them. We got no takers, 

The suggestion has been made that perhaps Federal aid is the 
answer to the continuation of that railroad commuter service which 
cannot be operated economically as a normal business. Without get- 
ting into the fundamental justice or morality of such subsidies— 
everybody else is getting them, maybe commuters should, too—I do 
not think that it would just to impose such costs upon all the tax- 
payers of the country in those cases where the root of the evil lies in 
discriminatory State and local taxes and political regulation. At 
least, I doubt that a good case can be made for such Federal aid as 
long as no effective effort is made at the State level to correct abuses 
created by the States and local communities. 

The Commission also recommended that the Senate Committee 
on Interstate and Foreign Commerce broaden the area of study under 
Senate Resolution No. 29 to include an exploration of labor-manage- 
ment relations including a review and revision of working rules for 
labor employees, and an exploration of those public expenditures 
which operate to the disadvantage of the railroads to the end that all 
forms of transportation should be treated equitably with preference 
to none. 

In discussing these recommendations with our stockholders at our 
annual meeting just last month, I stated: 

* * * T would like to make this promise on behalf of the New York Central: 
If all concerned, including Federal, State, and local governments, act firmly 
and promptly to implement the ICC’s conclusions and recommendations, the 
New York Central will act just as swiftly to do its part in trying to save and 
improve passenger service. 


We will act just as firmly as we did in New York State when this State 
took steps to grant some measure of tax relief to help commuter railroads. 


I would like to reiterate this pledge on the part of the New York 
Central to this subcommittee. We will do our part, for it is in our 
best interest and in the best interest of the public that we provide the 
best possible service, freight and passenger. It is not in our interest 
nor is it in the public interest to require us to provide obsolete services 
at a loss, for this weakens our entire operation. 

But Congress must do its part, too; one way, and I hope you will 
grasp the opportunity, is to act favorably on those ICC recommenda- 
tions which only Congress can follow through—that you will repeal 
the excise tax on passenger fares; that you will amend the Federal tax 
laws to encourage local and State tax relief; that you take such steps 
as may be appropriate to assure that the actions of the department of 
the executive branch of the Government with respect to the procure- 
ment of transportation service, both freight and passenger, are con- 
sistent with the Nation’s need for a strong transportation industry in 
peacetime and in time of war; and that your full committee, in its 
study of transportation policy under Senate Resolution 29, explore 
labor relations and working rules in the railroad industry, and the 
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inequities which have been produced by Government spending for 
transportation facilities and promotion. 

I am confident that constructive solutions to the problems of rail 

assenger service will be found. But I am sure that they will never 
be forthcoming if section 13a is repealed or emasculated. 

I want to stress this again: The New York Central has not used 
section 13a to get rid of the en business, but we think it is the 
greatest asset that we could have because we have a court of appeals 
today, so that when these States do the crazy things that New Jersey 
is doing today, we have the ICC to come to, which we didn’t have be- 
fore section 13a was passed last year. 

If section 13a is repealed or emasculated, it would leave each State 
free to require whatever uneconomic operations it desires, with no 
thought of the paralyzing effect such actions have on the national 
transportation system. 

Last year the Smathers and Harris committees and the Congress 
set in motion the first constructive actions that have been taken in 
years to remedy these difficulties. Section 13a has caused the States— 
particularly New York and New Jersey, which have been the worst 
offenders—to take constructive actions that they never would other- 
wise have taken. To hastily undo the considered thought which gave 
us the Transportation Act of 1958 would seriously impair the mo- 
mentum that the States—particularly New York and New Jersey— 
are now showing in the direction of clearing up their own disabilities. 
Such revisions would be a serious blow to any possibility of a strong 
and healthy national transportation network. 

Senator ScoorrreL. Thank you very much, Mr. Perlman. I might 
say this is a rather revealing statement. As a member of the sub- 
committee which handled what I think was pretty important ap- 
proaches to the railroad problem last year, I might say that the com- 
mittee did not hastily pass on the matter to which you have referred. 
The record at that time was indicative of the fact that there was too 
much delay, there was too much timelag, and there were too great 
losses following. Frankly, as one who served on that committee, I 
thought we did a pretty constructive job. It wasn’t perfect. The 
transportation study which is coming up may enable us to do a better 
job. I do appreciate very much the views that we have in the record 

ere. We will have all sides of these before these hearings are 
closed. 

Senator Smathers? Do you have any questions, Senator ? 

Senator Smaruers. I have none. 

Senator ScuorrreL. William Moloney, general solicitor, Associa- 
tion of American Railroads, is the next witness. 

I note that you have a written statement, sir. It will be made a 
part of the record, and you may read it or summarize it as you desire. 


STATEMENT OF WILLIAM M. MOLONEY, GENERAL SOLICITOR, 
ASSOCIATION OF AMERICAN RAILROADS 


Mr. Moroney. I would prefer not to read the entire statement. 
There are portions of it that I would like to read, because they are 
in effect a summation in itself. 

Senator ScHorrrEL. You may proceed. 
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Mr. Moroney. My name is William M. Moloney, and I am general 
solicitor of the Association of American Railroads. My appearance 
today is on behalf of the member line of that association and in oppo- 
sition to S. 1331 and S. 1450. 

There is little need for me to call to this committees’ attention the 

findings made by this committee in the last Congress. One of those 
findings that came from this very committee, and considering the 
legislation that resulted in the Transportation Act of 1948, was, and 
I quote— 
The subcommittee realized that the railroads’ financial condition results, in a 
large measure, from the general passenger deficit of about $700 million in 1956 
eee large amounts in recent years (Rept. No. 1647, 85th Cong., 2d sess,, 
p. 9). 

The passenger deficit problem is one if not the greatest of problems 
of the railroad industry today. In a recent investigation extending 
over a long period of time, involving a voluminous record, the Inter- 
state Commerce Commission reached certain conclusions. Some of 
them are brief. They are contained in my statement, and they im- 
press me in this way. 

The Interstate Commerce Commission emphasizes the urgency of 
the problem confronting the railroad industry, the passenger deficit 
problem. The Interstate Commerce Commission said that if that 
problem is not solved that it threatens the financial well-being of 
the entire railroad transportation system, and in turn the entire 
national transportation system, and it concludes that a sense of 
urgency therefore compels the Commission to urge upon the Congress 
and upon States and communities certain courses of action recom- 
mended in the Commission’s report. 

The magnitude of the passenger service deficit, and some idea of 
the burden that is placed upon the railroad industry, is revealed by 
rather startling figures. 

In the pre-World War ITI years, 1936 to 1941, the passenger deficit, 
according to the Interstate Commerce Commission separation formula, 
averaged about $250 million annually, and in the postwar years it 
doubled or tripled. 

According to that formula the deficit in 1957 was $723 million. 
Since 1945, in the postwar years since 1945, the annual passenger defi- 
cits have totaled the staggering sum of $71, billion as far as the rail- 
road industry is concerned. 

Some, of course, take issue with that figure. Some say it is under- 
stated, some say it is overstated. Right or wrong, certainly if the 
figure is to any extent overstated it makes very little difference. If 
it is 10 percent wrong, 15 percent wrong, or 20 percent wrong, when 
you are talking of a burden of $7.5 billion in the postwar period, it 
makes very little difference, in my opinion, whether it may be off 
to a certain degree. 

When the Transportation Act of 1958 was passed this committee 
in its report stated that it would have a certain effect. One of the 
effects that was intended and one predicted by this committee was 
that it would cause localities and States to seek their own solutions 
for their local problems. That is precisely what has been happening. 

After years of inaction and failure to come to grips with the prob- 
lem, since the passage of the Transportation Act of 1958 we have had 
more action and less talk than we had in all of the years prior. 
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For instance, the State of New York, as Mr. Perlman explained to 
ou in his testimony, Governor Rockefeller had a transportation study 
made, the report was filed with him, bills were introduced in the State 
legislature, they were promptly passed. Ninety percent of the so- 
called Purcell plan was enacted as a result of that study, and the Pur- 
cell study itself gives a large part of the credit for the action, for the 
timing of the action, to the Transportation Act of 1958, and section 
13(a) in particular. 

In the Philadelphia area we have the plan that has been described 
to this committee by previous witnesses in the city of Philadelphia, 
where they are participating to a limited extent in extending tem- 
porary assistance and conducting experimental commuter service by 
the Reading and Pennsylvania Railroads. 

In the Chicago area we have the so-called Illinois plan, endorsed 
enerally by the State and city authorities and pending before that 
egislature. 

Mr. Perlman has described for you the situation in New Jersey. 
It is needless to repeat it but I want to point out that in the report 
of the Interstate Commerce Commission in the passenger deficit inves- 
tigation, the Commission had this to say about the State of New 
Jersey : 

New Jersey leads all the States in the amount of taxes per mile of road which 
it levies against railroads. In 1956 these amounted to $10,244 per mile, which 
was more than five times the national average. The railroads have a long- 
standing grievance against the New Jersey taxing authorities for assessing their 
property at 100 percent of value and recognizing a lower basis for other tax- 
payers. The State supreme court has found that the railroads have a just 
cause of complaint, but thus far apparently no relief has been forthcoming. 

The report of the Purcell committee to Governor Rockefeller, while 
it did not deal with the New Jersey situation but pertained particu- 
larly to the New York situation, recognized that there was some con- 
nection between the problems, that is, the New Jersey-New York area. 
That report said in substance just what the Interstate Commerce 
Commission has said about the situation in New Jersey. And it con- 
cluded that under the circumstances prevailing— 
these New Jersey railroads could not afford to continue to support a dwindling 
commuter service. Each will fight to abandon, wherever possible, its facilities 
in New Jersey to reduce tax and other expense. 

If S. 1331 should become law, it would represent a complete capitu- 
lation by this Congress to the local interests, principally in the State 
of New Jersey, and capitulation to the local interests is exactly what 
it would be. I have set forth in my statement—and I would like to 
read it—a list of the railroads that have filed either notices or applica- 
tions with the Interstate Commerce Commission under section 13(a) : 

New York Central, Erie Railroad, Great Northern, Southern 
Pacific, Minneapolis & St. Louis; 

Minneapolis, St. Paul & Sault Ste. Marie, Northern Pacific, Louis- 
ville & Nashville, Lehigh Valley, Texas & Pacific; 

Chicago & North Western, New York, New Haven & Hartford, 
Missouri Pacific, Wabash Railroad, Texas & New Orleans; 

St. Louis-Southwestern, Pennsylvania, New Jersey & New York. 

Out of those 18 railroads, 13 of them do not operate in the State 
of New Jersey. There are 114 trains, as of June 30, involved in 
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those. Seventy-eight of those trains are in western territory, 6 in 
southern territory, and 16 in eastern territory outside of the State 
of New Jersey. 

It is for reasons such as those that I say passage of this bill would 
represent capitulation to local interests and sacrifice of national 
interests. 

Senator Scnorrren. I note that in your remarks you said 78, if I 
understood you correctly, are in western territory, and your state- 
ment indicates 72. 

Mr. Mooney. I beg your pardon; 72 is correct. I have the feel- 
ing that these hearings that are being held by this committee, and 
that this legislation is pending today in the Congress, for one prin- 
cipal reason, and that is that the Transportation Act of 1958 is having 
precisely the effect it was intended to have. I do not believe that if 
the Transportation Act of 1958 had not had the effect that Congress 
intended it to have, that you would have these bills today. It seems 
to me that it is rather foolhardy to repeal or destroy an existing 
statute less than 1 year after its enactment, seemingly upon the 
grounds that it is having the effect that Congress intended it to have. 

Mr. Perlman has described to you the experience of the New York 
Central in the Weehawken Ferry case. That is set forth in my state- 
ment. ° I see no reason at this time, Senator, to repeat anything that 
he has said. I would like to move instead of addressing myself to 
the presentation that was made by the Interstate Commerce Commis- 
sion to this committee on these bills. 

In my opinion the letters from the presentation by the Interstate 
Commerce Commission to this committee have served to confuse 
rather than to clarify the matter being considered by this committee. 
Too little has been said and too much left unsaid by the Commission. 
I do not wish to level any unjustified criticism against the Commis- 
sion. I should like to explain why I feel that way. 

The Commission has recommended that section 13a(1) be amended 
in three respects and such recommendation is expressly stated to be 
upon the basis of its “experience in the administration of section 
13a(1)” and “as a result of our (its) experience with this section.” 
Nowhere in its presentation did the Commission refer to or cite within 
its experience under section 13a(1) even a single specific instance in 
support of its recommendation. 

The Commission recommends first that the notice provision be ex- 
tended from 30 days to 40 days. The broad assertion is made by the 
Commission, without any documentation, that the present period does 
not afford sufficient time for the filing of protests by communities and 
persons affected. That is the principal reason advanced by the Com- 
mission to this committee. But the Commission’s experience simply 
does not support such an assertion. In every proceeding to date under 
section 13a(1) the report of the Commission has recited the filing of 
protests by numerous parties and that upon consideration thereof 
the Commission instituted the investigation. 

On page 10 of my statement I have quoted from the first decision 
of the Commisison under 13a(1). It is there stated in the Commis- 
sion’s report that: 


Petitions for investigation of the proposed discontinuance were filed by the 
Public Service Commission of the State of North Dakota, the Board of City Com- 
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missioners of Williston, N. Dak., and the Commercial Club of Richey, Mont., and 
letters and group petitions were received from users of the train and communi- 
ties served by it. The Railway Labor Executives Association and several 
affected railway labor organizations in North Dakota and Montana filed letters 
of protest. (Finance docket 20348, Great Northern Railway Co., decided Feb- 
ruary 6, 1959, sheet 2.) 

This is a quotation from one of the most recent decisions of the Com- 
mission, and you will find again that the Commission refers to the 
numerous protests, and that is the Commission’s experience, rather 
than the fact that the present statute does not afford time for the 
filing of protests. 

Quoting from one of the most recent reports of the Commission: 

The Public Service Commission of Wisconsin filed an informal petition for 
investigation of the proposed discontinuance, and individual users of the trains, 
various business and civic organizations, and affected communities filed letters 
of protest. The Railway Labor Executives Association and other affected rail- 
way labor organizations filed letters of protest * * *. (Finance docket 20488, 
Chicago & North Western Railway Co., decided June 1, 1959, sheet 2.) 

All other reports contain similar references to protests by States, 
communities, civic organizations, and individual users. 

The Commission also stated to this committee that the notice period 
was too short for the Commission to make an adequate study and 
analysis of proposals and protests without diverting the staff from 
other necessary work. Certainly the public has not suffered from this 
alleged inadequacy of Commission staff, since the Commission has in 
every instance under section 13a(1) instituted an investigation of the 
proposed discontinuance or change, except in two instances having 
nothing to do with time limitations. If under the notice provisions 
of existing law the Commission feels compelled to institute an in- 
vestigation in every instance for the benefit of the public, it is difficult 
to see how any protestant or the public interest is prejudiced thereby. 

The second recommendation of the Commission, again undocu- 
mented, is that the 4 months’ period should be extended to 7 months 
and the reason advanced by the Commission there is to my mind, in 
view of the legislative history of the Transportation Act of 1958, and 
the intention to do away with obstacles and delays incurred at State 
levels, this reasoning of the Commission is most difficult for me to 
follow, and it is this: that the present law, the present law makes it 
impracticable to grant protestants a substantial postponement so that 
they may adequately prepare their case. 

The Commission thus recommends amendments so that substantial 
postponement can be granted but does not point to a single instance 
within their experience where they could say that the protestant’s 
case was so inadequately prepared or inadequately prepared so as to 
jeopardize the interests of the public. On the contrary, many of the 
Commission’s reports refer to the adequacy of the record before the 
Commission, and that procedures adopted by the Commission have 
been conducive to a record adequate and sufficient for the just dispo- 
sition of the matters before it. 

Moreover, there are other provisions of the Interstate Commerce Act 
imposing time limitations on Commission action. When in a par- 
ticular case under those provisions the Commission has felt it needed 
more time, it has not hesitated to suggest or request that the railroads 
postpone the effective date of their proposed action. I have in mind 
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particularly the suspension of tariffs. In no instance under section 
13a(1) has the Commission made such suggestion or request. 

The third recommendation of the Commission is that the burden of 
proof be placed upon the carrier. It is my recollection that this ques- 
tion of the burden of proof was one of considerable discussion before 
this committee in the two earlier hearings that have been held on 
these bills. In recommending that the burden of proof be placed upon 
the carrier the Commission says that all doubt in this matter should 
be removed and that the carrier should carry the burden of proof by 
a preponderance of the evidence, that this is really a matter of impor- 
tance and urgency as far as the administration of this act by the 
Interstate Commerce Commission is concerned. 

Senator Smaruers. Mr. Moloney, may I ask you a question or two 
right there? 

Mr. Motoney. Yes, sir. 

Senator Smaruers. How much would it cost the railroads, in your 
judgment, in addition to paying losses, if the Congress saw fit to 
extend the time for notice from 30 to 40 days? 

Mr. Moroney. Senator, I would have no way of putting a precise 
figure on that. I could answer your question this way: that in many, 
many instances losses on a train, or a ferry train, will run into tens 
of thousands of dollars a day. To the extent that you increase the 
notice period, to that extent you will, with respect to all of the trains, 
saddle the industry with that additional cost. 

Senator Smatruers. Those trains on which they give notice have 
usually been trains that have been operating for quite some period of 
time over the routes that they are operating. Is that not true? 

Mr. Moroney. Those trains that the railroad industry has given 
notice on, Senator, have been some of those trains that have accounted 
for the $714 billion deficit since World War IT. 

Senator Smaruers. As I understand it, the ARA takes the position 
that to extend this 10 days is just catastrophic. How much addi- 
tional loss would it bring about in passenger revenue to extend this 
from 30 to 40 days? 

Mr. Motonry. As I explained to the Senator, I would have no way 
of relating that to the trains now pending before the Commission, or 
the trains on which future applications and notices might be filed. 
It is not the position of the industry that an extension from 30 to 40 
days would be a catastrophy. What we say is that no case whatso- 
ever has been made for any extension. No case has been made for 
any extension. To the extent that you increase that time, that much 
Jonger will the railroads continue to carry the burden. 

Senator Smatuers. You think that the pain to the railroads would 
be less if we extended the time 5 days instead of 10 days? Or 1 day? 

Mr. Motoney. I would say the pain would be cut in half, Senator. 

Senator Smaruers. As a practical matter do you think that this 
notice actually has much to do with a determination of the amount of 
money which the railroads lose on this passenger deficit because in fact 
these trains which they determined to discontinue are trains which 
have been usually operating for 4, 5, or 6 years, or maybe longer, and 
they finally decide to give notice. , 

As I understand it, when we passed the act last year the notice 
merely gave everybody who might be affected an opportunity to come 
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in. I didn’t realize that just that 10-day period, if we stretched it 10 
days or decreased it 10 days, might make all the difference in the world. 
That is what I am trying to find out, how important is it really. 

Mr. Moroney. Senator, I don’t want to be misunderstood. I am 
not saying it would make all the difference in the world. We are saying 
that in our opinion, and as far as we see the record, and as I have 
described it and will describe it further later, that when you adopted 
the 30-day notice period you gave all the time that was reasonably 
necessary, and that no case has been made to give any more time and 
that any time will cost the railroads money. 

Senator Smaruers. Mr. Moloney, we are sorry we have to interrupt 
you. We havea vote on the floor. 

We will stand in recess until we get back. 

(Thereupon, a short recess was taken.) 

Senator Smaruers (presiding). Mr. Moloney, you pick up where 
you left off. We are going to have another vote shortly. We will try 
to finish with your testimony before the next vote comes along. 

Mr. Moroney. All right, sir. I believe that I was discussing the 

uestion of burden of proof, and had said that had been a matter of 
Te casitin at earlier hearings before this committee, and that the Com- 
mission had recommended that all doubt be removed, and that that left 
me and possibly this committee with the impression that it was a 
matter of importance if not urgency in the Commission’s adminis- 
tration of the act. But there again the experience upon which the 
Commission bases its recommendation does not bear that out. 

In the first decision of the Commission under section 13a they had 
this to say about the burden of proof: 

* * * we do not deem it necessary at this time to decide who has the burden 
of proof in investigation proceedings under section 138a(1). In any event, the 
question is of more theoretical than practical importance. It would be controlling 
of a decision on the merits only if no substantial evidence were adduced or if 
the evidence were equally balanced. Neither is true in this case. The procedure 
followed during the hearing was conducive to the development of an adequate 
record and afforded a sufficient basis for a just decision. Regardless of where 
the burden of proof lies, a carriers subject to our regulation is expected to aid 
in the disposition of proceedings to which it is a party by making available all 
pertinent facts within its knowledge. 

This proposal on this burden of proof question, the idea of the 
Commission that the burden of proof should be one of “preponder- 
ance of the evidence” in my opinion is hardly worthy of comment. It 
doesn’t exist under any provision of regulations today. It never has 
existed. It is completely unrealistic. It is impracticable, and it is 
unsound. Asa matter of fact, it is rather shocking in its implications. 

A few have alleged that the railroads are using section 18a to destroy 
passenger service. Mr. Perlman in his testimony pointed out to you 
that as far as the New York Central was concerned, they certainly 
were not so using the statute. 

I would like to point out that as far as the railroad industry as a 
whole is concerned, they are not so using the statute. There are ap- 
proximately 85 railroads in the United States that perform passenger 
train service. ‘Today 18 of those railroads—and I read a list of them 
to you; they are scattered all over the United States—18 of those 
railroads have filed 41 notices or applications before the Interstate 
Commerce Commission under section 13a. 
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_ Those notices or applications involve 114 trains. And keep this 
in mind: Trains generally operate in pairs, one in each direction, 
between two given ponts. The service in essence of the two trains is 
the service of one train. In the figures that I have stated each train 
has been counted individually. The one pair of trains is counted as 
two trains. 

The railroads of the United States operate approximately 5,000 
peasenaes trains daily. Much of that service is unneeded today, 

urely the filings to date, of about 114, or slightly more than 2 percent 
of the total passenger train operations in the United States, shows 
no effort to destroy the service. 

Moreover, out of the 41 filings, 17 of those filings involving 53 out 
of the 114 trains, were instances where the railroads had already been 
turned down by State commissions or where such State commissions 
had not acted within a reasonable time. 

The overwhelming majority of all trains pending before the Inter- 
state Commerce Commission, and on which they have acted, are branch 
line operations. Some involve only a partial discontinuance or con- 
solidation of trains. Some of them are actually mixed freight and 
passenger trains. That is a freight train with a passenger car on 
the rear end of it. Some of them are reductions from daily to tri- 
weekly service. 

The Commission, as of June 30 of this year, had rendered reports 
in 13 investigations, involving 34 trains, under section 13a(1), and 
proposed reports had been rendered in three instances involving 12 
trains under section 13a(2). In every instance full and adequate 
public hearings were held. In all instances the deficits incurred by 
the trains were substantial. In many instances the total revenue of 
the train was insufficient to pay the wages of the train crew. 

Senator Scuorrre,t. Mr. Chairman, I would like to ask this ques- 
tion: I think it would be helpful to this subcommittee, and the full 
committee, if you could furnish a chart showing, as you have indicated 
here, the character of these trains taken off. In other words, the state- 
ment that was made before today’s hearings that so many trains were 
taken off left the implication that they were regular passenger trains, 
whereas you indicate—and I am sure you must have the facts, the 
circumstances, or else you wouldn’t present it this way—that some 
of these are mixed trains, some are branch line trains. I think that 
would be extremely helpful in presenting this picture, and certainly 
because this act has only been in operation for a period of approxi- 
mately a year. 

Mr. Moroney. I will be delighted to do that. 

Senator Scuorrre.. I would appreciate it. 

Mr. Motoney. I might say that of 72 trains in western territory, 
all but about 10 of them fall within the category that you have 
described. 

Senator Smaruers. Do you know of any trains where application 
for discontinuance has been sought—where they have applied for dis- 
continuance—where that train by itself has been operating at what 








you might call a profit ? 

Mr. Moroney. In the recent decision involving, I believe, the New 
Haven service between Boston and Providence, I think the Commis- 
sion required the continued operation, but when you say “profit,” I 
might say this: That profit on those trains was such that you could 
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put it in your eye and never go blind. It was in many instances—it 
would be highly questionable as to whether it was really profitable or 
break-even. It was right on the line, you might say. 

Senator Smaruers. Do you think that we in Congress who have the 
duty to represent the general public, shippers, users of every descrip- 
tion, commuters, passengers, laborers, et cetera, do you think that we 
should make it easy or easier for a railroad company to stop or dis- 
continue a train that is operating at a profit when to discontinue that 
train not only brings about less service to the community which it is 
serving but brings about the elimination of “X” number of jobs and 
generally hurts, I think, the economy where the train had previously 
been operating? Should we encourage its discontinuance or should 
we discourage discontinuances under circumstances where there are 
entire communities involved ? 

Mr. Motoney. I believe you have stated the train is making a profit. 
Under those circumstances the present law lends no encouragement 
whatsoever to the discontinuance of that train. 

Senator Smaruers. Do you know of any trains other than the New 
Haven that you mentioned a moment ago where the Commission has 
authorized a train to be discontinued even though they had concluded 
that it was making a profit, whether it was $1, $100, or $1,000 ? 

Mr. Motonry. No, sir; I do not. 

Senator Smaruers. That is the one instance you know of. 

Mr. Moroney. And in that instance, as I said, referring to a hurried 
reading of the report in that case, my recollection is, let’s say one of 
the trains made $59 or something like that, over an annual period. 
That is a break-even proposition. 

Senator Smaruers. In these applications which are now pending 
with respect to discontinuances which you have mentioned, I know 
that you are not aware of all the facts and circumstances surrounding 
each application. But is it your general information that these trains 
which the railroads are seeking to discontinue are not operating at a 
profit, or that they are operating at a profit ? 

Mr. Motoney. I believe that even the most critical would give rail- 
road management the credit with at least enough intelligence not to 
lop off paying service. 

Senator Smaruers. Suppose, however, that the train was losing a 
little bit of money, but by the mere fact that they stopped running 
that particular train and they laid off men from jobs, firemen and 
engineers and maybe a switchman, two or three people like that, that 
the railroad company by virtue of stopping that particular operation 
in effect would then be making the money, would they not, that they 
ordinarily have to pay out for the operation of the train. So is it 
wise for us to make it easier for these railroad companies, by the dis- 
continuances of trains, to increase their profits, but at the same time 
render a disservice to the communities which they are supposed to 
be serving, as well as the employees who had been working on that 
run ? 

Mr. Moroney. Senator 

Senator Smatuers. That is a broad, general question. That is the 
kind of question we have to wrestle with. 

Mr. Motoney. To go back to my answer of a moment ago, the law 
that came out of your subcommittee, the entire committee, and out of 
the Congress, and the law that is on the books today, does not en- 
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courage in any way or make easy in any way the discontinuance of 
profitable services. 

Senator Smatuers. Do you think that 30 days is enough for ship- 
pers and the people of the community that the trains are serving, the 
employees who work on the railroad, for them to get themselves in- 
formed as to how much that particular road has been making, and 
whether or not it is a profitable operation? Do you think 30 days is 
sufficient for them to gather their forces and get that information? 

Mr. Motonry. Yes, sir; I do, because under most State statutes— 
I believe Mr. Perlman pointed out to you under the New York stat- 
ute—they have been operating for years on 30 days’ notice provision, 
30 days’ notice of hearing, 30 days’ notice of discontinuance. 

Moreover, under the rules and regulations adopted by the Inter- 
state Commerce Commission, in its administration of section 13a(1), 
the railroad is required, when it files the notice with the Interstate 
Commerce Commission, to file with the Commission at that time every 
piece of evidence or information within the peculiar knowledge of the 
railroad, a complete financial history of the train for 2 years, its reve- 
nues, its expenses, the number of passengers carried, and it is not only 
required to file everything within the railroad’s knowledge but even 
further, to file the schedules of alternative forms of transportation, 
availability, all of that information is filed with the Commission, avail- 
able to the public the minutes the notice is filed. 

So it isn’t a question of the public having to determine for itself 
what the financial history and patronage and so on of the train is, 
The railroad has to furnish that the day the notice is filed. 

Senator Smatuers. They furnish that to whom ? 

Mr. Motoney. To the Interstate Commerce Commission, 

Senator Smatuers. Here in Washington ? 

Mr. Moroney. Yes, sir. 

Senator Smatuers. Suppose this discontinuance occurs in the south- 
west corner of Kansas, in a little community down there. How do 
these people get this information? Where do they get it? Do they 
get a bus and come to Washington to find out about it? 

Mr. Motoney. No, sir. A notice is posted in the train at the same 
time it is filed with the Interstate Commerce Commission. They have 
a 30 day period of time to inquire as to what the information shows, 
the towns, the communities represented, the States in many instances, 
the attorney general’s office, the town council, the private lawyers are 
employed, and they can acquire the information from the records of 
the Interstate Commerce Commission, it is filed with them, the same 
way they do in rate matters, the same way they do in any other matter 
that the Interstate Commerce Commission administers. 

Senator SmaruHers. You think that that provides them, as far as 
you are concerned, with a complete and full opportunity to learn all 
the facts that are needed to be learned by them with respect to the 
financial operation of that railroad ? 

Mr. Moroney. I do. 

Senator Smatuers. You think 30 days is sufficient ? 

Mr. Moroney. I do, and at the hearings the Interstate Commerce 
Commission requires the railroad to go forward with that proof. 

Senator Smatuers. Are those hearings customarily held in the field 
or are they held here in Washington ? 
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Mr. Moroney. They are customarily held in the area in which the 
train operates. 

Senator Smatuers. So that in a case in southwestern Kansas the 
hearing would be held in Kansas? 

Mr. Motoney. Yes, sir. Let me give you an illustration. The first 
case—and I should think if any trouble arose under the administra- 
tion of the act it would in all likelihood be found in the first case—the 
first case was the Great Northern case. Hearings were held in North 
Dakota, I believe it was. Maybe it was Montana. I can’t remember. 
Some distance like that removed from Washington, and so many wit- 
nesses showed up in opposition that the examiner requested that the 
record not be burdened with duplicate statements. 

In other words, there were about 6 or 8 witnesses that would have 
been nothing but “me too” witnesses with material that had already 
been put in the record. Those people in Montana received sufficient 
notice to be there and to represent their interests. 

Senator Smatruers. You think that is proper; don’t you? 

Mr. Motonry. Yes, sir. 

Senator Smatuers. You wouldn’t want to diminish this time? 

Mr. Mononry. No, sir. I see no reason to diminish it. I see no 
reason to extend it. On the question of extending, this 10-day busi- 
ness we were discussing before the recess, in some instances that could 
cost a railroad $100,000. It may be that that railroad has $100,000 
to pour out in meeting an objection that the Interstate Commerce 
Commission has made, but which its own experience and the reasons 
that it gives for its objection show are of no merit whatsoever. 

Senator Smaruers. As a lawyer, does it occur to you that it is fair 
if a railroad, having been granted in the first instance the right to 
operate in a certain area, and now it seeks to discontinue that operation 
and by discontinuing that operation obviously it inconveniences a lot 
of people, and then has the prospect of rendering less service to the 
shippers, causing a loss of jobs, as a lawyer do you think that that 
railroad that seeks to discontinue that particular train should take 
the defensive position that all it has to do is merely say we are going 
to quit and then let the other people come in and say “Here is why 
you shouldn’t quit” ? 

Mr. Moroney. Let’s start off first and say that under the present 
law the railroad cannot take that mere defensive position and say 
“We are going to quit” and say nothing more. 

As I have pointed out to you, they have to file with the Interstate 
Commerce Commission and under the procedures adopted at the hear- 
ings they have been required to go forward with the evidence showing 
the complete financial picture as far as that particular operation is 
concerned, and much more; everything within their control and more. 

Senator Smaruers. Let’s stop right there. So when you say they 
have been required to go forward showing their financial operation 
and everything else, does that not impute that they have the burden 
of proof ? 

r. Motonry. No, sir. As a lawyer there is quite a distinction— 
I am sure the Senator appreciates it—between going forward with 
the evidence and the burden of proof. 

Senator Smaruers. It has been so long since I have practiced law 
and been to law school I regret to say that I would appreciate a little 
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edification from you as to what the difference is between going for- 
ward with the proof and carrying the burden of proof. 

Mr. Moroney. The burden of proof, as the Commission pointed out, 
the burden of proof questions would he ve effect and would be 1 impor- 
tant in the case where there was no evidence adduced, or where the 
evidence were equally balanced. 

We think that the passenger deficit situation and the problem we 
are dealing with, if you ever get that kind of a case, that this terrific 
deficit and the national interest should tilt the scales the other way. 

We think the burden of proof, for instance, in this instance, should 
be on those who say that the service is essential, Tam afraid, Senator, 
that this question of burden of proof, and withdrawal of service and 
so on, stems from the public utility concept of things, that a public 
utility should not be permitted to withdraw its service until it is 
shown that there is no longer any need for it. 

If that is the genesis of this idea—and I am afraid that it is in some 
minds—then I would like to point out that there is no analogy what- 
soever between a railroad industry and an electrical utility ‘industry 
or telephone company or any true public utility. 

When they are given this right which you talk about, this franchise, 
this certificate, for instane e, to serve a particular territory, they at the 
same time are guaranteed the market in that territory. 

No other telephone company goes into that terr itory ; no other elec- 
tric utility company goes into that territory. If you want to buy 
electricity, you buy it from one company alone. They are guaranteed 
the market, and in addition to that, having been guaranteed the mar- 
ket, the State—— 

Senator Smaruers. Let me interrupt you to say that I agree with 
all you are saying. You would agree that is not the only case of the 
burden of proof ‘falling on the shoulders of the person who seeks to 
bring about the change. Ordinarily the burden of proof is on the 
U.S. Government when they try to indict anybody for anything. The 
burden of proof is on a plaintiff i in a lawsuit who is trying to recover 
on a contractual obligation from anybody else. That is a good talk 
which you made, all about those other public utilities. 

But ‘that is not w here the idea of the burden of proof originated. 
That is not the genesis of it in my mind. I wondered if in this case, 
because of the fact that the burden of proof was on the railroad in the 
first instance, when it sought to get that certificate to serve town A 
and B in Kansas, it was on them then. 

Mr. Moroney. Yes, sir. 

Senator Smatruers. Now they want to discontinue it. 

Mr. Moroney. May I point out that burden of proof was put on 
the railroads in 1919 and 1920 when you did not have your highway 
system, your private automobiles, you did not have your buslines, 
you did not have your airlines, and so on. 

Senator Smaruers. That is right. 

Mr. Motonry. That burden of proof was put on them then. 

Senator Smarners. As a matter of fact, the burden of proof is on 
them right today, is it not ? 

Mr. Moroney. Sir? 
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Senator Smatuers. If the Pennsylvania Railroad decides it wants 
to try to open up a new line, they have the burden of proof, do they 
not ! 

Mr. Motonry. Yes, sir, because of the statute passed in 1920. 

If you go to your motor carrier, you passed that later, Senator, 
and a motor carrier has to go and get a certificate and they have to 
show the public convenience and necessity requiring their service. 

But when Congress in the 1930’s got around to putting on the Motor 
Carrier Act, what restrictions did they put on them for discontinuing 
service? None whatever. You recognized the competitive situation 
which prevailed then. You have the burden of proof to show that 
the public convenience and necessity requires service. He gets the 
certificate from the Interstate Commerce Commission and the very 
next day they can close their doors and go out of business and there is 
nothing that you can do about it. 

Senator Smatuers. That is under the Motor Carrier Act ? 

Mr. Moroney. It is the fact that you left out of the Motor Carrier 
Act these outmoded provisions and so on that are today outmoded 
but were imposed on the railroads in 1919 and 1920. 

Senator Smaruers. Thinking in broad perspective again, what I 
do not understand, and what I would appreciate your educating me 
about, is that if a railroad has a good case for discontinuance, as Mr. 
Perlman showed with his picture, only three people riding a train, 
and if the financial equities of the situation demonstrate clearly that 
that is an uneconomical operation, that it is a burden on the railroad, 
it is a burden on, we will say, interstate commerce, it would seem 
to me that the people who have that information closest at hand and 
the ones who can most logically make the case is the railroads. 

Therefore, having the information, having all the knowledge, I 
do not see what the great hue and cry would be if you also said you 
have the responsibility of going forward and demonstrating to all of 
us that in fact this is an uneconomical operation and in fact the 
Commission is justified in permitting a discontinuance. 

Who else has this information? The city does not have it. The 
employees do not have it. Who has the information except the rail- 
roads? That is the question I want you to answer for me. And if 
they have the answer, why should not they be the ones to adduce it? 

Mr. Mooney. Senator, you heard testimony in the two earlier 
hearings on these bills before your committee. You heard testimony 
from public spokesmen who said that the very things that you are 
talking about, the financial history of the trains, this, that, and so on, 
should not be determinative of public convenience and necessity. 

You heard them say that the evidence that in their opinion should 
be determinative of public convenience and necessity is that the alter- 
native modes of transportation operate on schedules that are not con- 
venient; that the cost is too great; that if this service is withdrawn, 
they will be compelled to sell their homes and move. 

You heard the representative of the attorney for the city of Phila- 
delphia say that in substance in his opinion the effect on the down- 
town area is that it would become a slum area. 

Senator Smaruers. I heard all that. What I want to hear from 
you is why, if the railroads got all the information as to being an 
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uneconomical operation, they should not therefore be willing to carry 
the burden of showing it. 1 don’t think that is a great burden on the 
railroads. ; 

Mr. Moroney. What I am trying to say is that the railroads are 
required to go forward today with the very evidence that you are 
talking about. 

Senator Smaruers. So they are required to go forward. 

Mr. Moroney. Yes, sir. 

Senator Smaruers. In fact they do have the burden of proof. 

Mr. Moroney. No, sir. They are required to go forward with the 
evidence. But the burden of proof is not imposed on them. 

Senator Smatuers. They are required to go forward, but they don’t 
have to prove anything ? 

Mr. Moroney. That is right. 

Senator SmaTHers. Do you mean they go forward, but if they do 
not demonstrate to the Commission—they don’t have to demonstrate 
to the Commission that it is an uneconomical operation. That is what 
you are saying. 

Mr. Motoney. If they do not demonstrate to the Commission that 
it is an uneconomical operation I question very much whether the 
Commission would fail to find the public convenience and necessity 
required the continued operation of the train. , 

Senator SmatrHers. So in fact what you are saying is that as a 
practical matter they do have to demonstrate that, do they not? 

Mr. Mooney. No, sir. What I am saying, Senator, is that the stat- 
ute puts the burden, the burden of proof, of the necessity for the service 
on those who claim that it is necessary in the light of the alternative 
transportation available. It would be awfully hard for me to try to 
prove, for instance, that it is unnecessary or absolutely unnecessary for 
a commuter in the New Jersey area to have train service to New York, 
or what kind of train service does he need, and so on. 

He is the one who knows that. He is the only one who knows that. 
And he is the one who comes in and tells you that under the present 
setup. I don’t know how I could show, for instance, that if you have 
a choice of six things, and I go to take one of them away from you 
and you say “Hold on there a minute; that is essential to me; that is 
necessary to me,” and then turn around to me and say “Now prove that 
it is not.” 

Senator Smatuers. I want you to give me an illustration of how it 
would be detrimental to the railroad to have the responsibility of the 
burden of proof. 

Just an illustration. We are getting close to it. I was beginning to 
get some enlightenment here. Give me a little more information on it. 

Mr. Motoney. It is our position that the situation today, in the 
assenger train service area, is such that no service should be ren- 
ered, no service should be rendered that is not required by the public 
convenience and necessity. 

We think the situation is long ago past where it is a question of 
whether it permits this to be done, and it permits that to be done, and 
so on. It is a question now that you should not render any service 
that is not required by the public. 

In that instance, we think the obligation, the burden of proof, lies 
on those that claim that it is required, that it is essential. We think 
that should be the test today in a train-off case. 
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Senator Smaruers. I think I follow you. Go ahead, proceed. 

Mr. Mooney. I was discussing the proceedings that had been han- 
dled before the Interstate Commerce Commission and request had been 
made that we furnish a chart showing the character of trains and so on. 

I would like to point out that in line with the request that had been 
made, that in the 13 investigations that the Commission has disposed 
of, the records in 10 of those investigations showed no public need for 
the 20 trains that were involved in those 10 investigations. 

In 6 of those investigations involving 12 of the 20 trains, the average 
number of passengers per train per day ranged from a low of 314 
passengers to a high of 10 passengers. That is for 12 out of your 
20 trains that the Commission has disposed of now. We think, 
frankly, that you might say it is rather absurd to even have investiga- 
tions and hearings where you are dealing with a train that is carrying 
an average of 314 passengers a day. 

If you go as high as 10, we think it is still highly absurd. Those 
are the proceedings under section 13a(1). 

Under section 15a(2), Senator, the Commission has three proposed 
reports out now. In those instances, in two I believe it is of those 
instances, the average number of passengers per train mile is less than 
one. Those are the type cases and we will be glad to furnish a chart 
that has been requested. 

The provisions of S. 1331—to date I have not discussed the provi- 
sions of that bill—— 

Senator Smarners. Let me ask you one question as to this chart. 
I do not disagree with you at all on what you are arguing. I am 
just trying to develop my own thinking on it and clear it up in my 
own mind because I do not really understand some of this as well as I 
would like. 

I would like to see, in these charts, if it could be done, those instances 
where—and maybe this is not practical—where, when you make an 
application for discontinuance of a train, and you stop running a 
train, what net profit does it realize to the company in stopping the 
operation. 

In other words, they do not pay for fuel on that, they do not pay 
for the employees on that 

Mr. Moroney. Senator, would it suffice if we attempted to get up 
a table showing the out-of-pocket expenses of that train ? 

Senator Smatuers. Yes. That is what I mean. The out-of-pocket 
expenses. That is what I am interested in seeing. 

Mr. Motonry. There are certain ways of costing a train commonly 
referred to as out-of-pocket expenses, some of them called above-the- 
rail costs, all the costs that are incurred in the movement of the train, 
so-called above the rail costs. 

We will endeavor to furnish a statement that would shed light 
on that. 

Senator Smatuers. To be perfectly frank about it, we hear from 
some of the employee organizations that the railroads will actually 
in fact stop the running of a train which, by its running they still 
make a profit—not a big profit; let’s say they make $100 a week; they 
still make it, it is a profitable operation, but if they stop that train 
because they no longer have to pay the fuel, they no longer have to 
pay the employees, they no longer have to pay the maintenance of 
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that particular train, that railroad company thereby in effect turns 
around and starts making a net profit even bigger than they made 
when they were running the train. 

Do you follow me? 

Mr. Moroney. Yes, sir. 

Senator Smatuers. That is what we hear. That may be going on. 
And if it is going on we would like to know about it. If it is not 
going on, we would like to know about that. 

Mr. Moroney. The only reason I can conceive, or one reason that 
I can conceive of a train that is on the break-even proposition or 
making a hundred dollars a month, as you said, being discontinued, 
is that by the discontinuance the financial position of the railroad, 
due to the factors that you mentioned, would be materially strength- 
ened. And to the extent that it is better able to render its other 
service and strengthened and so on, to that extent labor as a whole 
benefits from it. 

Senator Smatuers. That is where we get on the philosophical and 
political issue that will devolve from this particular point. That is 
why it is important to get that particular point fairly well cleared 
up. Then the question will come as to whether or not the Interstate 
Commerce Commission, which in the original act granted to the 
railroads the right to run for the purpose of making profit, and they 
are no longer making a big profit but they are still rendering a service 
to the community, they are still providing jobs and they are not losing 
money, then how far does the Creunianken go in saying, “We realize 
if we let you cut off this train completely you would make $3,000 a 
month instead of $100 a month because you would not have the ex- 
pense,” and the Commission is interested in improving the position 
of the railroad, or is the Commission in the position of public con- 
venience and necessity? Then how far do we go? Then the Com- 
mission reads such things as we saw in the paper today, where the 
railroads had the biggest earnings, three times what they made a year 
or so ago, and they begin to wonder. 

Mr. Motoney. Senator, 3 times 1 is 3, and 3 times 3 is 9. So when 
you say three times what you made in the past period, it is very help- 
ful to look at what you did make in the past period. 

For instance, in the last 12 months the railroad industry as a whole 
has made 3.3 percent return on its investment. I question whether 
it can survive at that rate of return. 

Senator Smaruers. You know, I think it has been demonstrated, 
that the Senator from Florida has not been against the railroads 
making money. And I think that it has been demonstrated that the 
Senator from Florida and the Senator from Kansas have been the 
two as good friends of the railroads as they have had. 

While we want the railroads to survive, and we want them to make 
money, comparatively speaking as a public or quasi-public utility 
would make money, we nonetheless I think recognize that they still 
have a public duty to some extent, as all certificated carriers do. 

Maybe we do not put them under as stringent qualifications as we 
do the motor transport carriers. Maybe that is an error. I do not 
know. We did not draw the 1930 act. We did not draw the original 
act. But in any event our job, as distinguished from your job, which 
is to represent the railroads—and you are doing a good job at it— 
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our job is to represent not just the railroads but the employees and 
the shippers and the towns and everybody who is involved. E 

Therefore these questions as to how much money you are making, 
and how you are doing, and do you stop service at any time you want 
just because the president of the company wants to make a good 
stockholders’ report at the annual meeting, I do not know how far we 

0 in that at the moment. 

That is what we are trying to get at by the questions I ask you. 

Mr. Motonry. I think in the passage of the Transportation Act in 
1958 you and also Senator Schoeppel have done more for the shipper, 
for the public, and for the railroads than has been done in many a 

ear. 

Senator Smatuers. We like to think so and thank you for it. 

Mr. Movoney. We think if you pass S. 1331 that you will really 
cut that way down. 

Senator Smatuers. That is what we are here for. 

That is why we are trying to get at these problems. 

Mr. Moroney. There is nothing in the history of these cases which 
were filed under section 13a(1) that gets into the realm that you have 
been discussing. Those are cases that may or may not come up in the 
future. But in these cases that have been before the Commission 
under section 13a(1) I think that the study will show that in many, 
many instances the earnings or revenues of the trains, for instance, 
were not only insufficient to pay the total cost of the trains, but in some 
instances they were insufficient to even pay the wages of the train 
crews. 

Senator Scuorrren. I would like to ask a question, Mr. Chairman. 
I think there is a feeling in a lot of communities since this act was 
passed, that there have been a rash of applications for train discontinu- 
ance, leaving the impression, without looking into the background, 
that the railroads under this act took the opportunity to discontinue 
many services that are needed, as the Senator from Florida has pointed 
out here. 

It should be important, it would seem to me, in our approach to this 
problem, to consider that maybe there has been a damming up of a lot 
of these cases by State regulatory commissions dragging their feet. 
I served on one of them in Kansas as chairman—I know a little some- 
thing about it and do not have to read about it in the newspapers. 
We should be doubly sure that these cases stand upon merit when they 
come before the Commission for discontinuance. 

To determine the extent to which train A would be related to the 
entire system of a railroad through a long-drawn-out series of hear- 
ings of months and months and years, of accounting and everything 
else like that, frankly seems to me to be just as erroneous as going too 
quickly to the heart of the problem. 

We must. repose confidence in a regulatory agency like the Inter- 
state Commerce Commission, as this act does. It broadens the Com- 
mission’s responsibility and cuts out a lot of the restrictions and im- 
pediments that the railroads have met in the past. 

But I do believe that maybe we are going to look further into the 
justifiable grounds in the transportation study that we have—in the 
Instant cases, as related to the entire system operation. This rash of 
discontinuance applications has led some people—well-meaning peo- 
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ple, I have every reason to believe—to think that we have opened the 
door and are going to go all the way and cause a lot of harm to a lot 
of communities. 

Frankly, and aboveboard here, and from the standpoint of the proof 
that you as a counsel for the association would reasonably require if 
you were on the other side, are the discontinuances justifiable ? 

Mr. Moroney. Senator, may I make one comment about the view- 
ing of this train in the light of overall operations that you have men- 
tioned ? 

Senator ScHorrren. Yes. 

Mr. Motoney. I think it important to keep this in mind: The rea- 
son the Transportation Act of 1958, section 13a, was passed, is be- 
cause of this passenger deficit problem. You then had a deficit of 
over $700 million in the year prior. ‘That $700 million, Senator, was 
not a deficit on a small group of trains. It was a deficit on the entire 
operation. 

Senator Scnorrren. That is right. 

Mr. Motonry. So if you take a train that is losing $100,000 a year, 
that is a part of the $700 million deficit, let’s take that one train that 
is losing only $100,000, and lay it down and measure it with the over- 
all operations and say $100,000 viewed in this light does not look bad, 
so keep on running the train. 

You take the next hundred-thousand-dollar train and you lay that 
down, and you view that in the light of the overall, and you say that 
does not look too bad, so let’s keep running that one. By that process 
you wind up by continuing to run every one of the trains that amount 
to the $700 million deficit. 

Senator Scnorpren. I can undersand that. And also I am aware 
of this: That if you have to cover up or compensate for that deficit 
on passengers, it has to come from somewhere. There are areas in the 
Midwest and a lot of other places, on this commuter service, where the 
losses are uncompensated for, probably legitimately, and it imposes a 
burden upon shippers of freight that is not quite equitable. 

Mr. Mononry. Senator, you had a witness appear before this com- 
mittee from Dallas, Tex., representing the Western Growers Associa- 
tion, a very large agricultural group of shippers. 

As I understand it, his testimony was that the shippers out there in 
Texas, the shippers that he represented, every one of them, had been 
paying and would continue to pay as long as this situation prevailed, 
the bill for the New Jersey commuter. 

I think you will find his statement in the record. 

Senator Scnorrrret. The reason I mention it is because there are 
a good many phases to this overall proposition. 

Frankly, these hearings are enlightening in view of the recent pas- 
sage of this act, and therefore I think they ought to be analyzed in 
the light of what the justifiable needs for these applications being 
made actually present. 

Do you have a feeling that that is being done by the railroad 
industry before the Interstate Commerce Commission ? 

Mr. Moroney. I do. I think this, Senator: As a part of my state- 
ment I will point out that it is the railroad industry’s position that if 
any consideration at all—we do not think there is the slightest need for 
an amendment to this statute that represents or results in tedious and 
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painstaking work by the last Congress, and particularly by this com- 
mittee, but if any consideration whatsoever is going to be given to 
roposals such as S. 1331 or S. 1450, then we think the proper place 
for that consideration to be given is in the investigation that will be 
conducted by your committee, the general transportation investiga- 
tion under the provisions of Senate Resolution 29, and where the 
matter can be viewed and will be viewed in the light of the overall 
national interest and background rather than in an atmosphere of 
capitulation to local interests. 
enator SmarHers. I might say that I saw Mr. McGinnis here. Is 
he still here? 

Voice. No, sir. He asked me to tell you that he had an engagement 
and would be back in the morning. 

Senator Smaruers. It is evident that we won’t be able to have any 
more witnesses, because the Senator from Kansas and I have to go 
over and finish voting on the Foreign Aid bill. That is going to keep 
us here pretty late. After we finish with Mr. Moloney we will go over 
until 10:30 in the morning. Also had as the next witness Mr. Pat 
McGinnis. We will start off with him at 10:30 in the morning. 

Go ahead, Mr. Moloney. 

Mr. Moroney. One of the purposes, if not the principal purpose, of 
§. 1331, in placing this question of train discontinuance, adjustments 
of service, under the provisions of section 1 of the Interstate Commerce 
Act, is to authorize the Interstate Commerce Commission to impose 
conditions for the protection of labor affected by the proposed service 
adjustment. 

In its reports to date the Commission has said that the effect on 
labor, rightly or wrongly they have said that the effect on labor, is 
one of the factors to be considered in determining whether public con- 
venience and necessity require the continued operation of the train. 

If the Commission finds that public convenience and necessity re- 
quire the continued operation, that public convenience and necessity 
including the effect on labor, and that such continued operation will 
not be an undue burden on Interstate Commerce, then they require the 
train to continue to operate and have done so, and there is no adverse 
effect on labor. 

Labor is considered there as a part of public convenience and neces- 
sity, and if the whole thing is sufficient to require the continued opera- 
tion then the train continues to operate. 

That is the position that the Commission has taken, as I said, rightly 
or wrongly. The conditions that railroad labor seeks to have the 
Commission attach to these service adjustments, to the internal opera- 
tions of the railroad, are those that are commonly known as the 
Burlington job protection conditions and so on. 

They in effect would provide that any affected employee, any rail- 
road employee, not necessarily those operating the trains that are 
taken off, but somebody else further down the line, any employee who 
is displaced or placed in a worse position with respect to his compen- 
sation and rules and so on, would be protected for as much as 4 years. 

Railroad labor has argued that all of this is necessary to protect the 
public interest. I think they even announced that they were going 
to see that the railroads did not deprive the public of needed public 
service—while they argue that this is needed to protect the public, the 
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users of the trains, it is apparent to us that their real interest lies in 
the protection of jobs in unneeded, uneconomical and wasteful service. 

Senator Smaruers. Mr. Moloney, we are going to have to stop and 
vote. How near are you to concluding? If you want, you can come 
back tomorrow. 

Mr. Moroney. Senator, I see no reason for me to continue, since 
my statement will be copied into the record. 

Senator Smatuers. We will make your statement in full a part of 
the record. 

(The statement follows :) 


STATEMENT OF WILLIAM M. MOoLoney, GENERAL SOLICITOR, ASSOCIATION oF 
AMERICAN RAILROADS 


My name is William M. Moloney and I am general solicitor of the Association 
of American Railroads. My appearance today is on behalf of the member lines 
of that association and in opposition to S. 1331 and S. 1450. 

The constantly recurring passenger deficit is one of the major problems, if 
not the greatest, of the railroad industry today. The gravity of the situation 
has been fully recognized, and indeed emphasized, by the Congress, the Inter- 
state Commerce Commission, State regulatory commissioners, shippers and rail- 
road management. 

During the last Congress, this committee heard from many witnesses on the 
subject. Its report stated: 

“The subcommittee realized that the railroads’ financial condition results, in 
a large measure, from the general passenger deficit of about $700 million in 
1956 and similar large amounts in recent years.” (Rept. No. 1647, 85th Cong,, 
2d sess., p. 9.) 

In its recent report (May 18, 1959) in the Railroad Passenger Train Deficit 
Investigation, the Interstate Commerce Commission said : 

“The financial loss is real; it is large and appears to be growing; and it en- 
dangers the present and future welfare of the railroad industry. 

“ * * * if this threat to realization of the objectives of the national trans- 
portation policy is to be substantially lessened, responsible efforts in this direc- 
tion must reckon with facts as they are.” (Sheet 96.) 

“We continue to believe that the elimination of that deficit or at least an early 
and substantial reduction below the peak level of 1957 is imperative to avoid 
destructive effects on the freight-carrying potential of the railroads.” (Sheet 
95.) 

“A sense of urgency, therefore, compels us to advocate strongly the adoption of 
the recommendations outlined herein.” (Sheet 1038.) 

In the pre-World War II years, 1936-41, the passenger deficit averaged about 
$250 million annually and in the postwar years it doubled or tripled. According 
to the Interstate Commerce Commission formula, the deficit in 1957 was $723 
million and in 1958 it was $610 million. Since 1945 the annual passenger deficits 
have totaled the staggering sum of $714 billion. It literally is impossible to 
exaggerate the effect this has had upon the national railroad transportation 
system. 

The passenger deficit problem is one national in nature and effect. It cannot 
be regarded as exclusively, or even principally, a commuter problem. Virtually 
all passenger carrying railroads, whether or not operating commutation service, 
incur severe deficits from operation of passenger train service. The principal 
areas of heavy commuter service in the United States are New York-New Jersey, 
Philadelphia, and Chicage. Only 15 railroads have any substantial commuter 
service and the total passenger deficit for those roads in 1958 was $265 million, 
while the total of such deficit for the industry was $610 million. 

All this, however, does not mean that the passenger deficit does not bear 
heavily, indeed more heavily, on the railroads having commuter service. What 
I am trying to emphasize is that commutation is principally a problem that 
varies in nature depending upon local conditions. This committee recognizes 
this in its report during the last Congress on S. 3778, Report No. 1647, at pages 
10 and11. Having done so, your committee concluded that: 

“Solutions to this problem cannot be longer delayed and it is believed that 
the clarification of the Interstate Commerce Commission’s authority over intra- 
state rates, together with the new authority conferred upon the Commission 








aS SS Oa «Cl 


i 


AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 24] 


over service as subsequently explained in this report, will lead to the prompt 
finding of appropriate solutions by local authorities” (p. 11). 

Now this is precisely what is happening. After years of inaction and fail- 
ure to come to grips with the problem—the local authorities are actively 
seeking solutions. Acceptance of responsibility at local levels is either evi- 
denced or indicated by the report and recommendations of the New York 
Public Service Commission, in its Report of Investigation of the Financial 
Condition of the Railroads Operating in the State of New York (dated January 
26, 1959), and the report and recommendations to Governor Rockefeller, dated 
March 16, 1959, by the Purcell committee. Most of the recommendations of 
the last-mentioned committee were promptly enacted into law by the New 
York Legislature. 

In the Philadelphia area that city has extended some measure of temporary 
assistance in the conducting of experimental commuter service by the 
Pennsylvania and the Reading Railroads. 

In the Chicago area we find the so-called Illinois plan, endorsed by State 
and city authorities and pending before the State legislature. 

It would serve no good purpose to discuss in detail these various plans. The 
point is that in the few months since enactment of the Transportation Act of 
1958 there has been more sincere effort at local levels than in all the prior 
years. Your committee’s prophecy that such would be the result of the 
Transportation Act of 1958 is being borne out. 

In the three commutation areas of the United States only the State of New 
Jersey and its municipalities continue, in effect, to drag their heels. In its 
recent report in the passenger deficit investigation the Interstate Commerce 
Commission found that: 

“New Jersey leads all the States in the amount of taxes per mile of road 
which it levies against railroads. In 1956 these amounted to $10,244 per mile, 
which was more than five times the national average. The railroads have a 
long-standing grievance against the New Jersey taxing authorities for assess- 
ing their property at 100 percent of value and recognizing a lower basis for 
other taxpayers. The State supreme court has found that the railroads have 
a just cause of complaint, but thus far apparently no relief has been forth- 
coming” (rept. of May 18, 1959, p. 66). 

The report of the Purcell committee to Governor Rockefeller, to which I have 
referred, states: 

“The problems confronting New Jersey are of the same character but of 
greater magnitude than those confronting New York. Taxes on railroads in 
New Jersey are the highest of any State in the Union. In New Jersey, rail- 
road property is taxed at 100 percent of full value while all other property 
is taxed at varying lower percentages. The history of the long-standing 
dispute about this tax structure is well known (p. 51). 

“We are now witnessing the logical consequences of high taxes on the rail- 
roads and State promotion of other forms of transportation. * * * 

“Under the circumstances, none of these railroads can afford to continue 
to support a dwindling commuter service. Each will fight to abandon, wherever 
possible, its facilities in New Jersey to reduce tax and other expense” (p. 52). 
The report concluded that the people of New York could not be called upon to 
subsidize New Jersey operations. 

Capitulation to these local interests in their efforts to repeal or amend 
section 13a of the Interstate Commerce Act would destroy the progress now 
being made at State and local levels, encourage reversion to the former 
do-nothing attitude, and make the situation intolerable. 

Capitulation to local interest is precisely what these bills represent. In its 
report on this feature of the Transportation Act of 1958, this committee said: 

“This, the subcommittee believes, would protect and further the broad pub- 
lic interest in a sound transportation system and would prevent undue 
importance being attached to matters of a local nature” (p. 22). 

Let me read a list of the railroads that have filed under section 13a: 


Erie Railroad Texas & Pacific 
Great Northern Chicago & North Western 
Southern Pacific New York, New Haven, & Hartford 
Minneapolis & St. Louis Missouri Pacific 
Minneapolis, St. Paul, & Sault Ste. Wabash Railroad 
Marie Texas & New Orleans 
Northern Pacific St. Louis-Southwestern 
Louisville & Nashville Pennsylvania 


Lehigh Valley New Jersey & New York 
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It will be seen that 183 of the 18 railroads do not operate in the State of 
New Jersey. Of 114 trains involved, 72 are in western territory, 6 in southern 
territory, and 16 in eastern territory outside the State of New Jersey. And 
now it is proposed that the interest of New Jersey commuters requires the 
throwing of roadblocks in the path of the entire railroad industry. 

I say roadblocks advisedly, since the proponents of S. 1331 say it is needed 
to hold the line and maintain the status quo until the State of New Jersey 
decides what, if anything, it will do to solve its own local problems. Obviously 
then S. 1831 is intended to make much moe difficult the elimination of unprofit- 
able services. It is intended to remove the pressure for prompt solution at local 
levels. Admittedly these bills will not solve the New Jersey commuter prob- 
lem. Delay is their avowed purpose. 

I have a strong feeling that these hearings are being held today because 
section 13a is having the exact effect that Congress intended it to have. The 
fact that a law is having the effect Congress intended affords no basis for 
changing that law. 

I have also a strong feeling that any proposal to amend the provisions of 
section 13a of the Transportation Act of 1958 should be made a part of the 
broad transportation investigation which the Senate Interstate and Foreign 
Commerce Committee will conduct pursuant to Senate Resolution 29. Proposals 
such as S. 1331 and S. 1450 would there be considered in the proper background 
of national rather than local interest. Indeed, two of the areas specifically men- 
tioned in S. Res. 29 for investigation are: 

“1. The need for regulation of transportation under present-day conditions 
and, if there is need for regulation, the type and character of that regulation;” 
and 

“5. Policy considerations for the kind and amount of railroad passenger 
service necessary to serve the public and provide for the national defense ;”. 

Turning again to the passenger deficit problem as a whole and its tremen- 
dously detrimental effect on the entire national railroad system—it must be 
remembered that section 13a is practically the only part of the Transportation 
Act of 1958 designed to alleviate the passenger deficit situation. And now some 
would have that section repealed or largely destroyed. 

Any public criticism has been confined principally to the provisions of sec- 
tion 13a(1). Moreover, this criticism has emanated principally from the New 
Jersey-New York commuter area. Generally such criticism is confined to two 
points: (1) That the Interstate Commerce Commission is given discretion 
whether to institute investigation and conduct hearing, and (2) that time 
limitations do not permit full and adequate hearing by that Commission. I 
should like to consider each of these in turn. 

As to the first, there is nothing new in vesting the Interstate Commerce 
Commission with discretion in such matters as whether to investigate and 
conduct hearings. Moreover, the Commission has not abused its discretion 
in this regard under section 13a(1). The criticism is unjustified and it is 
premature. 

To date, the Interstate Commerce Commission has instituted investigations 
and conducted public hearings on every notice filed with it under section 13a(1), 
with two exceptions. ‘These exceptions are the Weehawken ferries and a charge 
in the schedule of a train operated by the Southern Pacific. The latter is of 
minor significance. 

The Ferry case has been much misconstrued, misunderstood, and misstated. 
Notice of intention to discontinue was filed with the Commission on August 
13, 1958. On August 26, 1958, the Commission issued written notice that: 

“* * * upon consideration of the matters involved, including consideration 
of the records in Finance Docket No. 18781 (New York Central R. Co. Ferry 
Abandonment, 295 1.C.C. 385, 519) and Docket No. 32359 (Fares and Charges 
Via Weehawken Ferry), [it] has concluded not to enter upon an investigation 
of the proposed discontinuance or otherwise to require that such ferry service 
be continued, in whole or in part” (Finance Docket 20291, N.Y.C. RR. Co.— 
Discontinuance of Service—Weehawken Ferry). 

These references were to two proceedings already conducted by the Commis- 
sion on the subject of the ferry. The first mentioned proceeding extended 
over a period of 2 years, concluding with the Commission’s order of May 15, 
1957, affirming that the ferry should be abandoned. Ten public hearings had 
been held and a voluminous record developed. To have instituted an inves- 
tigation under section 13a(1) about a year later would have been a useless 
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duplication of the record and of time, effort, and expense. The Commission’s 

oe oe not a so -_ sought to be reviewed before a three-judge 
‘ ourt in New Jersey. The opini jori 

itnbed teview, obnted : y pinion of the majority of the court, 

“We find no suggestion in the present record that the Commission acted 
arbitrarily or capriciously in deciding not to investigate the proposed ferry 
discontinuance. The Commission expressly reached its determination not to 
investigate the proposed discontinuance of ferry service upon ‘consideration of 
the records in finance docket No. 18781 (N.Y. Central R. Co. Ferry Abandon- 
ment, 295 I1.C.C. 385 and 519) and docket No. 32359 (Fares and Charges via 
Weehawken Ferry)’. The evidence embodied in those dockets was presented 
in adversary proceedings before the Commission to which the plaintiffs, plain- 
tiff-intervenors and the railroad were parties, and which extended over a period 
of more than 2 years in the course of which the issues of public convenience 
and necessity and effect upon interstate commerce with respect to the con- 
tinued operation of the ferries were thoroughly explored. The report of the 
full Commission in the 1957 ferry abandonment proceedings was filed in May 
of that year, although this court is not here concerned with the sufficiency of 
the evidence before the Commission to support its report and recommendeded 
certificate. Moreover, there has been no offer to show in this case that either 
the Commission or the railroad has been guilty of any violation of law or 
breach of duty which could cast suspicion upon the propriety of the Com- 
mission’s determination to refrain from investigation of the railroad’s proposed 
discontinuance of ferry service.” (State of N.J., et al v. United States, et al., 
Civil Action No. 1002-58, United States District Court, District of New Jersey, 
Opinion, pp. 18-19.) 

The U.S. Supreme Court affirmed by per curiam opinion on March 2, 1959. 

Surely, on these facts there is no foundation for criticism of the Commis- 
sion or amendment of section 18a of the Interstate Commerce Act. The 
“bogey man” of the Interstate Commerce Commission abusing its discretion 
as to investigation and hearing is just what the record shows it to be—so 
much nonsense. 

The second argument, that the time limitations do not permit full and ade- 
quate hearing, so far as I know, is wholly undocumented. I have not heard 
a single case referred to in which public interest has suffered in this respect. 
Twenty-nine notices, involving 74 trains, have been filed under section 13a(1). 
Under section 13a(1) almost 5 months continued operation of the train can 
be required during which the Interstate Commerce Commission may dispose 
of the matter. However, there actually is no time limitation in which the 
Commission must complete its investigation. When completed, the Commis- 
sion may order the continued operation of the train or its reinstatement if 
it has been discontinued in the meantime. Until specific cases are pointed 
to where present procedures have worked an injustice, there is no basis for 
considering changes in the present law. 

At this point I should like to discuss presentation made to this committee 
by the Interstate Commerce Commission. 

It is my opinion that the letters from and presentation by the Interstate 
Commerce Commission have served to confuse rather than clarify the matter 
being considered by this committee. Too little has been said and too much left 
unsaid by the Commission. I in no way mean to be unduly or unjustly critical 
of the Commission and should like to indicate the basis for my criticism. I 
believe this committee will find such to be helpful in weighing the submission 
made by the Commission. 

The Commission has recommended that section 13a(1) be amended in three 
respects and such recommendation is expressly stated to be upon the basis of its 
“experience in the administration of section 18a(1)” and “as a result of our 
[its] experience with this section.” Nowhere in its presentation did the Com- 
mission refer to or cite within its experience under section 13a(1) even a 
single specific instance in support of its recommendation. 

The Commission recommends first that the notice provision be extended 
from 30 to 40 days. The broad assertion is made, without documentation, 
that the present period does not afford sufficient time for the filing of protests 
by communities and persons affected. But the Commission’s experience simply 
does not support such an assertion. In every proceeding to date under section 
18a(1) the report of the Commission has recited the filing of protests by nu- 
merous parties and that upon consideration thereof the Commission instituted 
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the investigation. Let me quote from the Commission’s first report under sec- 
tion 13a(1): 

“Petitions for investigation of the proposed discontinuance were filed by the 
Public Service Commission of the State of North Dakota, the Board of City 
Commissioners of Williston, N. Dak., and the Commercial Club of Richey, Mont., 
and letters and group petitions were received from users of the train and 
communities served by it. The Railway Labor Executives Association and 
several affected railway labor organizations in North Dakota and Montana 
filed letters of protest.” (Finance Docket 20348, Great Northern Railway (Co., 
decided February 6, 1959, sheet 2.) 

And quoting from one of the most recent reports of the Commission : 

“The Public Service Commission of Wisconsin filed an informal petition for 
investigation of the proposed discontinuance, and individual users of the trains, 
various business and civic organizations, and affected communities filed letters 
of protest. The Railway Labor Executives Association and other affected rail- 
way labor organizations filed letters of protest * * *.” (Finance Docket 20488, 
Chicago and North Western Railway Co., decided June 1, 1959, sheet 2.) 

All other reports contain similar references to protests by States, communities, 
civie organizations, and individual users. 

The Commission also stated to this committee that the notice period was 
too short for the Commission to make an adequate study and analysis of pro- 
posals and protests without diverting the staff from other necessary work. 
Certainly the public has not suffered from this alleged inadequacy of Commis- 
sion staff, since the Commission in every instance under section 13a(1) has 
instituted an investigation of the proposed discontinuance or change, except 
in two instances having nothing to do with time limitations. If under the notice 
provisions of existing law the Commission feels compelled to institute an investi- 
gation in every instance, it is difficult to see how any protestant or the public 
interest is prejudiced thereby. 

The second recommendation of the Commission, again undocumented, is that 
the 4 months’ period should be extended to 7 months. It is said that the present 
law makes it impracticable to grant protestants a substantial postponement so 
that they may adequately prepare their case. The Commission thus recommends 
amendments so that substantial postponement can be granted. In other words, 
to substitute at Federal level delays and obstacles which section 13a(1) was 
intended to eliminate at State levels. The Commission does not cite a single 
proceeding in which, in its opinion, the protestants’ case was inadequately pre- 
pared or presented because of time limitation. On the contrary, many of its 
reports refer to the adequacy of the record before the Commission and that 
procedures adopted have been conducive to a record adequate and sufficient for 
just disposition of the matters before it. 

Moreover, there are other provisions of the Interstate Commerce Act imposing 
time limitations on Commission action. When in a particular case under those 
provisions the Commission has felt it needed more time, it has not hesitated 
to suggest or request that the railroads postpone the effective date of their pro- 
posed action. I have in mind particularly the suspension of tariffs. In no in- 
stance under section 13a(1) has the Commission made such suggestion or 
request. 

The third recommendation of the Commission is that the burden of proof 
be placed upon the carrier. The Commission says that all doubt in this matter 
should be removed and that the carrier should carry the burden by a preponder- 
ance of the evidence. Now this is a pretty strong statement and is said to be 
based upon the experience of the Commission under section 13a(1). 

The statement that all doubt in this matter should be removed leaves me, 
and possibly this committee, with the impression that the experience of the 
Commission under section 13a(1) has shown the matter to be one of impor- 
tance, if not urgency, in its administration of the act. But, here again, this 
simply is not so. Let me quote from the first decision of the Commission 
under section 13a(1), Great Northern Railway Company, Finance Docket 
20348 (decided February 6, 1959) : 

“* * * we do not deem it necessary at this time to decide who has the 
burden of proof in investigation proceedings under section 13a(1). In any 
event, the question is of more theoretical than practical importance. It 
would be controlling of a decision on the merits only if no substantial evidence 
were adduced or if the evidence were equally balanced. Neither is true in 
this case. The procedure followed during the hearing was conducive to the 
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development of an adequate record and afforded a sufficient basis for a just 
decision. Regardless of where the burden of proof lies, a carrier subject to 
our regulation is expected to aid in the disposition of proceedings to which 
it is 2 ale by making available all pertinent facts within its knowledge.” 
(Sheet 4. 

The substance of this, or the precise language above, has been repeated by 
the Commission in subsequent decisions. 

Instead of an important matter about which all doubt should be removed the 
Commission actually considers it one of more theoretical than practical impor- 
tance and one that could be of effect only in the most rare or unheard of case 
where no substantial evidence was offered by any party or where the evidence 
was in absolute balance. The Commission has never had such a case, to my 
knowledge, and I doubt that it ever will. 

Thus, viewed in the light of its experience and decisions, the Commission is 
urging that present law be amended so as to remove all doubt about a matter 
which it has found to be of more theoretical than practical importance, which 
it has found could be of effect in only the most rare or unheard of case and 
which it has found in no way hinders development of hearing records suffi- 
cient and adequate for just decision. It seems to me that there is little rhyme 
or reason behind the Commission’s proposal. 

The idea that the burden should be one of preponderance of evidence is 
scarcely worthy of comment. Such does not exist in any field of regulation 
today, nor should it. The suggestion is so unrealistic, impracticable and 
unsound as to be shocking in its implications. 

A few have alleged that the railroads are using section 13a to effect whole- 
sale slaughter of railroad passenger service in the United States. Such a 
claim is utterly without foundation. Section 13a is not being used, nor could 
it be used, for any such purpose. To date, 18 railroads have filed 41 notices 
or applications with the Interstate Commerce Commission under section 13a. 
These involved either the discontinuance of or a change in the service or 
schedule of approximately 114 trains. Trains generally operate in pairs— 
that is one in each direction. In the figures stated each train has been 
separately counted. 

The railroads of the United States operate approximately 5,000 passenger 
trains daily. Much of that service is unneeded today. Surely the filings to 
date, involving slightly more than 2 percent of the total, show no effort to 
destroy passenger train service. Moreover, 17 of the 41 filings, involving 53 
of the 114 trains, were instances where the railroads had been turned down 
by State commissions Or where such commissions had not acted in reasonable 
time. 

Examination will reveal that the overwhelming majority of the trains 
involved are branch-line operations. Some involve only partial discontinuance 
or consolidation of trains, Some are mixed passenger-freight trains, and some 
are reductions from daily to triweekly service. 

As of June 30, of this year the Interstate Commerce Commission had ren- 
dered reports in 13 investigations, involving 34 trains, under section 13a(1) 
and proposed reports had been rendered in three instances, involving 12 trains, 
under section 138a(2). Full and adequate public hearings were held. In all 
instances the deficits incurred were substantial. In some instances total reve- 
nue of the train was insufficient to pay merely the wages of the train crew. 

The records in 10 of the 13 investigations under section 13a(1) have shown 
no public need for the services of the 20 trains involved and the Commission 
has so found. In the other three cases, involving 14 trains, the Commission has 
required continued operation in whole or in part notwithstanding that the 
services were conducted at a substantial loss. The Commissioner has held that 
operation at a loss is not solely determinative of public convenience and 
necessity or of undue burden on interstate commerce. 

In 6 of the 10 cases under section 13a(1), in which the ICC found no public 
need for the services of 12 of the 20 trains mentioned above, the average num- 
ber of passengers per train per day ranged from a low of 3% to a high of 10. 
A seventh case, covering two trains, involved discontinuance of a single-unit 
diesel car. Two others, covering four trains, involved adjustments in schedules. 

With respect to the three 13a(2) cases mentioned above, the examiner has 
recommended that the Commission find the passenger service involved not 
required by public convenience and necessity and continuance thereof an undue 
burden on interstate commerce. The records in these investigations show that 
the average number of passengers carried per one-way trip ranged from less 








946 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


than one to between three and four. In the latter instance the average number 
of passengers per train-mile was less than two. 

I submit that the record refutes completely the unfounded charge that section 
13a is being used, or could be used, to destroy passenger train service. 

I should like now to discuss the particular bills before you—S. 1331 and 
S. 1450. 

S. 1331 is far more than an amendment of section 13a. It would impose a 
scheme of things completely foreign and contrary to the present law. It would 
impose regulation where none existed before and where none exists today, 
It is contrary to sound principles of regulation. It would destroy the effective. 
ness of section 13a as a means of alleviating the critical passenger deficit prob- 
lem and its adverse effects upon interstate commerce—the very purpose for 
which the section was enacted. 

S. 1331 would repeal section 13a and would place the matter of discontinuance 
in whole or in part, of a passenger train under section 1 of the Interstate Com- 
merce Act by adding a new paragraph to and amending existing provisions 
of section 1. 

Prior to enactment of section 13a jurisdiction, if any, over passenger train 
discontinuance or change rested in the hands of State regulatory authorities. 
The testimony submitted to this committee in the prior Congress in hearings 
on S. 3778 established the difficulties and delays often encountered by the rail- 
roads in seeking to eliminate unneeded and burdensome passenger services and 
facilities. Generally speaking, such matters fell within the scope of State law 
and permission of State regulatory authority was required before such discon- 
tinuance or change in service could be effected. However, there were several 
States and areas of service in which discontinuance, change or other adjustment 
in passenger train schedules and services could be effected without first obtaining 
State authority. Recognizing the burden imposed upon interstate commerce by 
unneeded and uneconomic services, the Congress enacted section 13a so as to 
afford relief while at the same time carefully preserving to management its 
existing rights. Thus, section 18a was written so as to apply only where the 
proposed discontinuance or change in service is subject to State constitutions, 
statutes, or regulatory authority and in such a case to permit, not require, the 
filing of notice with the Interstate Commerce Commission. 

S. 1331 is so drawn as to require the railroads to petition the Interstate 
Commerce Commission where prior approval by State authority is not required. 
Thus regulation would be imposed in an area where it has never before existed. 
This is contrary to the intent of section 13a, which was designed to remove 
obstacles and delays encountered at State levels in eliminating unnecessary and 
uneconomic passenger train operations. 

The enormous weight of the passenger deficit and the seriousness of the situa- 
tion that section 18a was designed to alleviate is such that no passenger train 
service should be rendered that is not required by public convenience and neces- 
sity. If not required that should be the end of the matter. 

With respect to the question of burden of proof under section 13a (1), I have 
already pointed out that the Commission, in deciding cases under that section 
has found that “the question is of more theoretical than practical importance,” 
could have effect on the merits in only the most rare or unheard of case, and 
that— 

“regardless of where the burden of proof lies, a carrier subject to regulation 
by this Commission is expected to * * * make available all pertinent facts 
within its knowledge.” 

Under present section 13a and procedures the railroad is required to come 
forward with and actually to file with the Commission a complete history of 
the train involved including its patronage, its revenues, and its expenses. 
Nothing else lies peculiarly within the knowledge of the railroad. In addi- 
tion, the railroad is required to specifically list and describe the alternative 
transportation available. In a word, the railroad must and does submit all 
evidence peculiarly within its knowledge and more. However, it is argued that 
such is not controlling and that public convenience and necessity is of more 
broad and general nature. We have heard from witnesses in these very hear- 
ings the type evidence they deem controlling. Alternative transportation is 
said to be on unsatisfactory schedules, or unreliable, or too time consuming, 
or too expensive to meet the users’ needs. It is said that they will be com- 
pelled to sell their homes and move elsewhere. State and municipal authori- 
ties claim that property values will diminish and tax revenues will decrease. 
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They state that long-range municipal and suburban planning will be disrupted; 
that particular downtown areas will first become overly congested and then 
become slum areas; that hundreds of millions of public money would be 
required for additional roads, bridges and parking areas; that States and 
municipalities could not carry the burden. 

All such things are conceived to bear upon public convenience and necessity. 
None lie within the peculiar knowledge of the railroad and most are not even 
available to it. 

Obviously the public, through the State, municipalities, civic organizations, 
and other public groups, as well as individual users of the service, should have 
the burden of proving that the service of a particular train or trains is required 
by their need and convenience. This, in essence, is what public convenience 
and necessity means. In a word, the essentiality of a service in a highly 
competitive area should be shown by those who claim need for it. 

The provision of S. 1331 (p. 4, lines 12 through 17) that in passing upon 
any proposed discontinuance or change the Commission shall consider the 
earrier’s revenues from all freight and passenger traffic in the State or States 
in which is operated the train or ferry sought to be discontinued is diametric- 
ally opposed to the theory and intent of the amendments made by the Trans- 
portation Act of 1958 to paragraph 4 of section 13. Indeed, it is directly 
contrary to the reasons for that amendment as explained in the Senate 
committee report. 

Thus, one of the amendments made to paragraph 4 of section 13, dealing 
with intrastate rates, was that the Commission might find discrimination 
against or burden upon interstate or foreign commerce without a separation 
of interstate and intrastate property, revenues and expenses and without con- 
sidering in totality the operations or results thereof of the carrier wholly 
within any State. The reasons for this amendment are set forth in the Senate 
committee report (Rept. No. 1647, 85th Cong., 2d sess.) at page 21 and in 
the conference report (Rept. No. 2274) at pages 10 to 12. The same reason- 
ing applies in opposition to this provision of 8S. 1331. Here, S. 1331 would 
write back into the law with respect to train discontinuances the very require- 
ment that the Senate committee and the conferees said would prevent the 
Commission from effectively functioning. There is no need to belabor this 
point since the reports above referred to so adequately cover it. 

Perhaps this proposal is S. 1331, that the Commission must consider, in a 
train-off case, revenues from all freight and passenger traffic in the State or 
States, stems from the idea that a public utility is not necessarily entitled to 
make a profit on each and every individual operation. If this be its genesis, it 
must be remembered that the situation of a railroad is not analogous to that 
of a public utility such as an electric company. By its franchise the electric 
company is given a monopoly in the territory in which it serves. The regulatory 
commission fixes rates for the electric utility, assuring it a rate of return of 6 
percent or more on its total investment. No such rate of return can be assured 
to a railroad since, instead of being a monopoly, it is engaged in a highly com- 
petitve bussiness, not only with other common carriers but with private car- 
riage. There never has been, nor do I believe there ever will be, an instance in 
which losing services are required to be continued in operation by an electric 
or other similar utility making less than 6 percent on its overall investment. 

I turn now to another important feature of S. 1331, and one not readily ap- 
parent on the face of the bill. To understand just what the bill would do one 
must be familiar with the provisions of section 1, paragraphs 18 to 22, of the 
Interstate Commerce Act. These are the provisions dealing with the construc- 
tion of new lines of railroad or the abandonment of existing lines of railroad. 

One of the purposes, if not the principal purpose, that S. 1331 would serve 
in placing the discontinuance or change of the service of a passenger train under 
these provisions of section 1 of the Interstate Commerce Act is to authorize the 
Interstate Commerce Commission to impose conditions for the protection of labor 
affected by the service adjustment. In its reports to date under section 13a, 
the Commission has stated, rightly or wrongly, that the effect on labor is one 
of the factors to be considered in determining whether public convenience and 
necessity require the continued operation of the train. If the Commission finds 
that public convenience and necessity, including the effect on labor, require 
continued operation of the train and that such will not be an undue burden on 
interstate commerce, the train must continue in service and there is no adverse 
effect on labor. However, if the Commission is unable to find that public con- 
venience and necessity (including effect on labor) require continued operation 
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of the train or finds affirmatively that public convenience and necessity do 
not require continued operation of the train, the train comes off. 

The conditions which railroad labor seeks to attach to the discontinuance or 
change of passenger train service and which would inevitably follow from the 
provisions of S. 1331 are in substance those commonly known as the Burlington 
job protection conditions. These provide, in general, that any railroad employee 
who is displaced or placed in a worse position with respect to his compensation 
and rules governing his working conditions would be protected and made whole 
for a period of 4 years, and this even though public convenience and necessity, 
including the effect on labor, no longer require operation of the train. 

While labor argues that repeal or amendment, such as provided in S. 1331, is 
necessary to protect the public in train discontinuance matters, its real interest 
lies in the maintenance or protection of jobs in unneeded service. In Tezas ¢ 
Pacific Railroad Company Discontinuance of Service, Finance Docket 20461, 
the Texas & Pacific Railroad Co. was operating two trains on substantially the 
same schedule, one behind the other, and it proposed to consolidate the two 
trains. The Commission’s report, dated May 12, 1959, stated that: 

“Resolutions have been passed by county councils and Chambers of Com- 
merce of communities located on the line and by the Commissioners’ Court of 
Bowie County, Tex., favoring the consolidation of the train service herein involved. 

“As previously noted, no protests have been received other than from certain 
carrier employees of trains 225 and 226 who would be adversely affected if the 
related job assignments are eliminated” (p. 7). 

The action of the Texas & Pacific Railroad thus was endorsed by the affected 
public and the only protests were those of railroad labor. The Commission found 
that the train proposed to be discontinued and consolidated with the remaining 
train was no longer required by public convenience and necessity and that con- 
tinued operation of such would constitute an undue burden on interstate 
commerce. 

The intercity transportation of passengers is a highly competitive field. 
Travelers have available their private automobiles, buses, airlines and railroads. 
To say that in adjusting its service to meet the public demand or market for 
such service a railroad must protect and make whole for 4 years any employee 
thereby affected represents a wholly unsound approach to regulation. It repre- 
sents extension of regulation into the field of internal adjustment of the 
operations of a single company. It is difficult for me to see any difference between 
the adjustment and tailoring of railroad services to meet the market therefor 
and the tailoring of production and output by a manufacturing company. I 
have even more difficulty in determining just where one would draw the line 
within the railroad industry. If an employee affected by the discontinuance or 
change in the service of a single passenger train must be protected and made 
whole for a period of 4 years, what about the employee affected by the reschedul- 
ing of a freight train? Or the employee affected by the closing of a station 
agency? Or the employee affected by a forced reduction in maintenance program? 
If employees under our private enterprise system are to be protected and 
guaranteed in their jobs, when competitive forces alone dictate a reduction 
in operations, then we will have indeed taken a truly significant socialistic 
step. The Railroad Unemployment Act extends all the protection intended or 
necessary where economic considerations lead a given railroad to reduce its 
operations. 

Placing service adjustments under the same standards, measurements and 
procedures applicable to total abandonment of a line of railroad is wholly un- 
sound and contrary to any realistic concept of regulation. The curtailment, 
consolidation or other change in service in an effort to meet changed conditions 
and to deal realistically with unprofitable, deficit, producing operations is quite 
different from the total abandonment and dismantling of a line of railroad. 
Inability to do the former might lead, and in some instances has led, to the 
latter more drastic step. On the other hand, ability-tc do the former may avoid 
and has avoided the latter more drastic step. Present section 13a of the Inter- 
state Commerce Act affords recognition of the principle stated without placing 
in the hands of management unrestricted right to curtail, consolidate or other- 
wise adjust services at will. The provisions of S. 1331 violate these principles 
by subjecting adjustments in service to substantially the same standards, tests 
and procedures applicable to a total withdrawal from all public service. 

Placing the discontinuance, curtailment, consolidation or adjustment of par- 
ticular service rendered by a railroad under the provisions of section 1 of the 
Interstate Commerce Act serves no useful public purpose. On the contrary, in 
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view of the constantly mounting passenger service deficit and the burden thereby 
imposed, such action may well jeopardize the maintenance of a sound railroad 
transportation system. 

Let me point out to you that the provisions of section 1, paragraphs 18 to 
22, dealing with the construction of or abandonment of lines of railroad, were 
enacted as a part of the Transportation Act of 1920. It was processed through 
the Congress in the latter part of 1919 and the early part of 1920. It is needless 
to point out that we did not have at that time our great system of highways, 
nor our great system of airways and air carriers. A review of the legislative 
history of these provisions of the Transportation Act of 1920 reveals that the 
principal emphasis was placed on the construction of new railroads or the ex- 
tension of existing railroads. It was believed that the unrestricted right of 
railroads to be built whenever and wherever their projectors thought fit had 
led to a wholly undesirable result. The desire was to prevent the construction 
of unnecessary or parallel lines or the construction of railroads merely for the 
sake of making money on the construction. In the matter of abandonment of 
railroads, it was believed that since communities, cities and villages had been 
built up along railroads and were wholly dependent upon such railroads for public 
transportation, the Interstate Commerce Commission should be given control over 
the matter of abandonments. 

The situation today, of course, is entirely different. New railroads are not 
being constructed and it is not likely that they will be. Few if any communities, 
cities or villages are entirely dependent upon railroad transportation. On the 
contrary, most of them have, in effect, transportation running out of their 
ears. Indeed, it is the very existence of these alternative forms of transporta- 
tion that has been one of the principal factors in creating the tremendous pas- 
senger problem. Instead of the chief instrumentality relied upon for passenger 
travel, the passenger train has become to a large extent the outmoded form of 
transportation. ; 

Section 13a presently affords the public users of a passenger train and the 
communities through which such train operates all protection reasonably re- 
quired in the public interest. Upon the filing of notice the Interstate Commerce 
Commission may institute, and has instituted, investigations and conducted 
public hearings. If the evidence shows that continued operation of the train, 
in whole or in part, is required by public convenience and necessity and will 
not constitute an undue burden on interstate commerce, the Commission is fully 
empowered to require, and has required, continued operation. Nothing would 
be gained by a single member of the traveling public in placing the matter of 
adjustments in train service under the provisions of section 1 of the Interstate 
Commerce Act rather than under present section 13a. 

In my opinion it is important to keep in mind that the conditions which have 
made much passenger train service unneeded and unprofitable have not been 
brought about by railroad management. To the extent that the service of a 
particular train has been outmoded and is no longer needed as a result of high- 
way and air transportation, such has been the result of governmental promo- 
tional policies and expenditure of tremendous sums of money at Federal, State, 
and local levels. If the result of such policies has been to make it necessary 
or desirable in the public interest to discontinue the operation of a passenger 
train, surely the railroad company involved should not be required to protect 
an employee who may be placed in a worse position as a result of those very 
governmental policies. 

There are fundamental differences between section 1 and section 13a and 
between section 1 and 8. 1331. In 1920 Congress prempted, under monopolistic 
conditions, all State authority and managerial discretion in the abandonment 
of lines of railroad. 

Under present law there are three situations in which the discontinuance or 
change of a passenger train may be involved. If the proposal is not subject 
to State regulation (and there are such situations) the discontinuance or ad- 
justment of service may be effected without prior authority from anyone. If 
the train involved operates across a State line or |'n°s and is subject to State 
regulatory authority the railroad is free either to apply to the State for per- 
mission or to file a notice with the Interstate Commerce Commission. If the 
train operates wholly within the boundaries of a single State and is subject to 
State authority the railroad must go first to the State authority for permission. 

Under the provisions of S. 1331 the railroad, in the first instance mentioned, 
would be compelled to go to the Interstate Commerce Commission for authority. 
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In the second instance S. 1331 would continue to the right of election, either to go 
to the State authority or to the Interstate Commerce Commission. In the third 
instance S. 1831 would continue to require that the railroad go first to the State 
authority. 

Many railroads today have not found it necessary to utilize section 13a, while 
others have found it essential to do so. The State commissions continue to have 
train discontinuance cases filed with them and, indeed, where the train operates 
wholly within a single State such cases must be filed first with State com- 
missions. It is unrealistic to assume that al! such applications will be denied 
by all State authorities. Thus, we have today, and would continue to have 
under S. 1331, discontinuances or adjustments of passenger-train service proc- 
essed by both State commissions and the Interstate Commerce Commission. l[a- 
bor conditions would be attached dependent upon whether the matter was proc- 
essed by the Interstate Commerce Commission or by the State commissions. 

Railroad A, operating several passenger trains between two given points, may 
discontinue one under State authority and another under Federal authority pur- 
suant to 8.1331. Labor conditions would not be attached in the one instance but 
would be attached in the other. Thus, employees adversely affected by the 
discontinuance of a passenger train pursuant to Interstate Commerce Commis- 
sion authority under S. 1331 would be protected in their jobs, while employees 
operating the train discontinued pursuant to State authority would not be so 
protected. Employees affected by adjustment of freight train service would 
receive no protection. 

Take a passenger train operating wholly within the boundaries of a single 
State. The railroad must go to the State authority first and if successful no 
labor conditions would be attached to the discontinuance. If the railroad is 
unsuccessful before the State authority but later successful before the Inter- 
state Commerce Commission then labor conditions would be attached to the dis- 
continuance. 

Railroad employees living side by side in a community—even members of the 
same family—and engaged in identical types of work would receive different 
treatment if S. 1331 became law. I cannot conceive, under such circumstances, 
that S. 1331 would contribute anything to the interests of public convenience and 
necessity or to industrial relations within the railroad industry. 

In enacting section 13a of the Interstate Commerce Act the Congress deemed 
it unnecessary and undesirable to preempt and remove completely any State 
jurisdiction over passenger train service or to impose regulation of such service 
where it did not then exist. However, unless and until Congress does preempt 
all State authority and managerial discretion and regulate at Federal level 
the entire field of train service adjustments, a step which the last Congress 
deemed unnecessary and undesirable, nothing but chaos and confusion would 
result from the provisions of 8S. 1331. 

If, contrary to the expressed intent of Congress in section 13a, S. 1331 is 
intended to restrict, discourage or even prohibit the elimination by a railroad 
of such passenger train service as is no longer required by public convenience 
and necessity, it is well designed to do so. 

S. 1450 would amend section 13a(1) of the Interstate Commerce Act by re- 
quiring that the Commission institute an investigation of and conduct hearing 
on every notice filed with the Commission pursuant to the provisions of that 
section. The Commission would thus be deprived of any discretion in the 
matter. Moreover, S. 1450 would require that the train continue to operate 
until such time as the Commission may have finally disposed of the matter. 
This last provision is directed at the alleged insufficiency of time under ex- 
isting law. 

What I have said about there having been no abuse of discretion by the 
Commission and no documentation of the alleged time disabilities applies with 
equal force in opposition to the provisions of S. 1450. We see no reason to 
substitute obstacles and delays at Federal level for those encountered at State 
level and which section 13a was designed to overcome. Losses on a given 


operation may well run to tens of thousands of dollars per day and urgency 
rather than delay should characterize the proceedings before the Commission. 

The railroad industry is strongly opposed to S. 1331 and S. 1450. We do 
not believe that sufficient time has elapsed or experience been had since the 
enactment of section 13a as part of the Transportation Act of 1958. We be- 
lieve that no case has been made for the Congress to now rush in and largely 
undo what was so tediously and carefully arrived at by the last Congress. 
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If any consideration is to be given at all to proposals such as S. 1331 and 
§. 1450, we believe the proper place to do so would be in the investigation 
to be conducted pursuant to Senate Resolution 29. 

Senator SmaTuers. You have made a good witness. We thank you 
“a much. 

e will stand in recess until tomorrow at 10:30 a.m., in this room. 

(Whereupon, at 4:59 pe the subcommittee was adjourned to re- 

convene at 10:30 a.m., July 9, 1959.) 
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AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 
(Train Discontinuance) 


THURSDAY, JULY 9, 1959 


U.S. SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SURFACE TRANSPORTATION SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:30 a.m., in 
room 1202, New Senate Office Building, Hon. George A. Smathers 
presiding. 

Senator Smaruers. The meeting will come to order. 

Senator Schoeppel will be along in a few minutes. 

Senator Case is due here shortly, but we will get started for we have 
a long list of witnesses, and the first witness this morning is Mr. Ben 
W. Heineman, the chairman of the Chicago & North Western Rail- 
way Co., Chicago, Ill. 

Mr. Heineman ? 

All right, Mr. Heineman, you may proceed, sir. 


STATEMENT OF BEN W. HEINEMAN, CHAIRMAN, CHICAGO & NORTH 
WESTERN RAILWAY CO0., CHICAGO, ILL. 


Mr. Hetneman. Mr. Chairman, I know that you have a consider- 
able number of witnesses. We have given this statement to the re- 
porter with the exhibits, and rather than reading it verbatim, if I 
may, I will try to save some time for the committee and talk briefly 
about some of the points in it without attempting to read it com- 
pletely. 

Senator Smatuers. All right, sir. 

Mr. Herneman. My name is Ben W. Heineman. I am chairman 
of the Chicago & North Western Railway Co. I am appearing here 
in connection with Senate bill 1331 and Senate bill 1450. 

In our view, although these bills are different, their purpose is to 
recede from relief granted in the Transportation Act of 1958 before 
that act has had an opportunity to be tested or proven. 

I am going to refer to some examples from the situation of the 
North Western Railroad. I would like to make clear that in dis- 
cussing it, that our point of view is by no means necessarily the same 
as that of other railroads and that this is in large part because these 
problem do vary geographically. 

We are the largest surburban carrier operating out of Chicago and 
are the fifth largest suburban carrier in the United States. 

We are also a very large passenger carrier in the sense of through 
passengers as distinguished from surburban. I think that it is im- 
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portant to realize that so far as the North Western Railway is con- 
cerned, we believe that we can operate suburban service at a profit, 
. least at a profit before return on investment and interest on fixed 
plant. 

We have shown that we mean this by making very substantial in- 
vestments in our suburban service and we intend to continue to make 
those investments. 

For example, since 1956, we have purchased and placed into serv- 
ice 48 modern double-decker air-conditioned coaches at the cost of 
some $7 million. We have ordered and will start receiving in August, 
an additional 36 double-deckers at a cost with loeomotive changes of 
some $6 million. 

Senator Smatuers. Mr. Heineman, would you stop there and for 
the edification of me, if not anybody else, what do these double- 
decker commuter trains look like? 

I do not know that I have ever seen one. 

Mr. Herneman. They are two stories high, high capacity, holding 
166 passengers. 

Senator Smatuers. In one car? 

Mr. Hetneman. In one car. They have center loading with wide 
doors for rapid loading and unloading, rather than the rather narrow 
vestibules which slows down loading, the ground floor has two aisles 
with seats for 20 each side of the aisle. The gallery or upper deck 
consists of a balcony surrounding the lower deck and with seats 
suitably arranged for the passengers. They are air-conditioned; 
they, we believe, are exceedingly comfortable. They have received 
considerable rider acceptance. 

The new ones that we are beginning to take delivery of starting in 
August are going to have some unique features, They are going to 
be electrically heated rather than steamheated and drawing all of 
their energy, both for electrical heat and for air-conditioning from 
an auxiliary generator up in the head end or locomotive end. 

In addition, in order to make economies of operation, the new 
suburban trains will be remote controlled from the head end coming 
in, that is to say, the diesel engine or propelling power will always 
be at the rear end, that is at the outer end, excuse me, the outer end. 
We will have a cab in the front end of several of these cars with the 
result that when the train comes into the station, it will be pushed 
with the engineer and if we still have them, the fireman in the cab 
at the front end of the car and remotely controlling the diesel in the 
rear. 

The purpose of that is to avoid switching and turning the train, 
because after the train is in, the crew simply need walk around to the 
diesel, which will always be on what we can call the north end or out- 
side end, and pull the train out. 

In addition, we will have one of these cab cars in the middle of the 
train, so that for short runs, it will be possible simply to pull the pin, 
leave the excess cars in the shed, and go out with the smaller trains. 

That describes the double-decker there, as I say, and has received 
considerable passenger acceptance. 

Senator Smatuers. How long have you had those double-deckers ? 

Mr. Hurneman. We have had 48 in service since 1956. We com- 
menced taking delivery of those in 1956. We have 36 more coming, 
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starting in August, as I have indicated at a cost of some $6 million, 
the others were $7 million, so that will mean we have made a $13 mil- 
lion investment in these cars alone for our suburban service. 

As I was about to say, that will give us 84 of these modern cars. 

Senator Smaruers. Did you notice any increase in your business as 
you began to use more and more of these double-deckers? Was there 
a direct relationship to that ? 

Mr. Herneman. Our business, Senator, has increased for the past 
6 years, 1958 alone excepted, at the rate of 6 percent per year com- 

ounded, so that we have been showing a growth in our suburban serv- 
ice of 6 percent on the total including the 6 percent each year. 

We are unable to attribute this to these coaches because as a matter 
of fact, that growth was taking place before the coaches were put into 
service. 

However, we are convinced that in order to compete with the ex- 
pressways that are now —s built around Chicago, it is essential for 
us to provide a comfortable, fast, air-conditioned ride to our commuter 
patrons. It is in anticipation of this that we are purchasing these 
cars. I might say that we went to the Illinois Commerce Commission 
with radical service changes which they granted us, and that was 
another reason that we were willing to invest in these cars. 

Senator SmarHers. What sort of radical changes are you talking 
about ? 

Mr. Herneman. We asked the Commission fundamentally for 
three things: We asked permission to drop substantially all of our 
close-in Chicago stations on the general theory 

Senator SMATHERS. You mean short commuter runs ? 

Mr. Herneman. Short commuter runs within the city of Chicago, 
on the general theory that the service was duplicating the Chicago 
transit authority, and that in order to provide the necessary service to 
our long-haul commuter patrons who had no alternative but the pri- 
vate automobile, we had to eliminate these very expensive short stops. 

There was considerable opposition from local people within the city 
of Chicago, but the Illinois Commission had agreed with us, and I 
might say, that the city of Chicago also, while they opposed it, we 
felt it was in a sense a sympathetic opposition. : 

In addition, we changed the method of ticketing. We provided a 
flash ticket, no punching, a zone ticket, to eliminate cheating, and this 
too, the Commission was good enough to permit us to adopt. 

Senator Smaruers. Eliminating what? 

Mr. HerNeman. Cheating—which was encroaching upon our 
revenue. 

Thirdly, we asked for a rate increase of 24 percent which was, if we 
had not gotten these other changes, we would have had to ask for a 
37-percent increase. 

The Commission gave us 100 percent of what we asked for in all 
three areas. 

In connection with new equipment, Senator, we will have 84 such 
double-decker coaches in service by the end of the year. This will 
provide some 40 percent of our riders with a modern, air-conditioned 
ride. 

To do the whole job will require additional 116 coaches or 200 in all. 
We handle 83,000 passengers every weekday, commuter passengers, 
every weekday. This will require an investment of some $20 million. 
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We would like to make that investment and we have made some plans 
to that end. 

We are engaged in a market research study in our suburban area to 
find out how our people feel about that, why the people who ride the 
private automobile ride it instead of riding the coaches. 

We want to know if the coaches are obsolete. 

Senator Smatuers. Mr. Heineman, would you mind developing, 
please, how far are these commuter rides ? 

You say you closed down most of the close-in stations. 

Now you pick up apparently most of your people from far out in 
the area, suburban areas. Do you have any statistics with respect to 
how long these average rides are ? 

Mr. Herneman, The North Western handles 83,000 passengers a 
weekday, speaking from memory, roughly, I may have the figures, 
roughly 23 million people a year. 

The average haul, when we had the in-close stations, was 19 miles on 
the North Western. 

Senator SMatuers. Average haul. 

Mr. Hetneman. Average haul was 19 miles. Our suburban terri- 
tory, we have three lines out of Chicago, one north, one northwest, one 
due west. Our suburban territory is 35 miles on each of those lines, 
and the average haul is 19 miles. 

Does that answer the Senator’s question ? 

Senator SmatueErs. Was that before you closed down the close-in? 

Mr. Herneman. That was based on figures, the new order went in on 
September 8, and the figures I gave you were based on all of 1958, so 
they would include the short riders which have now been eliminated 
and I would expect that that average haul would be extended. 

Senator Smatuers. About how far? 

Mr. Hetneman. Not by much, perhaps a mile, perhaps an average 
of 20 miles. 

Senator Casr. Do you come in to just one station in Chicago ? 

Mr. Herneman. All three of our lines concentrate on our main 
Chicago terminal. We did retain within Chicago, keeping in mind 
that we have three lines that go out like this [indicating ]—we did 
keep an inner belt and a somewhat outer belt of Chicago stations so 
that commuters could get off our trains and on to public transporta- 
tion, but we discontinued all these little stops which were half a mile 
apart and basically, were having us run as a streetcar. 

Senator Casr. Your situation there in Chicago is better adapted 
to the use of railroads by commuters than it is now in New York, for 
instance ? 

Mr. Herneman. I am reluctant, sir, to speak about the New Jersey 
situation. First of all, I don’t know enough about it and I certainly 
don’t pose as an expert on it. We have felt, and I hope I am not 
being impolite, but we have felt that we have been blessed in Chicago 
by more sympathetic and understanding governmental climate both 
at the local and State levels, and regardless of political party than 
the railroads in the east have had. 

I intended to and and intend to refer to that briefly later on, but I 
certainly am not posing here as an expert on suburban, wherever it 
might be found. I am explaining our situation in Illinois and trying 
to explain in our opinion, this type of legislation is not compatible 
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with the kind of improved commuter service that we are rendering 
and believe that we can render and I am going to comment on through 
passenger in a minute. 

Now we have then left to do $20 million additional investment over 
the $13 million we have have put into this equipment. I might say 
we are also rebuilding and remodeling our commuter stations and are 
doing a few a year, and we are improving our right-of-ways, and are 
making substantial investments in those. This all comes from the 
conviction that given a friendly and favorable governmental climate, 
that we are able to operate a commuter service at a modest, very 
modest profit, but in any event, so it isn’t a drain. I might say that I 
am able to say that this view that I am expressing is shared by the 
other four commuter lines in Chicago, of which the North Western is 
the largest. 

Senator Scnorerren. I would like to ask you this question. 

You say that you can make a modest return or a profit. Are you 
now making it or do you contemplate making it with the addition of 
these new coaches? These new coach-type methods of transportation ? 

Mr. Herneman. In the first quarter of this year, 1959, we had a 
modest profit on our commuter operations before, on a fully distrib- 
uted basis, that is on an ICC formula basis, after interest on equip- 
ment, but before interest on fixed plant or any return on investment. 
At the end of the fourth month, that profit had increased somewhat, 
and I say modest, at the end of 4 months, if I recall correctly, we were 
$30,000 in the black overall on commuter operations. In May, we 
slipped back a little bit and are barely in the red. For the year 1959, 
we anticipate that we will be fractionally in the the black on our com- 
muter service, defining black as I already have. 

Senator ScHorrreL. Before you made these improvements and be- 
fore you received the consideration from your Illinois commission, 
and say your city people in Chicago, were you in the black then ? 

Mr. Hetneman. We were operating, depending on what year you 
look at, between $2 million and $4 million in the red, and the subur- 
ban service was a burden. 

Senator Scnorrre,. Now you mentioned the 6-percent increase 
each year. Do you attribute that to greater population or the new 
and improved suburban housing developments and all of that, or do 
you think that is a steady growth that you are pulling out of other 
methods of transportation to your line? 

Mr. Hetneman. No, sir; we attribute the 6-percent growth to the 
flight from the city, the growth of the suburbs. 

Senator Scuorrren. That is the thing I was wondering about. 

Mr. Hetneman. And our purpose in making these changes is to 
preserve those riders to our railroad. 

Senator Scuorpre.. I think you are wise, indeed. Your record 
shows here that it pays dividends when you approach it that way, and 
especially when the local communities and the local States, as your 
State did, cooperates on this problem. 

Mr. Hetneman. And that leads me fundamentally to the point of 
this portion of my testimony, that the Illinois Legislature in the 1957 
legislature, created a mass transportation commission to study mass 
transportation problems in Illinois and report to the 1959 legislature. 
The commission was composed, as is typical with legislative com- 
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missions in Illinois, of bipartisan representatives of both houses and 
and a number of public members. The commission worked very dili- 
gently studying all mass transportation in Ilinois for 2 years and re- 
— about 38 months ago. And in connection with studying subur- 

an railroads, they reported, and I quoted in my statement, and I 
have a copy or two of their report here, I thought the committee 
might be interested in it, but to make the point, they recommended 
to the Illinois Legislature that suburban railroads be permitted to 
withdraw from service without prior consent of the Illinois commis- 
sion on the theory that it is proper to restrict the right to withdraw 
from service when there is a monopoly with assured rate of return, 
but that in view of the competition of the private automobile, and 
State-Federal supported hone, that this no longer permits the 
suburban saibvondia to adapt themselves freely to changing competi- 
tive conditions and that in order to preserve the suburban service, 
they must be permitted to do this. And the commission, legislative 
commission, after 2 years of study said to the legislature, that a sub- 
sequent right of review by the Illinois Commerce Commission with 
the right to order service restored if arbitrary action is taken, would 
adequately protect the public. As I say, I quote from that in my 
prepared statement, and I am summarizing it accurately. The point 
I want to make is that the Illinois Mass Transportation Commis- 
sion, after 2 years of study, reached a conclusion diametrically op- 
posed to the proposals in these two bills. And we believe that is 
entitled to considerable weight by this committee. 

Moreover, we happen to believe that it is no accident that in Ili- 
nois where we have had a friendly governmental climate, regardless 
of political party, that there is the best suburban service in the United 
States. Whereas in those States where there has been a hostile and 
restrictive attitude, there is in our opinion, the worst suburban service 
in the United States, and we do not believe that to be an accident, 
for this reason. 

I have displayed here an attitude of desiring to make our suburban 
service effective, competitive, and good. This happens to be the at- 
titude of the other four suburban railroads in Chicago. This atti- 
tude cannot be legislated or compelled. The power of Congress is 
great, and the power of our legislatures are great, but they cannot 
compel us to have such an attitude. It flourishes only in a friendly 
and hospitable climate. And it is such an attitude, in my opinion, 
which is the only thing that is going to preserve suburban service as 
a taxpaying and free and independent service. 

Senator Smaruers. Mr. Heineman, since the commission made this 
recommendation, will that require law ? 

Mr, Herneman. It will, sir. 

Senator Smaruers. Will that require action by the legislature? 

Mr. Herneman. It will, and to complete the story, the commission 
reported late. Our legislature commences in January and adjourns 
by law on June 30. This report came in late April or May. Bills 
were introduced. At the same time, our Chicago Transit Authority 
was seeking subsidy. They all got tangled up together, and none of 
them made any progress. The commission had reported too late 
really to this legislature for anything to transpire. 
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I might say that we had been informed by the Illinois Commerce 
Commission, informally, that they did not oppose the recommenda- 
tions of this commission. 

We have hopes that at the next session of the legislature, the rec- 
ommendations of this commission may be adopted into law. 

Senator Smatuers. May 1 ask you this question ? 

Mr. Heineman. Surely, sir. 

Senator Smaruers. How many applications are now pending in the 
Chicago area for a discontinuance, if any, of suburban service % 

Mr. Herneman. None to my knowledge. As a matter of fact, we 
do have, we, the North Western Railroad, has application, which I am 
going to discuss in a second, for some through-train discontinuances, 
on trains leaving Chicago. In addition to being through trains, these 
trains did perform some suburban service on the way out of town and 
we are assuming that the commission permits us to take off these 
through trains. We have already announced that we will replace 
them locally with suburban trains. 

As a matter of fact, if the Senator were to care to look at our ex- 
hibits in due course, he would see that while we, the North Western 
have reduced our through passenger train mile, we have increased 
our suburban train miles, so the answer to your question—and I am 
sorry that I have taken so long—the answer to your question is, to my 
knowledge, there are no discontinuances now pending. There have 
been some requests to take off Saturday and Sunday service where it 
no longer proved profitable—and the Lllinois commission, to my 
knowledge, this is by other roads than ours—and the Illinois commis- 
sion, to my knowledge, has uniformly and quite promptly permitted 
those discontinuances. 

As I say, we have had a generally hospitable climate, which in our 
opinion, accounts for the quality of the service. 

Senator Smaruers. One other question, and then I will be able, I 
think, to follow you completely after this, without interruption. 

What do you consider suburban area, how far does that ordinarily 
run? One hundred miles out, 50 miles out, 25, what? 

Mr. Hetneman. [ am sure it varies with the communities. 

As indicated in Chicago, we regarded as a circle some 35 miles, and 
I think this would conform generally to the notions of other roads. 
However, the North Western is the longest haul carrier, suburban 
carrier in the community. 

The Illinois Central—and I am really speaking from memory and I 
want to make that point—I think is perhaps 13 or 14 miles on the aver- 
age haul. They have much more within the city. On the other hand, 
our haul has been steadily lengthening, as people have moved farther 
and farther away from the city and it isn’t so many years ago that our 
average haul was 16 miles. It is now 19, and I am sure it will be 20 
or 21. 

Senator Case. Have you added new stations, Mr. Heineman ? 

Mr. Hetneman. We have not added new stations, we have rebuilt, 
repaired, and modernized stations. 

Senator Case. I meant station stops to take care of it further. 

Mr. Hetneman. Oh, yes, sir, we have added one as a suburb to 
a large growing suburb, we have put in an intermediate stop, but in 
general, no, and the reason for that, I might say, is the North Western 
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has served all of the stations and suburbs along this line for a great 
many years. Now, our views with respect to through passengers is 
quite different. The contemplated legislation which would impose 
obstacles to our discontinuing through passengers would be a genuine 
threat to the North Western Railroad and a genuine threat to what 
we are trying to do in our suburban service. If you were to look at 
the exhibits, you would see a map of our system and overlaid on it 
you would see the red lines of the Federal interstate highway system. 
They parallel our rights-of-way, and that happens to be schedule 2, 
and you will see that absolutely parellels our rights-of-way. 

If you were to look at schedule 3, you would see that in 1956, just 
in the States that we serve, $271 million was spent on Federal aid 
highways of which the U.S. Government spent $142 million. This 
is just in the States we serve and our program on the North Western 
is this: We want to run fewer passenger trains; we have to run fewer 
passenger trains or we can’t do either the suburban or freight job 
that we mustdo. Iam going to talk about the freight job in a minute. 
However, we also intend to run very good passenger trains on the 
ones that are left. And this again, I hope the committee will believe, 
is not idle talk. In 1958, we took delivery on two brandnew through 
passenger trains of unique design, we spent some $214 million on 
those, we remanufactured to the equivalent of 50 new coaches, and 
while we have taken off and materially reduced our through passenger 
mileage, we are today running the best passenger trains that the North 
Western has run ina great many years. 

In addition to that, we are experimenting with rates. On June 
10, for example, we took our crack Twin Cities Four Hundred, which 
are daytime trains, to Minneapolis and St. Paul, we eliminated all 
first-class fares, and reduced all coach fares to bus or lower, so that 
we now have a train with modern, air-conditioned, clean, equipment, 
running between Chicago and the Twin Cities with coach fares at 
bus fares or lower. In addition, so that the type of patron to whom 
we were appealing could afford to eat in our dining cars, we reduced 
our costs of our meals in our dining cars to a flat $1.25 apiece, both 
lunch and dinner, with similar menus, and very attractive menus, 
and the patronage on that train has increased immensely. 

Senator Cass. Does it pay for itself ? 

Mr. Herneman. We don’t have the figures yet, it went in June 10; 
I doubt it. I doubt that a through train, personally, I doubt that a 
through train can pay for itself. 

Senator Casz. Is that because of the dining business? 

Mr. Herneman. No; I do not believe, sir, that a through train can 
carry its share of its costs. Now there are those who will disagree 
with me, but that is not the point, from our standpoint. The point 
is that we were running these trains, if we were given carte blanche 
to take off passenger trains, we wouldn’t take off any more than we 
are asking the Illinois Interstate Commerce Commission now to take 
off. 

Senator Casr. Why not? 

Mr. Hetneman. I think that is the point, you see. First of all, I 
think that there is an underestimation of the pressures, let me say, 
the business pressures of shippers and communities that we serve for 
passenger service. Second, I think there is an underestimation of 
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the desire by railroad managements to run good passenger trains pro- 
vided that they can eliminate the bad ones, the losers, and the ones 
that are draining away their assets. 

We have areas in our service territory where, if Congress were to 
pass a bill tomorrow saying that we no longer restrict you, we would 
continue to run passenger trains. We intend to run them and we 
intend to run good ones, but we can’t run good ones if we also have 
to run a large number of bad ones for which there is no need and 
which drain away our lifeblood. This again is not rhetoric. If 
you will look at the exhibits, you will see that our passenger loss, 
for example, if you will look at schedule 8, you will see that as re- 
cently as 1956, the North Western Railroad lost $23,500,000 on pas- 
sengers and that grossed up 99.6 percent of the net railway operating 
income from freight. Through the reduction of passenger miles, 
and I might say, if you will run up the column, you will see that there 
were other years where that was true, and where the loss was greater, 
through the reduction of passenger trains, we have not only improved 
the quality of the remaining service, but. you will note that we have 
reduced the deficit despite incre eased costs of wages and materials to 
$16 million, which is still a fantastic figure, and to a 64.3 percent 
of our net railw: ay operation income from freight. We must reduce 
that figure further. However, we contemplate a passenger loss, not 
in suburban service, but we contemplate a through passenger loss. 
It must be reduced, however, to the proportion where it can be carried 
as a service to our communities, our shippers and people along our 
lines, where in other words, we can afford it. It can’t be carried on 
a basis such as this that prevents us from buying freight cars, from 
reducing freight rates, from putting in centralized traffic control, and 
from doing ail of the things that are essential if we are going to sur- 
vive as a railroad. It is this balance that we are seeking to attain. 
We want the good will of the people along our line; we want good 
trains; we have made great steps in that direction, and we are going 
to go further, but we can’t do it if there is continued delay, further 
redtape, and more obstacles in the w ay of taking off what must be 
taken off. 

Senator ScnHorrret. What do you consider, that is, if you have 
some figure in mind, a yardstick percentage that you could char ge to 
a loss as service ? 

Mr. Hetneman. That is a very proper question, Senator, and one 
that I have given a good deal of thought to. If you will consider this 
$16 million figure of our loss on exhibit 8 for 19! 58, you will be helped 
to know in there is about $2 million loss of suburban service which 
has now disappeared. Because of the change we have made as I de- 
scribe, so I estimate that our railway passenger service loss in 1958 
adjusted for that change, would be $14 million or there abouts. 

I personally believe that if we could reduce that loss in the neigh- 
borhood of some $7 million, or about half of what is left, that we could 
not only afford to carry it as a service, but afford to run first- class out- 
standing trains and if as I believe, our present experiment on rates 
on our twin cities Four Hundreds are successful at running them at 
bus fares or lower, we intend to extend those rates to other trains in 
our territory. But rates are not solely the answer. We have pend- 
ing before the Interstate Commerce Commission an application to 
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take off the last trains between Minneapolis and St. Paul and Omaha 
or Council Bluffs, Iowa. There we had bus fares, or lower, but the 
territory simply could not support the trains. And I have shown 
here, as an indication of why no change in this law is required. The 
number of people that appeared in opposition to the trains that we 
are seeking to take off, and I think this committee would be very much 
interested in that, if you will look at schedule 12, the trains to which 
I have just referred, are trains 203 and 204, which is docket 20638, 
and you will see that was a 250-mile run or thereabouts, I have for- 
gotten the mileage, the last train between Minneapolis and St. Paul 
on North Western at Council Bluffs, one representative of the labor 
organization appeared and testified, one governmental appearance, 
from the State or local community, I think it was the local community, 
and three witnesses from the public. 

Senator Smatuers. All in opposition to taking the train off? 

Mr. Herneman. All in opposition, but when you consider the 
territory that went through, that is nothing, nothing. 

Senator Scnorrre.t. After how much notice ? 

Mr. Herneman. After notice subscribed in statute, 30 days’ notice 
and widespread publicity and hearings being held in several local 
communities along the line. 

Now, if you will look, while we are on this subject, if you will look 
at the next column, where 20609, which involves 6 trains between 
Chicago and Milwaukee, you will notice no one appeared from the 
labor organization and testified, there were 14 individuals, but none 
testified, 1 governmental witness, which I believe was from the city of 
Milwaukee, and 3 public witnesses, through what is one of the most 
heavily populated areas in the Ilinois-Wisconsin area, between Chi- 
cago and Milwaukee, a run of 80 miles going through such towns as 
Kenosha, Racine, Waukegan, and the like. And this is the measure 
of the public interest that we have found. 

Senator Smatruers. When you speak of “governmental” here, you 
mean local city government ? 

Mr. Herneman. That is right, I don’t mean Federal. 

Senator Case. Do you provide the only rail passenger service be- 
tween these points that we are talking about? 

Mr. Herneman. No, sir. The Milwaukee Railroad also provides— 
and I might say between Chicago and Milwaukee, we would still pro- 
vide a substantial number of trains in each direction each day, as 
does Milwaukee Railroad. The point I am making is that further 
impediments to this kind of adjustment and experiment and flexi- 
bility are not in the interests of the public or of the transportation 
system. 

Senator Case. I think we understand your point. 

Mr. Herneman. I hope I have made it clear. I might say that I 
draw upon the attendance at these hearings to indicate that perhaps 
the public is farther and is more advanced than some of our elected 
representatives and more sophisticated on the subject. 

I have also handed out some editorials from communities along the 
railroad who have been affected by our taking off these trains, since 
we have come to Interstate Commerce Commission. I think those 
editorials are self-explanatory and indicate in part, the sophistication 
and understanding of the people in our territory. 
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Senator Case. Mr. Heineman, would you come back just for a mo- 
ment to that figure of acceptable loss on passenger service in relation 
to freight service ? 

Mr. Herneman. Yes. 

Senator Case. You looked at the figure for 1958 of $16 million re- 
duced it by 2 for the probable commuter loss, which is being elimi- 
nated, and said if you cut the 14 in half, you would have what might 
be an acceptable figure in relation, I take it to the roughly $25 mil- 
lion of net freight revenue. 

Mr. Herneman. That is correct, sir, which incidentally I hope, will 
also increase. 

Senator Casr. But, let’s take that figure, 16, 14, or 7, that does not 
mean, the fact that it is here shows as net operating loss, that if you 
discontinued all service, you would save that much money, would you ? 
What does that mean? In relation to the actual saving that would 
come about ? 

Mr. Herneman. We believe, sir, that—and this has been a problem 
that has also given management concern, this question of: Is this a 
good formula; does this net loss, is it really avoidable? We have 
made the best studies of which we are capable, and we are satistied 
that if we were to discontinue all of our passenger service, that we 
could at the same time eliminate all of this loss. In other words, we 
believe that while these costs are not avoidable at every level, that 
is, if you take off two trains, you do not avoid all of the costs which 
may be allocated to those two trains, you do take off a greater propor- 
tion of avoidable costs and in our opinion, if we were to take them all 
off, we would avoid the costs shown in the losses here. 

Senator Casg. So you are thrown back for your justification for any 
service at all. First, your good feeling about people, which I take it 
can hardly be justified, and second, the value of. the good will that the 
operation of possible passenger service means to you. 

Mr. Hetneman. We are thrown back to it, sir, for business reasons. 

Senator Case. Go ahead and develop that a little bit more fully. 

Mr. HerneMaAn. Very well. 

Let me give you an example. 

We serve Fox River Valley in Wisconsin which is a heavy paper- 
making area there, industrial area, hundreds of thousands of people 
in that area, have big shippers and perfect to the railroad. They have 
no satisfactory alternative method of transportation although the air- 
line is rapidly encroaching in that area, feeder line, with the assistance 
of Government airports, and expressays are now moving into that 
area. But even so, they have no alternative method of transportation. 

If we were to be so foolish as to attempt to stop passenger service 
in that area, the repercussions would be tremendous. I do not believe 
that we could absorb it, even if we wanted to, which we don’t. And in 
consequence, throughout that area of eastern Wisconsin, there will be 
passenger service for the indefinite and foreseeable future, in addition 
to which, those trains ahe heavily patronized by those people. When 
we get into other areas, where there is heavy airline service, bus serv- 
ice, freeways or expressways, and as you can see from the map, they are 
going all through our territory, were the people aren’t patronizing 
those trains, those considerations do not exist. 
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Now to get to the 7 million, we believe at the present time that 
is a manageable figure and if we were to reduce to that point, we would 
say, that we could absorb it without it threatening the very things 
that make the North Western Railroad really worthwhile in the com- 
munities we serve, which is freight service, freight car supply and all 
of those things. 

Senator Case. Does this get down to a question of financing, then? 

Mr. HetNeman. Financing? 

Senator Casr. Yes. 

Mr. Herneman. No. 

Senator Case. What you have to pay for money ? 

Mr. Hetneman. No; it has nothing to do with it. This is a cash 
drain. If you will look at these figures, you will see that no railroad, 
certainly not the North Western, can continue with that kind of drain. 
When we came to North Western in 1956, we had lost in large part, 
because of the passenger problem, we had lost $8 million in the first 
quarter. By July 31, we had lost $11 million. There was a serious 
question whether we could meet our payrolls in September. And for 
what? Fora handful of people. 

We were imperiling the service that we were rendering to nine Mid- 
western States on freight, which moved the raw materials in and the 
finished products out and the agricultural commodities to market, and 
for what? For a handful of people, who needed it as a standby 
service only, with the exceptions that I am talking about. 

We had communities who would dry up and blow away if our 
freight service disappeared, and who didn’t notice when the passenger 
train left. 

Now, finally, I would like to say this, the North Western Railroad is 
concerned about freight rate decreases. We have taken the—I won’t 
say the lead—but we have been very active in reducing freight rates 
on agricultural commodities in our territory, on many others. We 
believe in freight rate reductions. We believe it is a way of railroad 
life. We believe that the salvation of the railroad industry is to 
reduce rates and fill up its railroad. We can’t do this if we are, and I 
might say here again, this isn’t conversation, we have actually done 
it—coarse grains, agricultural commodities, finished products, coal, 
and fuel up into the territory we serve. If we are to do this, we 
must get continued relief on this passenger service. 

Let me give you two illustrations. We have received the brother- 
hood demands for wage increases, some of the brotherhood demands 
for wage increases. They are asking what amounts to about 32 cents. 
Assuming that this.is a pattern, and assuming for a minute that they 
get what they asked, which is an extravagant assumption, each penny 
costs the Northwestern Railroad a half million dollars in expenses a 
year, which means that 32 cents would cost us $16 million of additional 
expenses. Our net profit in 1958, which was the first net profit since 
1955, amounted to $2,800,000. In addition, the Congress passed 
increases in railroad retirement and unemployment insurance, which 
cost the North Western $2,100,000, actually. If we are to absorb these 
costs and hold the line on freight rates, we must rid ourselves of these 
losses on passenger trains without interference and in the exercise of 
management judgment I might say that in our territory, there are 
periodic car shortages. The North Western Railroad last December 
took delivery of 1,000 boxcars. We are putting 8,000 boxcars, the 
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heaviest program I believe in history, through our Clinton shops at 
the cost of over $9 million. 

Where are those productive funds to come from if we are burdened 
with this type of passenger loss? And those funds must be put to use 
in our territory to serve the farmer and the manufacturer in our 
territory. 

Senator Casr. Mr. Heineman, I wish you would direct specifically 
your thinking to the question of in what Ww ay the proposed legislation 
is going to require you to operate at a loss?) Now, you have made a 
lot of statements here, you would like flexibility. "This is a very de- 
sirable thing and it is a pleasure to talk to somebody who wants to 
give service. This isn’t the uniform experience of many of us in the 

fast, and you can deal quite differently with people, depending upon 
whether they want to cooperate or whether they have objectives of 
their own, which may be the result of historical things in the commu- 
nities and in the States over which we in C ongress had nothing to do 
and cannot help if we would like, as of course we would like. But 
I wish you would be rather specific about this. 

Mr. Herneman. First of all, in large part in our opinion, because 
of political pressures, there have been a number of passenger trains, 
requests for takeoffs on the Transportation Act of 1958 which have 
been suspended for hearing when I think it was apparent to anyone 
examining the applications, that the hearing would develop no facts 
or change of circumstances. 

The consequence of this has been, and I am not criticizing any 
agency, but the consequence has been that revardless of the merits, 
there has been as a practical matter, a hearing in each case, even 
though as our records indicate, they were wholly unnecessary, and 
with the result that 5 months at least has elapsed—not less—that 5 
months has elapsed from the time of the application. That means 
that losses of this kind, where we have applied to take the trains off, 
have been continued 4 or 5 months. And when, as some of these trains 
are, they are costing us $2,800,000 a year, that becomes a sizable sum 
of money. 

If I understand the legislation correctly, there is contemplated or 
proposed an extension of that time. It is our experience that the 
time is adequate and all that it would do is extend these losses which 
we can calculate in terms of ties, rail, and freight cars. That is one 
aspect. 

The burden of proof question, I perhaps shouldn’t say this, but it 
leaves me cold. We have the burden of proof as a practical matter 
anyway and the Commission is requiring us to discharge it. I see no 
point to adopt legislation on it, since we have it anyway, as a realistic 
matter, but 

Senator Case. It is not troublesome to you? 

Mr. Herneman. From our standpoint it is not troublesome, al- 
though as I say, I think there is no need for it, and I know it might 
be that this is not the same as the views of other people in the industry. 

The notion of compulsory hearing on these matters, I have “lready 
expressed myself on them. And in my opinion, it is harmful. 

I think that if I were to sum up my point of view, it is really this: 

The Transportation Act of 1958 for the first time made a forward 
step, partial, but forward. To within less than a year retreat from 
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it, I think, would be very discouraging to those railroad manage- 
ments who felt that the Transportation Act of 1958 constituted a 
recognition of their problems, an effort to solve them, and who in 
reliance on it, have taken steps, made commitments for new equip- 
ment, reduced rates, and done many other things. I think it would be 
quite disheartening at this early a date to retreat from it before it has 
had an opportunity to prove itself. 

‘Senator Casz. You can understand how it is quite one thing for 
us to consider the situation in Chicago, which is in no danger of dis- 
integrating, and the situation in areas around metropolitan New 
Jersey and Philadelphia, can you not? 

Mr. Herneman. Senator, I am very sympathetic with that point of 
view, yours, and I think I do know something about it, but may I 
say this, and I hope if it is presumptuous, you will forgive me. 

I do not think that the solution to those problems lies in a rule 
of law that applies to places where it is not required and where the 
local governments indicate that they feel differently about it, and 
where the service is adequate, and where we are trying to give the 
service. I think it lies at the local roots in changing attitudes, and I 
know how difficult they are, I have dealt with local governments all 
of my life. But I just can’t believe that to solve this one problem, that 
you adopt a rule of law nationally, which has adverse affects all over 
the United States. 

I have taken longer than I should have, Senator, and I thank you, 
sir. 

Senator Smaruers. Mr. Heineman then, as I understand your last 
statement, even being in sympathy with the situation as it exists 
around New Jersey, New York, and the metropolitan area there, that 
it is your view that you don’t believe that the Congress should in ef- 
fect take, what in your view, is a backward step nationwide because 
of their sympathy for a local problem. Is that what you are saying? 

Mr. Hetneman. Exactly, sir. 

Senator Smatiers. That is all I have. 

Mr. Herneman. Thank you for your time, and I am sorry to have 
taken so much time. 

(The full statement follows :) 


Mr. Chairman and members of the subcommittee, my name is Ben W. Heine- 
man and I am chairman and chief executive officer of the Chicago & North 
Western Railway Co. I am appearing to testify with reference to bills S. 1331 
and S. 1450. I have 12 schedules bound separately in a booklet to which I may 
refer in the course of my testimony and which I would like to be made a part 
of my statement. 

The Chicago & North Western Railway Co. is a major freight and passenger 
carrier. Its passenger business is divided between its through passenger and its 
suburban passenger business. It serves nine Midwestern States and operates 
over some 9,300 miles of roadway. 

While Senate bills S. 1331 and S. 1450 are different in their scope, funda- 
mentally their purpose is to retreat from the much needed forward step taken 
in the Transportation Act of 1958 and to make it more difficult to eliminate 
through passenger or suburban trains for which there is no longer a genuine 
public need. 

I intend to discuss the reasons why any legislation which interposes further 
obstacles in the way of taking off through passenger or suburban trains is un- 
necessary and contrary to the public interest. Although my statements will 
have, I believe, a generalized application, you will understand if I choose spe 
cific examples from my own railroad. 
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First of all, I think it important that the committee realize that the suburban 
and through passenger problems of the railroads vary geographically, and, in- 
deed, that the regional needs and problems with reference to transportation 
are quite different. In my discussion I would like to draw a sharp distinction 
between surburban and through passenger business. In drawing these dis- 
tinctions, I want to make clear that I am speaking in such cases only of our 
railroad, and to some degree, all midwestern railroads. In general, I am not 
speaking with reference to eastern railroads or their problems. 

Measured by any test, the Chicago & North Western Railway Co. today is 
the largest suburban carrier operating out of Chicago and is probably today 
the fifth largest suburban carrier in the United States. For a number of reasons 
our suburban business does not constitute for us anywhere nearly so difficult a 
problem as it does for the eastern railroads. 

The management of the North Western has no desire to withdraw from the 
suburban service. Indeed, we have been materially improving our suburban 
service and it is our intention and desire to improve and enhance that service 
still further. It is our conviction that in spite of the construction with tax 
money of competitive high-speed expressways parallel to our lines, we will be 
able to operate our suburban business at a small profit on a fully distributed 
basis before interest or fixed plant and before a return on our investment. 

As a demonstration of our good faith, since 1956 we have purchased and placed 
into service, 48 modern double-decker, air-conditioned coaches having a seating 
capacity of approximately 166 persons each, at a cost of $7,025,000. In addition, 
we have on hand, and commencing in August will take delivery of and place 
into service, 36 additional double-decker, air-conditioned coaches at a cost, with 
necessary locomotive changes, of approximately $6 million. These new coaches 
will have unique and desirable operating characteristics. 

Following the delivery of this equipment, it would require an additional 116 
such double-decker coaches to retire all existing conventional equipment and 
provide each of our approximately 83,000 weekday passengers with a comfort- 
able, air-conditioned seat and ride. It would require an investment of approxi- 
mately $20 million to purchase these additional suburban coaches. 

I might add that in addition to these very substantial expenditures for equip- 
ment, we have also spent in the past several years large sums of our own money 
(not taxpayers’ money) for the rehabilitation of our suburban rights of way 
and the repair and rehabilitation of existing suburban stations and the construc- 
tion of new suburban stations. We expect these programs to continue. 

It is our conviction that as we improve the equipment and continue to improve 
our rights of way and structures in the manner that I have indicated, and are 
permitted relative freedom in experimenting with and in making operating and 
service changes and rate adjustments, we will be able to compete effectively with 
the private automobile and maintain and operate a first-class suburban service 
in private ownership without special subsidy. 

In making these statements, I want to make clear once more that I am making 
no comparisons with other railroads, each of which has its own peculiar 
problems. The important thing, however, about this testimony is for the com- 
mittee to realize and understand that this attitude on the part of this man- 
agement cannot be legislated or compelled. Legislative impediments, either 
national or local, to experimentation and change, can and will result only in 
a deterioration of the entire service. This is not speculative; one need only 
look at the existing record to find this statement amply supported. Those 
States and communities where the greatest impediments to change have been 
created, where the governmental climate has been most hostile, are inevitably 
those States and communities where the suburban service is the worst. And it is 
no accident that in Illinois, for example, where the governmental climate, both 
at the State and local levels and without regard to political parties, has been 
friendly and cooperative, the suburban service is the best in the United States. 

There is a real reason for this result. The reason is primarily that limita- 
tions upon the right to enter upon or withdraw from a business or service are 
characteristically imposed only upon businesses that are monopolistic in nature, 
and that by virtue of their monopoly receive an assured return upon their 
investment. 

As every member of this committee is fully aware, this is no longer true of 


the suburban service, or of the through passenger service, which I intend to 
discuss in a minute. 
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The economic facts of life are that the suburban service is highly competitive 
with the subsidized private automobile. At the same time, the suburban rail- 
roads are paying high taxes. It follows inexorably that the only way to obtain 
a satisfactory commuter service is in the same fashion as a quality product 
is obtained in any other competitive business; that is, by providing manage- 
ment with the climate and the incentive to do a real job, and leaving to it the 
power to make necessary changes, subject only to some form of review. 

The 1957 Illinois Legislature established a Mass Transportation Commission 
to investigate the mass transportation problem in Illinois and report to the 
1959 legislature. The Commission, consisting of members of both houses of the 
legislature and public members, reported some 2 or 3 months ago after an 
exhaustive inquiry. 

It is noteworthy that the Illinois Mass Transportation Commission reached 
a conclusion diametrically opposed to that reflected in this proposed legisla- 
tion. I submit that their conclusion accords with modern economic realities; 
that it reflects a sophisticated point of view, and that it is an approach that 
might well commend itself to this committee and to the Congress. 

The [Illinois Mass Transporation Commission considered in detail the status 
of suburban railroads as mass transportation agencies in the Chicago metro- 
politan area. The Commission considered the regulation of entry into and 
withdrawal from service, which, fundamentally, is the subject matter of the 
bills under consideration here today. In discussing this subject matter, the 
Commission said (at 72-73) : 

“(2) Regulation of the entry into and withdrawal from service: Where the 
regulatory process confers a protected monopoly on an industry possessed of 
a unique and essential products, the community may properly demand a high 
degree of control over the extent of service offered within the protected terri- 
tory. If, however, because of the nature of the product, the regulatory process 
is incapable of conferring a monopoly position on a regulated industry, there 
would appear to be no justification for the application of traditional regulatory 
techniques with respect to the enforcement of adequate service standards. The 
field of surburban railroad operations has already been inundated by the rising 
tide of the private automobile. The regulatory process affords suburban rail- 
roads no protection against the inroads of this dynamic competitive force. 
Nevertheless, by requiring prior approval for service revisions, that process 
presently prevents, or greatly delays, any adaptive response by suburban rail- 
roads to the competitive conditions with which they are confronted. 

“Tn the area of service regulation, we believe that railroad management must 
be given a greater degree of freedom to adjust suburban services to changing 
patterns of urbanization and to the competitive inroads of the automobile. The 
necessary degree of freedom can only be achieved by eliminating the need for 
prior regulatory approval of changes in operation or service. Adequate pro- 
tection for the public interest against any arbitrary action would exist by re- 
serving to the Illinois Commerce Commission the continuing power to require 
restoration of service in order to maintain proper standards.” 

The committee will note that the recommendation of the Illinois Mass Trans- 
portation Commission to the legislature is that all prior regulatory approval 
of changes in operation or service be eliminated. I have several copies of this 
report with me if the committee would like me to leave them on file. 

I do not know to what extent the bills pending here were sponsored by 
eastern interests opposed to changes in eastern suburban service. 

For the reasons that I have indicated, there is certainly no need for special 
legislation in Chicago, the second largest suburban area in the United States, 
and, indeed, the Illinois Mass Transportation Commission has recommended to 
the contrary. 

Our management’s views as to the potential and future of many of its through 
passenger trains are quite different from its optimistic views about the suburban 
service. The contemplated legislation, interposing obstacles as it does to our 
efforts to reduce our substantial through passenger deficit, will, in our opinion, 
be affirmatively harmful to the interests of the people of the States and com- 
munities that we serve. 

It is the policy of the North Western management to eliminate as promptly 
as possible those through passenger trains that our experience and judgment 
convince us have no future and which are casting their intolerable burden upon 
the balance of our passenger service and upon our freight service. 
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Our program is to run fewer passenger trains, but to run those that are re- 
tained as fine, modern trains, at reasonable rates, and serving reasonably priced 
meals. First of all, let me discuss the reasons and necessity for the elimination 
of a number of these trains. 

Schedule 1 indicates that since 1944, a war year, the commercial passenger 
miles of railroads have shrunk from 74.2 percent of the total to 30 percent 
estimated in 1958. An examination of schedule 2, a map of our system, will 
indicate one of the major reasons. Outlined in red on the map of our system 
are the interstate and defense highways now built, or in the process of con- 
struction, paralleling all of our major routes. These are high-speed obstruction 
and intersection free highways, and are in addition to the numerous Federal 
and State highways which already exist. 

Schedule 3 sets out from the years 1947 to 1956 the amount of Federal funds 
and other funds spent on Federal aid highways in the States served by our rail- 
road. In the year 1956 (no later figures are available to us), the fantastic sum 
of $271,500,000 was spent on Federal aid highways, of which $142 million was 
contributed by the Federal Government. Expenditures at substantially this 
rate had been made for a number of years and should be compared with a total 
of $32 million spent only 10 years earlier, in 1947, of which $15,900,000 had been 
contributed by the U.S. Government. 

Schedule 4 shows the number of motor vehicles per capita in the States served 
by our railroad and the growth in the years 1947 to 1956, and schedule 5 compares 
maps of scheduled airlines for the States served by our railroad in the years 
1946 and 1958. The fast increase is self-explanatory. 

Schedule 6 shows the number of U.S. civil and military airports and air 
facilities existing in the States served by the North Western in the 2 years 1958 
and 1947. 

Schedule 7 shows that from 1947 to 1958, total governmental funds of 
$148,500,000 were spent on Federal aid airports in the States served by our rail- 
road, of which $71,659,000 was contributed by the U.S. Government. 

Schedule 8 indicates that as recently as 1956, our losses in passenger service 
absorbed 99.6 percent of the net railway operating income from freight service. 
Only by the reduction of passenger train miles through the elimination of 
passenger trains have we been able to reduce this passenger deficit to $16 million, 
and to the point where it absorbed 64.3 percent of our net railway operating 
income from freight service. 

An examination of schedule 9 discloses that our suburban passenger train miles, 
in accordance with my prior testimony, have increased; it is our through pas- 
senger train miles that we have decreased for the reasons already noted. 

At the same time that we have reduced passenger train miles, we have 
reinvested savings in our through passenger service. In October 1958, we put 
into service two brandnew sets of equipment operating on four trains. This 
equipment is of novel design and has unique operating characteristics. 

We are certainly one of the very few railroads in the United States to purchase 
new sets of through passenger equipment in the past several years. The cost 
of this equipment was approximately $2,250,000. 

In addition, 50 of our through, or long distance, coaches were remanufactured 
and leased to us for periods of 5 to 6 years, during which time we will pay 
rentals aggregating $2,600,000. These are the equivalent of new passenger 
coaches, and as new equipment would have an estimated value of $10 million. 

The consequence of materially reducing our train miles while increasing the 
quality of our equipment has been that we are becoming increasingly able for 
the first time in many years to provide first class passenger service where it is 
required on our railroad, while reducing those passenger train losses which have 
been, and to a degree still are, impairing the strength and stability of the 
entire system. 

Moreover, this is enabling us to try yet another experiment. On June 10, 1959, 
we eliminated all first class fares on our crack Twin Cities 400 trains, which are 
our day trains operating between Chicago and Minneapolis. In addition, we 
reduced all coach fares to the equivalent of bus fares or lower. 

At the same time, we reduced our luncheon and dinner charges to $1.25 per 
meal. We are advertising and promoting this service up and down our lines. 
I might add that the equipment on these trains is clean, air conditioned, and 
modern in every respect. It is included among the equipment to which I have 
already referred. 

If, as we hope, this rate experiment is successful, we would extend it to 
other trains. 
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Here again, I must emphasize that these improvements in equipment and 
experiments in rates are the result of management attitudes which cannot be 
legislated or compelled. They reflect a natural desire, shared by the manage- 
nents of most railroads, to do an outstanding job on the trains that are retained, 
provided they are given relative freedom to eliminate those that are unneeded 
and which drain needed funds from the system. 

} can assure you that the only effect of putting further obstacles in the way 
uf the elimination of unnecessary passenger trains by railroad managements is 
tu insure a continuity of unsatisfactory service over the entire system, rather 
than excellent service on what remains. 

The North Western Railroad has received the understanding cooperation in 
removing through passenger trains from certain State commissions, including 
particularly that of Wisconsin. 

On the other hand, the State Commission of Nebraska for several years 
obstructed the removal of a pair of trains that were losing immense sums of 
money each year, and it was possible to eliminate those trains only after years 
of litigation and recourse to the Nebraska Supreme Court. 

The North Western Railroad now has sought relief from the Interstate Com- 
merce Commission under section 13a with reference to 16 trains. As schedule 11 
shows, the net loss from these 16 trains was $5,100,000 annually, and these 16 
trains carried an average daily load of 438 persons—equivalent to one Sceni- 
cruiser bus. The reproduction cost of the equipment used on these 16 trains, 
each carrying an average of but one bus load of passengers per day, is $30 million. 

The lack of public need for and interest in these trains has been demonstrated 
by what transpired at the hearings conducted by the Interstate Commerce Com- 
mission. In Interstate Commerce Commission Finance Docket No. 20488, in- 
volving a pair of overnight trains between Chicago and Minneapolis, two wit- 
nesses from labor organizations, three witnesses from State or local communi- 
ties, and five other persons appeared and testified. 

In Interstate Commerce Commission Finance Docket No. 20609, involving six 
trains between Chicago or Waukegan, Ill., and Milwaukee, Wis., one citizen 
from a municipality and three other citizens appeared and testified in opposition. 

Despite this lack of interest and lack of need, and despite the fact that the 
losses on these trains run into million of dollars a year, our notices to eliminate 
these trains were suspended, hearings were held, and even under existing pro- 
cedures it is unlikely that we will be permitted to take off these traing short of 
the maximum 5-month period. 

Our experience in seeking the elimination of through passenger trains has 
convinced us that the public—at least in the States that we serve—and in spite 
of the stimulation of labor organizations, recognizes perhaps even better than 
its elected representatives that the long-run public interest is best promoted by 
enabling the railroads promptly to eliminate those services and passenger trains 
for which there is no longer a genuine public need. 

The North Western Railroad has been aggressively engaged in seeking to re- 
duce freight rates. This we conceive to be in the interest of the public, the con- 
sumer and our railroad. It is imperative, in my opinion, that we not add to the 
inflationary spiral nor divert additional traffic to other modes of transportation. 

At the present time, we are facing extensive labor negotiations. A number 
of the Brotherhoods have already requested increases of some 32 cents an hour 
and we have not yet received all of the demands. 

To give you an indication of what this means, I might say that each penny an 
hour of increase on the North Western Railroad increases our expenses by 
$500,000 annually. Hence, if these demands were to constitute a uniform pat- 
tern, and if the Brotherhoods were to receive what they have asked, the North 
Western’s expenses would be increased by $16 million a year. 

In 1958, the North Western made the first profit that it had made since 1955, 
and this profit amounted to $2,800,000. Moreover, the recent additions to the 
railroad retirement and railroad unemployment insurance by the Congress in- 
creased the North Western’s payroll taxes at the annual rate of $2,100,000. 

If we are to remain solvent in the face of these wage demands and payroll 
tax increases, and if we are to hold the line on or reduce our freight rates, it 
follows that we must be permitted to rid ourselves of the incubus of huge pas- 
senger train losses with a minimum of delay, redtape and governmental inter- 
ference. Here the alternatives as I see them are between providing through 
passenger service unneeded and unwanted by a handful of people, or maintain- 
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ing and reducing freight rates to the benefit of the unlimited number of consum- 
ers constituting the general public. 

In North Western Railroad territory, there is at peak seasons the ever present 
potential of freight car shortages. When these exist, they not only worsen the 
competitive situation of the railroads themselves, but impair and impede the 
opportunity of the farmer, the manufacturer and the shipper everywhere to get 
his agricultural commodities, his raw materials and his finished products to 
market. 

The North Western Railroad, last fall and winter, bought 1,000 new freight 
ears at a cost of some $7 million and is now engaged in putting through its Clin- 
ton, Iowa, shops for heavy repair approximately 8,000 cars this year. The 
funds diverted to such improvements are productive funds, funds that benefit the 
railroad, our employees and the public. To the extent that our funds are 
drained by wasteful, losing and unwanted passenger service, they are not avail- 
able to do the job that is genuinely needed to be done. 

It was well understood at the time of the passage of the Transportation Act 
of 1958 that due to local restrictions a number of passenger train-off cases had 
accumulated. It was indeed the purpose of the 1958 act to expedite such cases. 
It does not follow that such cases will continue at the present rate, nor does it 
follow that the Transportation Act of 1958, which has been hailed as a begin- 
ning step of immense importance, should be modified or changed before there 
has been an opportunity to see how it works. 

So far as the North Western Railroad is concerned, we do not expect under 
present conditions to seek to eliminate any significant number of trains addi- 
tional to those now pending before the Interstate Commerce Commission. 

Rather, as I have indicated, it is our intention to continue to improve our 
remaining passenger trains and service. 


(The exhibits attached to the statement follow :) 
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ScHEDULE 3.—Cost of Federal aid highways completed during fiscal year in States 
served by Chicago & North Western Railway Co., 1947-56 


[In thousands of dollars] 





Total Federal Other 
funds funds 





$31, 787 $15, 833 $15, 954 
108, 668 55, 290 53, 378 
177, 924 90, 441 483 
182, 878 93, 934 38, 944 
151, 175 76, 223 952 
156, 826 82, 010 , 816 
258,201 | 132, 268 25, 933 
212,772 | 107, 348 5, 424 
243, 483 125, 176 8, 307 

141, 902 29, 590 


796 712 





Nore: States of Illinois, Wisconsin, Michigan, Iowa, Minnesota, Nebraska, South Dakota, North 
Dakota, and Wyoming are served by the Chicago & North Western Ry. Co. 


Source: Statistical Abstract of the United States, U.S. Department of Commerce. 


ScHEDULE 4.—Number of motor vehicles per capita in States served by Chicago 
é& North Western Railway Co., years 1947 to 1956 


[000 omitted] 
| 
| | Number of motor vehicles 
Motor per capita 
vehicle | Population 
| registration | 


Amount Index 
1947—100 


7, 498 | 25, 674 0. 292 | 100 
8, 164 26, 216 | oll 107 
8, 919 | 26, 713 | . 334 | 114 
9, 710 27, 129 | _ 358 123 
10, 149 27, 243 | .3td | 128 
10, 227 | 27, 640 . 320 | 127 
10, 740 | 28, 026 . 383 | 131 
11, 030 | 28, 620 . 385 | 132 
11, 681 29, 222 . 400 | 137 
11, 967 | 29, 733 . 402 | 138 











Source: Statistical Abstract of the United States—U.S. Department of Commerce, 


Note: The States served by the Chicago & North Western Railway Co. are Illinois, Wisconsin, 
Michigan, Minnesota, Iowa, Nebraska, SouthjDakota, North Dakota, and Wyoming. 


(Copyrighted illustrations on file with the committee. ) 
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ScHEDULE 6.—Number of U.S. civil and military airports and airfields in States 
served by Chicago & North Western Railway Co., years 1947 and 1958 












































Increase 1958 from 1947 
States served by Chicago & North Western 1958 1947 se 
Railway Co. (Note 1) (Note 2) | 

Amount | Percent 
a ne a see 269 130 | 139 107 
EET in Sieh Gio sae 150 83 67 | 81 
NN 8 Ee ech nakae 194 163 | 31 19 
SR aS ansaisscaives ie ee eee 158 104 54 52 
Minnesota ‘ vennl 199 75 | 124 165 
Nebraska. - ---- PiUeRendbedsieedhitanmebdddekdnon 171 73 | 98 | 134 
Ne cic meneame na wem 70 47 | 23 49 
I etc kik oti 165 47 118 251 
Ei RIAA oA ES RRs eee 59 46 13 28 
cca ce 1, 435 768 667 | 87 
Total United States............-.-------- 6, 098 4,490 1,608 | 9 

NOTES 


1. As of Apr. 1, 1958. Source: C.A.A. Statistical Handbook of Civil Aviation, U.S. Department of Com- 
merce, 1958 edition. 


2. As of Jan. 1, 1947. Source: C.A.A. Statistical Handbook of Civil Aviation, U.S. Department of Come 
merce, 1949 edition. 


ScHEDULE 7.—1947-58 Federal aid airport program for States served by Chicago & 
North Western Railway Co.—Status as of Dec. 31, 1957 


[All funds in thousands] 





Total programed 
States served by Chicago & North 
Western Ry. Co. 
Total Sponsor Federal | Number of} Number of 
funds funds funds airports projects 

a ee Oe $50, 008 $25, 735 $24, 273 33 108 
i a ani 14, 886 7, 697 7, 189 49 80 
a a il 34, 002 18, 689 15, 313 54 152 
a a eS ae ee ee 12, 537 6, 357 6, 180 40 104 
I ee 20, 415 10, 327 10, 088 52 113 
a ee 7, 060 3, 558 3, 502 66 132 
I a 3, 084 1, 443 1, 641 39 69 
SE... ocnnenamsnacce Jedaebonditu 3, 256 1, 626 1, 630 | 30 7 
ik cicuncsecencdntdsacsttedacetoones 3, 234 1, 391 1, 843 20 60 
| -$ | | ———— —“ 
I esta iterdsnevnbtnichpeiil | 148, 482 | 76, 823 71, 659 | 383 | 888 





Source: C.A.A. Statistical Handbook of Civil Aviation, U.S, Department of Commerce, 1958 edition, 
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SCHEDULE 8.—Passenger service deficit and percent of freight service net railway 
operating income absorbed by passenger service loss for Chicago and North 
Western Railway system, years 1949 to 1958 

















[000 omitted] 
Percent 
Net railway | Net railway | passenger 
operating operating service loss 
Year loss— income— of freight 
passenger freight service—net 
service service railway 
operating 
income 

$26, 600 $30, 600 86.9 
24, 600 35, 800 68. 7 
27, 500 34, 000 80.9 
26, 200 34, 700 75. 5 
27, 700 36, 000 76.9 
24, 100 24, 200 99. 6 
22, 000 28, 900 76.1 
23, 500 23, 600 99. 6 
19, 600 25, 000 78.4 
16, 000 24, 900 64.3 
I ats clad aha. dein sada sca tacen eb aeaeh cen daeir eae diane 100 100 100 
teh ndddnotn nibimidinwbn deat wmnkuatdindbadmiien casein cae 92 117 79 
ei cdadiaudiccAnehaiadedstentaghedubonssmalokaaccteetenbea 103 111 93 
es sacaite ism isl x tls Lindogindn dd asa hagihinmaesds Scio tieonaea aie enaliinae 98 113 87 
EES Brn rrr renner nee n nn ne eee nnn e eee n ee 104 118 88 
Di iteindincwckintacarakssiss caekeodtauktuseaeeccnee 91 79 115 
a sina Da dk apt tke'oi Spn ta clin etciesapa econ eat 83 94 88 
lista tines a aihcdg bade seat Tar etree ei et ea eee igh 88 77 115 
nnd Sead sk kdiendideukecudiw apn wadeuiumuateniasdaedean 7 82 90 
DP itititiactettsceckiaiddinisedabundadeus skienuaadadename 60 81 74 





SCHEDULE 9.—Passenger train miles 1949 to 1958 














[000 omitted] 
Passenger train miles 
Year 
Total Through Suburban 
a a a 14, 651 12, 687 1, 964 
a Pea eta cele kr OR 5 CE Te Sade 8 HE a 13, 559 11, 752 1, 807 
Na Re a ee Oe ee 12, 863 11, 042 1, 821 
I 12, 413 10, 619 1, 794 
ET is oi. cic erne neceehiccmmses ok aacwaea teniainesin de | 11, 928 10, 149 1,779 
NN a a a a 11, 632 9, 864 | 1, 768 
Te a bee ase mom nbaciale 10, 412 | 8, 592 1, 820 
A 9, 206 7, 311 1, 895 
RE i a oc sueria tended cao cskascnauadekteeeeess 8, 115 | 6, 159 1, 956 
eee Rl ee re ae 7, 378 5, 412 | 1, 966 
' 
INDEX (1949=100) 
a a as tha ceed cinta Gaal ii edad aia Ra ak | 100 100 100 
NI a orl | 93 93 92 
a ak et = ON aa eal 88 87 93 
a a aes 85 4 91 
a I aaa! | 81 80 91 
a a te SRS 79 78 90 
ere sete Cr oe ee er tr sere ree 71 | 68 93 
are a alas Le ee Re a 63 | 58 06 
Rc a) 20 fos ee ee ee aie (ele a oF 55 49 100 
EE inicicods dhaddlieiseapeeaLukdep ids kuioinioacieeathden eke 50 43 100 
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ScHEDULE 10.—New passenger train equipment—Expenditures and commitments, 
1956 to 1959 


Amount 
Suburban passenger train equipment: (thousands) 
36 double-deck suburban cars on order_-_-_.------.-------------- $5, 618 
48 double-deck suburban cars purchased in 1956 and 1957______-_- 7, 025 
Diesel locomotive improvements for new suburban cars_____- ~~ --- 261 
Through passenger train equipment: 

I a as a sla gregh Bim ane mater a 2, 230 
nt INT Ue cL chine ed abs ocene ees en ow see 201 
Diesel locomotive improvements for new passenger trains-__- -- ~~ --- 217 

50 leased passenger coaches__________--_- aha tat An chance a (!) 
NS ER Ee eee ae oie IE era wane 156,503 


150 remanufactured passenger cars were leased in 1958 and 1959. The leases are for 5- and 6-year terms, 
during which periods the company will pay a total of $2,600,000 in lease rentals. These cars are the equiva- 
lent of new passenger coaches and as new equipment would have an estimated value of $10,000,000. 


SCHEDULE 11.—Significant data from four train discontinuance petitions filed 
with the Interstate Commerce Commission by the Chicago & North Western 
Railway Co. in 1959 


[Dollar amounts in thousands] 


Total | Average 
per train 


Number of trains to be discontinued__...............-- : , a alicia ; -| 16 “ 
1958 operating results of the 16 trains: 
Revenues-._- : 4 : aan : : | $4,400 | $275 
NE Bice nincnwncednti cad * 9, 500 504 
Ps Ort cintscdecausianwscca nm bwin aa mae 5, 100 319 
1958 statistics for the 16 trains: 
Average daily train load ; bee 681 1 43 
Annual train miles (thousands) -_- a Kcwabbeecewousws , 500 | 4 
Annual passenger car miles (thousands) - - eee ie a. ---| 12,400 775 
Cost of reproduction of equipment consist of the 16 trains: 
Diesel locomotives____- i 6, 000 375 
Passenger train cars. - _-- " ; ; 24, 000 1, 500 
ins side semawimiess « ree : 30, 000 1, 875 





1 The average capacity of a Scenicruiser bus is 43. 


ScHEDULE 12.—Number of protestant appearances and witnesses testifying at 
Chicago & North Western Railway Co, passenger train discontinuance hearings 
held before the ICC in 1959 


Train discontinuance proceeding 
ICC finance docket No.— 


20488 ! 20609 2 20638 3 











| 
— sia iain scicilaiiaeiiaiieiiatiliceasi ee 
Number of protestant appearances at hearings: 
Labor organizations................. si saesteaaelsaiietendslatabiecaeonaanaceoeeaca 9 | 14 | 8 
cia cenlann 4 | 3 3 
i eeetidiaimane 6 2 1 
Number of protestants testifying at hearings: 
I a icinnaicmeaiiaietone iE sn tshnicebeecuanl l 
I peer 3 | 1 1 
csc Sal enseeen icincniseitn vedic | 5 | 3 | 3 


1 Trains 405 and 406 between Chicago, Ill., and Minneapolis, Minn. . 

2 Trains 157 and 154 between Waukegan, Ill., and Milw aukee, Wis. ‘Trains 119 and 156 between Chicago, 
Til., and Milwaukee, Wis., Trains 151 and 120 between Chicago, Ill., and Milwaukee, Wis. 

3 Trains 203 and 204 between Minneapolis, Minn., and Council Bluffs, Iowa, 
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[Chicago Daily Tribune, May 22, 1959] 
COMMUTER SERVICE AT A PROFIT 


All railroads and all commuters ought to be happy about the disclosure that 
the suburban service of the North Western Railway is producing a slight profit. 
Ben W. Heineman, the chairman, reports that the commuter service was in the 
black for the first quarter of the year—the first such showing in decades, possibly 
a half century. 

This is an achievement which should end the mood of despair which has 
threatened the railroads and commuters alike. If the North Western can solve 
its complicated commuter problem, some of the other railroads which have 
deficits may be able to overcome theirs. 

Tme North Western’s showing followed a drastic reorganization of its sub- 
urban operations last December. The loss was only a small one in January, 
and there were profits in February and March. 

The commuter service may not remain in the black. Railroad pension and 
unemployment pay expenses have been increased and the North Western plans 
to buy much new suburban equipment, which commuters will agree is needed. 
But even if the service slips back in the red, it is evident that there has been 
improvement, for which the Illinois Commerce Commission and the commuters, 
as well as the railroad, can be thanked. The commerce commission let the 
C. & N.W. go ahead with its reorganization, including some service curtailments, 
and the commuters were relatively patient about the mishaps of the 
reorganization. 


[Chicago Daily Tribune, June 9, 1959] 
Tue C. & N.W. Rotts Up Its SLEEvEs 


The North Western Railway will cut its passenger fares on four daytime trains 
operating between Chicago and the Twin Cities. 

The C. & N.W., no doubt encouraged by its recent profitable suburban reor- 
ganization, has made it plain that this is a fight for business. The lower rates 
will last at least until October 31 and then may be continued. The railroad’s 
slogan for the plan is “bus rates or lower,” but it going to compete with the 
private automobile as well as with the intercity buses. 

As the practical way of enhancing the appeal of the plan, dining car menus 
and prices are being revamped. The top price for a standard lunch or dinner 
will be $1.25. The average now is about $2.50 for lunch and $3 for dinner. 

The C. & N.W. ought to be cheered on by the public. We hope its trains are 
so well patronized that other railroads will be persuaded to adopt the same 
formula. 


[Eau Claire (Wis.) Telegram, June 12, 1959] 
Two Recent Moves spy NortH WESTERN 


The Chicago & North Western Railway has taken two important steps re- 
cently that are of great interest to Eau Claire and this section of Wisconsin. 

On June 15 the railway will discontinue two night trains, one eastbound and 
one westbound, that provide passenger service between Eau Claire and Mil- 
waukee. After that date the only passenger trains between this city and 
Milwaukee will be the 400, leaving here for Milwaukee and Chicago at 1:50 p.m. 
and the westbound 400 arriving here from Chicago and Milwaukee at 5:21 p.m. 
and continuing to St. Paul and Minneapolis. 

Losing the night passenger train to Milwaukee seemed like a catastrophe to 
some of our citizens but no one could muster enough evidence to convince the 
Interstate Commerce Commission the service should be continued. The rail- 
way showed it was losing more than $1 million a year for the past 3 years on 
these trains, and when the chips were down it was quite plain the train was not 
being used by the public except on rare occasions, like a holiday weekend. Most 
residents just wanted to have it there and running “just in case.” 

The other step—one with a brighter outlook—was the railway’s decision to 
cut passenger fares on its daytime trains operating between Chicago and the 
Twin Cities. These pass through Eau Claire. 
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The lower rates will last at least until October 31 and possibly longer. The 
new fares will compete with buses and also with private automobiles. 

In addition to lower fares the railway is offering a dining-car menu with top 
price of $1.25 as compared to present prices of $2.50 for lunch and $3 for 
dinner. 

The Chicago & North Western should be commended for this effort to get new 
business and make remaining passenger trains pay their way. The move should 
attract many more visitors to the Indian Head country. 


[Editorial from Rice Lake (Wis.) Chronotype, June 24, 1959] 
GOODBYE AND HELLO 


It has often been stated that a newspaper mirrors the times, and the attitude 
of the community it serves toward the newsworthy events which are recorded. 

Last week the front page of the Chronotype was just that in a very real sense: 
the main headlines proclaimed the fact that the Chicago & Northwestern Rail- 
road is seeking to pull off the two final passenger trains now running through 
Rice Lake, and in the opposite corner, the fact that the State highway com- 
mission has proposed a four-lane highway on 53 from Chippewa Falls north to 
a point above Spooner. 

Those headlines told, in brief, of the passing of the iron horse and the era of 
railroading and the steady ascendancy of auto and truck traffic. 

Frankly, it is hard to see how very many in Rice Lake could object to the 
removal of the passenger train service north and south daily through this com- 
munity. The service is only infrequently used and you can no longer get to and 
from Milwaukee aboard these trains (Madison and Chicago, yes). The C. & 
N.W. has pretty well written off passenger service in this section, anyhow, and 
the rolling stock bears that out. 

As to mail service, judging by the performance of the past year or two in 
Rice Lake at least, the sooner the C. & N.W. gets out of the mail business the 
better. Another “hypo” truck running north and south would be a big improve- 
ment over the present railroad arrangement. 

The railroad would, of course, retain its freight service and—they say— 
improve it, if they can cut free the millstone around their neck which the pas- 
senger trains represent. If the passenger service is a millstone to the railroad, 
and already is to the public, let the trains go by the board—even if it means 
the end of an era. 

The construction of a four-lane highway from Chippewa north through Rice 
Lake to above Spooner would be the start of a new era—and one which citi- 
zens should welcome. 

It is also probable that the four-lane setup proposed is intended to hook up 
with the existing four-lane stretch between Rice Lake and Cameron (one of 
the rare double ribbons of highway in all of upper Wisconsin). 

And that should mean the likelihood of a Superior-Eau Claire highway by- 
passing Rice Lake is remote. Therefore, highway 53 in the foreseeable future 
is going to run right through Rice Lake. That’s the way it would appear from 
this corner, at this time. 

When this four-lane stretch of road is built, people could enjoy themselves 
driving from here to Eau Claire to catch the C. & N.W.’s southbound 400” for 
Milwaukee and Chicago. They can drive the distance to Eau Claire now with- 
out difficulty, or take the bus. 

And perhaps not too far off either is the prospect of quick feeder airline serv- 
ice from here to connecting points like Eau Claire, where passengers can board 
a plane and be sped to Chicago or Milwaukee in comfort and safety. 


[Waukesha (Wis.) Freeman, Apr. 27, 1959] 


CAN NEED OUTWEIGH OPERATIONAL LOSSES? 


The Chicago & North Western Railroad last week petitioned the Interstate 
Commerce Commission for permission to drop six passenger trains between Chi- 
cago and Milwaukee. This is another in a long series of developments fore- 
casting the end of railroad passenger service on all but very long runs. The 
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Milwaukee-Chicago operations of both the North Western and the Milwaukee 
Road had for many years been profitable. The frequency of service was revised 
upward a number of times to satisfy the huge volume of traffic. Yet the North 
Western claims it lost $342,044 last year and $387,281 the year before on the 
six trans. To reduce the number would leave only six trains daily in each 
direction and this, the railroad contends, would be adequate. 

In the light of this petition and the probable decision of the ICC, a recent de- 
cision of the Wisconsin Public Service Commission on the Cannonball commu- 
ter train between Milwaukee and Watertown is incongruous. The PSC denied a 
petition by the Milwaukee road to discontinue the train although it did say the 
service could be halted on Saturdays and holidays. Said the Commission some- 
what tenuously : 

“The need for these trains outweighs the loss incurred in their operation.” 

The train which serves the Oconomowoc area leaves the station in that city 
at 7:02 a.m. for Milwaukee and returns at 6:16 p.m. The main point at issue 
and the one which seems to have swung the PSC in favor of those who want 
the commuter train to continue, is that to drop the Watertown-Milwaukee run 
would work a hardship on those who use train service between Milwaukee and 
Chicago. During the hearing much was said of the railroad’s refusal to re- 
schedule the commuter train so as to make better connections with the Mil- 
waukee-Chicago operation. This appears to be a good local argument but it 
become meaningless when viewed in the light of what is good for a transporta- 
tion system as farflung as that of the Milwaukee road. Taking dollars out of 
the company’s treasury to satisfy the special needs of a few people on a limited 
segment of the road, can only hasten the day when really important train 
schedules must be disrupted because of financial losses. 

Those who made the appeal for the Watertown-Milwaukee commuter, have 
no way of knowing how long the connections they want to make at Milwaukee 
for Chicago will remain intact. Judging from what is happening on the North 
Western run, the Milwaukee road is also suffering from loss of patronage on 
what was once a highly profitable operation. As in the case of complaints which 
have temporarily saved the Cannonball, protests will also be made against tak- 
ing off the six North Western trains. Those who protest, however, will give the 
railroad little help in finding the $300,000 needed to erase the red ink. 


[Albion (Mich.) Recorder, June 24, 1959] 
Less TRAINS COMING UP 


Once again several of the leading railroads are proposing to cut their pas- 
senger trains. 

The Pennsylvania is stopping its passenger runs out of Detroit. 

The New York Central is going to run a “doodlebug” between Detroit and 
Toledo—and wants to stop its last passenger run from Jackson to Bay City. 

The Chicago & North Western plans to cut night service between Chicago, 
Minnesota, and Wisconsin. 

Who’s to blame? Those of us who would rather drive our own cars and ride 
the airplanes. The Post Office Department, which shifts mail contracts to 
trucks. And labor unions, too, with featherbedding practices. 

The question arises: Do we want passenger trains any more? If so, we’ve 
got to patronize them oftener than in the past. But apparently we’d rather 
gamble with our lives on highways—or so it seems. 


{Editorial from Eau Claire (Wis.) Daily Telegram, June 20, 1959] 
PETITIONS To Drop PASSENGER SERVICE 


Train passenger service through Eau Claire will just about reach the vanishing 
point if the Interstate Commerce Commission grants the petition of the Chicago 
& North Western Railway to discontinue trains between Chicago and Duluth, 
Minn., and between Chicago and Minneapolis-St. Paul via Madison. 

On June 15 the railway discontinued its night sleeper and coach train from 
the Twin Cities to Milwaukee and Chicago through Eau Claire, ending night 


passenger service to Milwaukee. A similar train from Chicago to the Twin Cities 
was also halted. 
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If the operation of trains now in question is stopped there will be no night 
service between Eau Claire and Chicago or Eau Claire and the Twin Cities. And 
there will be no passenger service at all between Eau Claire and Superior-Duluth, 

The only passenger trains through this city will be the “400,” leaving here for 
Chicago at 1:50 p.m. daily and its mate, the “400” from Chicago and Milwaukee 
and leaving here at 5:20 p.m. daily for the Twin Cities. 

The railway management presents a good case for itself in asking for authority 
to drop these night trains, just as it did in canceling the night train to Chicago 
by way of Milwaukee last Monday. The trains are operating at a loss, set by 
the company at $7,500 daily or $2,837,655 last year. 

The exceptionally large loss in operation of these trains is not held justifieg 
because of the small number of persons using the service. 

The trend away from railway passenger service appears to be definite, 
without any foreseeable possibility of reversing it. Private automobiles first 
took away most of the passenger train business for comparatively short distances 
and then airplanes skimmed off the cream of cross-country passenger service, 
Private automobiles also cut in on distance trips, especially for family vacations. 

Perhaps when hearings are held on the North Western Railway’s latest petition 
strong evidence will be presented as to why the trains in question should be 
continued, even at a loss. 

Even people who seldom, if ever ride the trains, will feel as if they have 
suffered a personal loss. Epecially the older persons who remember the days 
they were absolutely dependent on train service to conduct their business and 
keep salesmen on the road. 

And, in this case, protests against this further reduction in passenger service 
by Eau Claire and Altoona (considered certain) will possibly have more support 
from stops along the line than was forthcoming when the night train to Milwaukee 
was abandoned. 

The Wisconsin State Journal (Madison) feels that the reductions in service 
now proposed would be a “crippling blow.” It adds: “It is unthinkable that 
such major communities as Janesville and Beloit, and Evansville, between 
Madison and Chicago, and Lodi, Baraboo, Reedsburg, and Elroy to the northwest 
should be deprived of all passenger service by the North Western proposal. 

“Tf all the railroad’s losses on these trains really are as staggering as the 
North Western claims, some way of relief must be found. (And not by more 
full crew laws of the sort passed by this legislature which the railroad claims 
would add another $62,000 a year to the deficit.) 

“But the city and its neighboring communities need these trains, both for 
mail service and the traveler. The city has no alternative, as the mayor said 
Wednesday, except to fight such drastic service cuts as these.” 

There are many from Duluth and the Twin Cities to Madison and beyond who 
will echo these sentiments, but it will take more than sentiment alone to stall 
off what is probably the inevitable. All cities along the route of these trains 
must show they intend to encourage their people to use the service offered if 
they are to prevent curtailment. This may be hard to do. 

It appears that night passenger service through Eau Claire is nearing its 
end: if not this year in the near future. 

And the future of the “400,” considered one of the Nation’s crack daytime 
passenger trains, may be in doubt if the lower rates now being offered do not 
bring additional business during the summer months. 


Senator Smatuers. The next witness is Mr. George Alpert, presi- 
dent of New Haven Railroad. 

Mr. Alpert is appearing as a pinchhitter of the caliber of Mickey 
Mantle, for Yogi Berra, for Mr. Pat McGinnis of the Boston & Maine 
Railroad. 

Mr. Alpert, we are delighted to have you with us. You may pro- 
ceed. 
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STATEMENT OF GEORGE ALPERT, PRESIDENT AND CHAIRMAN OF 
THE BOARD OF THE NEW YORK, NEW HAVEN & HARTFORD 
RAILROAD CO. 


Mr. Atrert. Not only Yogi Berra who appears for Mickey Man- 
tle—in either event, it is a pinchhitter and the comparison is appre- 
ciated, I might say. 

I have a very brief prepared statement, that I will be glad to hand 
to the committee. 

Senator Smatruers. Do you have enough of those, that we might 
put some out on the table, so that the press people can see them? 

Mr. Augert. Yes, sir; there are some on the table. 

Senator Smaruers. Are there enough for everybody? There are 
some groups who were fearful of the fact that they would not get one. 

Mr. Aurert. I shall not read this statement, but simply make a few 
observations, very briefly, as to my feelings about this situation. 

My name is George Alpert. Iam president of the New York, New 
Haven & Hartford Railroad. I have been a railroader a compara- 
tively short time, as a matter of fact, since January 20, 1956. 

Before that, in happier days of my career, I was practicing law in 
Boston and I had nothing to 2 with railroads. 

Forty years ago, when I was a student in law school in Boston, I 
studied cases, among them railroad cases, and most of these cases, or 
many of them, centered around the proposition of the monopoly status 
of railroads. Those cases were in the days of Vanderbilt and Harri- 
man. Those were the days when railroad presidents were tycoons, 
those were the good old days. 

Those cases left an indelible impression upon me, which I found 
when I became president of this railroad in 1956, were no longer true. 
I might say, that since my association with the railroad business, and 
it is of recent origin, perhaps my presentation will be considered in 
railroad circles as somewhat unconventional. 

I find that 40 years since those good old days, have brought great 
changes in the railroad business. Much of the freight has gone to 
the truck and the pipeline. Much of the passenger service has gone 
to the airline and the automobile. Wherever I have gone in this 
country in the last 314 years, I have been told by people who should 
know that the railroads are still the bedrock of American transporta- 
tion, that. they are vital to a vigorous and healthy economy, that they 
are necessary for industrial development, that they are absolutely es- 
sential in time of war, and yet many railroads, including my own, are 
struggling for survival. I think the situation was very dramatically 
stated in one sentence by tke chairman of this subcommittee a year 
ago when he said a mighty industry has come upon sick and precarious 
times. 

This situation, it seems to me, is due in some part to the outmoded 
regulations under which we are required to operate. But in the case 
of many of the eastern railroads, it is due in large part to the huge 
passenger deficits, which we sustain. Those passenger deficits, as you 








282 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


have already been told, in the country amount to close to $700 million 
and speaking for my own railroad, like Abou Ben Adam, we lead all 
the rest in that area. 

Last year we had a gross revenue of $150 million. And since we 
enjoyed the largest percentage of passenger revenue in the country 
outside of the Long Island Railroad in New York, 45 percent of our 
entire revenue comes from passenger service and of that 45 percent, 
last year, the New Haven lost $14 million. 

Now, our net freight was insufficient to absorb this loss, and so we 
went through the year in the red, at a net loss. 

About $8 million of that $14 million is attributable to commuter 
service in Boston, on the east end of our road, and New York on the 
west end of our road. I don’t know what other railroads have been 
able to accomplish in the commuter service, but speaking for the New 
Haven Railroad, and I think it applies to many of the eastern rail- 
roads, we cannot operate commuter service at a profit. We cannot 
operate commuter service on a breaking point. Perhaps it is because 
of this situation in our part of the country, but I would be very happy 
to break even on commuter service. 

Just within the last week, it was necessary for the New Haven Rail- 
road to discontinue a very poor segment of our commuter service to 
southeastern Massachusetts, to Cape Cod, the Old Colony which has 
been in existence for over 100 years, and on which we were losing $2 
million a year, on just that segment of our service. I think the fig- 
ures showed that in the last 11 years, we lost $21 million. We never 
could have gotten approval from any commission to discontinue, be- 
cause the people thought that service should continue, but the court 
in Connecticut, authorized the discontinuance because this loss, these 
losses were jeopardizing the entire railroad. And we have other serv- 
ices in Massachusetts and in other parts of our system which stand 
upon pretty much the same basis. 

Senator Smatruers. Mr. Alpert, on that particular discontinuance, 
you say that was not a discontinuance authorized by the State public 
utility commission ? 

Mr. Aurert. That is right. 

Senator Smaruers. It was a court order. 

Mr. Aurert. It was a court order. It came about 12 years ago. 
The New Haven was in reorganization in the Connecticut courts, and 
at that time, 12 years ago, when there were not so many highways 
and there were not so many other facilities, the Connecticut court 
realized, when it took the New Haven out of reorganization, that this 
Old Colony was a losing proposition, and that unless the losses could 
be kept down to reasonable fimits, and they set a reasonable limit of 
$250,000 a year, that the reorganized company would have a right to 
discontinue without the intervention of any regulatory body. Twelve 
years we have continued to lose $2 million a year because of the public 
clamor and finally, this year, after exhausting every remedy we could 
before the legislature and every other body in the city of Boston, and 
tax relief and everything else, we came to the conclusion that if we 
wanted to stay in business a while longer, we had to take this step, and 
so this was done. 

Senator Smaruers. Was there still public opposition to your dis- 
continuance of this Cape Cod run? 
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Mr. Aurert. There is a great deal of public opposition, but I don’t 
know what the situation is today. I have not been in Boston for 3 
days now but they are trying to handle the traffic on the highways. 

Of course it is a very favorable part of the year for this sort of 
thing, because many people are on their vacations the children are 
not in school, I don’t know what is going to happen in the fall, but 
this is a very serious situation, this commuter business on the Boston 
end of the area. 

Senator Case. How many people use the Old Colony ? 

Mr. Aurert. Nine or ten thousand, each way, each day, each week- 


day. 

Renator Smatuers. In other words, with 10,000 people, you say 
each way, 10,000 people going down and 10,000 people coming back, 
you still were losing $2 million a year ? 

Mr. Aurert. That is right, and that is not on any.ICC formula, 
that is on the basis of an avoidable cost. I had that figured by an 
independent engineer, and an independent consultant, Wyn Dick & 
Co., of New Jersey, who made this study for us, and they found not 
only ICC formula, but not an out-of-pocket, but on a voidable cost 
basis, if we discontinued this service we would save $2 million a year. 

Senator ScHorrreL. Were you permitted to increase your ticket 
prices ? 

Mr. Avrerr. Yes sir; we were. Unfortunately, what happened, 
this is something that is very difficult to understand, we increased 
the tickets 16 cents a ride, a year and a half ago, in December 1957, 
and within 2 months, we lose 30 percent of our passengers. 

Our experts attributed it to the fact that the people would not pay 
the extra 16 cents. 

Senator Scnorpret. Would not pay the extra 16 cents. Therefore, 
they commuted back and forth, they used other means of transporta- 
tion ? 

Mr. Avperr. And paid five times as much and were happy to do it. 

Senator Scnorrret. They apparently liked it. 

Mr. Avrert. They paid 50 cents to travel on the highway, and 
then $2 to park a car, now I think there is one parking space just out 
of Boston, $3 a day, they pay five times as much for parking as the 
fares on the railroad, but if you raised it 16 cents they would say 
“You are not going to raise our fares. We would rather pay the 
extra things on the highways.” I think that it is probably because of 
the old monopoly days, and they say they are not going to let these 
fellows get away with it. 

That is the only way I can figure it out. 

Senator Scuorrre.. Let me ask one other question. I do not mean 
to be embarrassing about it. 

What type of service equipment did you use ? 

Mr. Apert. Very poor. 

Senator Scnorrret. Thank you for your frank answer. I really 
wondered. That was not a facetious question. 

Senator Smaruers. That was not a facetious answer either. 

{ Laughter. | 

Mr. Aurert. I give you a very frank and direct answer, because I 
think if anybody were in the position of myself or my predecessors as 

resident of this railroad, with a loss of $2 million a year, $20 million, 
21, million in the the last 11 years, with the difficulties we have been 
44818—59——19 
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up against there, we simply have not had the money for the new 
equipment. 

Senator Scuorrret. I appreciate your pulling out this matter, and 
about your answer; don’t you worry about me. That is the way we 
give and take out in my Midwest, and that is the reason I like you 
for it. 

Mr. Avpert. I might say, Senator, after being in the railroad busi- 
ness for 314 years, I don’t worry about anything or anyone. 

[| Laughter. | 

Senator Case. You could even go back to practicing law which you 
would rather do. 

Mr. Avrert. Oh, I love to. 

Senator Case. I won’t ask you why you do not. 

Mr. Aurerr. I can give you an answer if you want it. 

Senator ScHorpreL. One other question with reference to your 
equipment: the fact that you have we money over these many years 
has contributed somewhat to your lack of decent, rideable enjoyable 
equipment; isn’t that right ¢ 

Mr. Aurerr. No question about it. We want good equipment. We 
have a personnel on our railroad, 13,000 strong. I have talked to them 
onthe line. I have talked to them in the offices, I know a great many of 
them. I have spent every working day, and Sund: Lys and Saturdays 
on the line in the last 314 years. They are people with pride. They 

want to have a nice railroad. There was a time when the New Haven 

yas a wonderful railroad, years ago, when everybody took pride in 
it. They want to see that railroad come back. They want people to 
cheer us instead of jeer at us. They want to see new equipment and 
I want to see new equipment. 

But I found, Senator, from my experience, through life, that if 
you got to be an out of pocket, you can’t have a beer pocket with a 
champagne appetite. 

Senator Smaruers. Let me ask you this: the fact that in the Trans- 
portation Act of 1958, we made provisions for the railroads like your- 
self, and I know you have availed yourself to some extent of that pro- 
vision to borrow money with a Government guarantee, what we had 
in mind, of course, at that time, was to make it possible for you, your 

-ailroad to maybe get new equipment, and thereby, turn this deficit 
into a profit. 

Does that hold any prospects to you at all, that particular 
procedure ? 

Mr. Auperr. Well, I ought to say in the first place, I was delighted 
when the Transportation ‘Act of 1958 was passed, and contained this 
loan provision. I mean I testified before this committee last year 
on that very matter. And we filed an application for some new 
equipment for a guaranteed loan on locomotives. We need new loco- 
motives, there are many breakdowns on the railroad, and for con- 
solidated shop, and for road equipment, but while we were the first 
road to file the application, we have not received a loan yet. 

There are certain questions raised by the Interstate Commerce 
Commission in connection with certain securities of the New Haven, 
and I am in negotiation with the ICC right now. If we can get the 
loans, I think it will help materially. 
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I think the theory of the Transportation Act of 1958 was excellent. 
[ think it would be inclined to help us get new equipment, which we 
need very badly. 

But we are in a very difficult situation and that situation, with 
the losses in commuter service particularly, we would be all right, 
if we did not have these commuter passengers—I agree with Mr. 
Heineman, we could sustain some losses in passenger service, but 
nothing to the tune of $14 million. 

Senator Smaruers. How much of your passenger business is com- 
muter business ? 

Mr. Aurrrr. I have not the figure of the amount. It is certainly 
Jess than 50 percent of the total of about $70 million, but that is 
where the great loss is. 

We have only filed two petitions for discontinuance, this one in 

Boston and Providence, which was granted, and one I think, with 
the exception of one or two trains; and the other, in Massachussetts, 
to the department of public utilities, on our Needham branch, which 
is another commuter branch in Boston and that has not been acted on 
yet. 
* I think the 4-month period provided for in the Smathers Act, or 
the ‘Transportation Act of 1958 will expire within a very short time, 
perhaps next week, and then the procedure is open to us under the 
present act to go to the ICC. 

Senator SmMaruers. Now the application which you filed to dis- 
continue the service from Boston to Providence, was that filed under 
the provisions of this section ¢ 

Mr. Avrerr. That is right. 

Senator SmarueErs. That is now in controversy ¢ 

Mr. Avverr. That is right. 

Senator Smarners. How many people appeared in opposition to 
that discontinuance ? 

Mr. Avperr. I do not think anybody appeared. 

Senator Smariers. You do not think anybody appeared ? 

Mr. Avrerr. I do not think so. 

Senator Smaruers. Did you hear at that time anybody make any 
claim they did not have sufficient time in which to make an appear- 
ance or was there any since then 4 

Has there been any complaints to the effect that those in opposition, 
ifthere were any, did not have sufficient time ? 

Mr. Avrerr, I have heard no such claims made by anybody. I per- 
sonally think that the times set forth in Transportation Act of 1958 
are adequate. After all, I am not the one to judge that, the ICC has 
to take care of their own affairs. I have heard the ICC wants fur- 
ther time. I have heard no objection from anybody as to time. 

Senator Smaruers. Insofar as the general public 1s concerned, and 
that is of course what we are primarily concerned with, do you think 
this act as now written provides them with sufficient time, that is the 
shippers, not the shippers, but the local communities ? 

Mr. Avvertr. Oh, yes, sir, I think so. You know, when there is an 
application to take a train off, the newspapers, without the railroad 
doing anything, or anybody else doing anything, the newspapers 
come right out, front page, carry it the next day. 
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The entire community knows about it. And if a person is not 
interested enough to make his objection in 30 days, I do not think he 
will ever make it. 

Senator Smatuers. Do you think the time that is provided is 
sufficient for those labor organizations that are, we will say, justifiably 
concerned about the loss of jobs which will result as a result of the 
discontinuance, do you think this time given provides them with suffi- 
cient to make their case ? 

_Mr. Apert. I think so. They are pretty familiar with the 
situation. 

Senator Casz. This one train, you are talking now, I take it, from 
the discontinuance involving one train between Providence and 
Boston ? 

Mr. Aupert. About a dozen trains, but all but one we were permitted 
to discontinue. 

Senator Case. Between Providence and Boston? 

Mr. Aupert. That is right. 

Senator Casg. This is not the same as the experience that we have 
had in the discontinuance applications in New Jersey and New York. 
It is interesting that you had a different experience. 

Senator Smatuers. How many employees lose their jobs as a result 
of these discontinuances on the, we will say, five of the six trains be- 
tween Boston and Providence ? 

Mr. Aurert. I do not think there were many employees involved 
in that discontinuance, in the Old Colony, there were quite a few, 
400-odd. I do not think there were many on the Boston-Providence 
run. It is a very minor operation, but for example, we had a train, 
I think the vice president told me about it, we had a train which the 
employees, the crew, the engineers, the firemen, the brakemen, and 
signalmen, had an average wage for per trip of $100, and the average 
revenue per trip was $15. 

Senator Smaruers. Say that again. 

Mr. Auprert. The wages per trip were $100, and the average reve- 
nue was $15. 

Now you can give anybody 8 years to make a protest, there are the 
facts. If the people really need that kind of service, they would use 
it. They donot use it, why continue it ¢ 

As Mr. Heineman said, we want to preserve our railroads. He has 
a different problem than I have. We want to preserve our railroads. 
We are having difficulty preserving them if we have to run these 
services which are losing so much money. 

Senator Case. I detect a little bit of feeling, we are trying to make 
you run service which is losing money which is not the case. I wish 
you would, if you do not mind, Mr. Alpert, direct your criticism of 
these bills to specifics of the bills themselves rather than a generalized 
unhappiness, which I share, about losing, you know, money and in- 
heriting an impossible mess that you have done and all the rest. 

Mr. Avrer7. Well, I will try to comply with that suggestion. As 
a matter of fact, I was going to approach it from a little different 
situation, because the specific objections to the bills have been stated 
here yesterday, by Mr. Moloney, I think it was. 

Senator Case. I do not recall very many specifics in reading the 
transcript. I was not able to be here. 
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Mr. Atrert. They pointed out that it would make it more difficult 
to take off trains. 

Senator Case. Whether it is fair or not is the question. 

Mr. Aupert. Whether it is fair, I think may be the question, but 
my statement is directed to a broader consideration. 

/ a few minutes I can tell you what it is. Last year, the commit- 
tee recommended this section 13(a) to relieve railroad pressures in 
connection with passenger service, and I have told you briefly what 
we have done about it. 

And as far as specific changes sought, as I say, those were dis- 
cussed by these other gentlemen, and I do not want to repeat or re- 
state what they have said. They made the statements and others will 
follow and they will make statements about it. 

But my statement goes a little beyond, it involves a little broader 
consideration than the specific objections to the bill. 

Because I think the bills fail to tackle the underlying problem that 
is involved in commuter service, which compels the railroad to seek 
discontinuances. What the bill will do is merely endeavor to make it 
more difficult for a railroad having a staggering passenger deficit to 
rid themselves of that deficit. 

I would like briefly to discuss this underlying problem, because I 
think it is quite relevant to a consideration of these bills. 

I want to say at the outset that I believe commuter service in this 
part of the country, in the East, is essential. I have always believed 
it, because I think that with the scores and thousands of commuters 
that are carried into New York and into Boston and to Philadelphia, 
that if these thousands were thrown out onto the highways, you would 
have congestion and chaos which would strangle the large cities and 
paralyze the outlying communities. I think this problem is going to 
get more vital in the years ahead, because it is predicted that our pop- 
ulation will increase 25 percent in the next 15 years. 

That will be 200-some-odd-million people in this country and many 
will settle in the suburbans in our large metropolitan areas. The 
suburbans will be pushed back and they are going to need more and 
more mass transportation. The expressways will never handle this 
problem, because they serve to bring more people into the urban cen- 
ters and clog the cities. This is one of the great problems that we 
have all over the country. 

An increased fare will not solve the problem. We have had that 
experience on the New Haven. I do not know what the situation is in 
other sections of the country, but in New England, you cannot in- 
crease fares and hope to solve the problem that way, because people 
simply won’t pay it. It is a peculiar thing about this transportation 
business. In any other public utility, the rate is set after a hearing be- 
fore the regulatory body, and the customer: is notified what the rate 
will be, and he has the alternative, either to use the service or he does 
not get the service. 

The telephone company, for instance. Maybe he would like to get 
along without a telephone, he does not pay for it, and does not get the 
telephone. The same thing with electric light company or gas com- 
pany or any other public utility. But in the case of transportation, 
he has you, and if you raise the fares, which has been our experience, 
to a level that the commuter thinks is unreasonable, it may not be un- 
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reasonable—the department of public utilities may approve it—but if 
the commuter thinks it is unreasonable, then the commuter says, “] 
won't pay it.” . 

He goes to the highway, and that is the very thing we are trying to 
avoid, “because I be liev ve commuter service should be retained as long 
as possible, and I do not think that railroad passenger service on the 
whole as yet has gone the way of the stagecoach or the covered wagon 
or the horse and buggy. 

I think it will be with us for a long time. I think the great prob- 
lem is to find what the basic trouble is to try and remedy it. I think 
the basic trouble is a very simple one. The basic trouble is that our 
competition, the r: ailroads’ competition, is so highly subsidized that 
it is impossible for the railroads to compete. 

As a fundamental concept, when public funds are used to pay the 
expenses of one competitor and not the other, an artificial advantage 
is created, which is bound to result in inequity, and which violates the 
fundamental principles of free enterprise. 

Leading the list of subsidies to our competitors are the tax exemp- 
tions on their facilities. I want to give you just a couple of illustra- 
tions of what we are up against in these eastern cities. The Grand 
Central Terminal, which is shared by the New York Central and the 
New Haven Railroad, is taxed to the tune of $314 million by the city 
of New York. 

But the four airports which certainly compete with us on long-haul 
service from Boston to New York, pay no taxes. 

Senator Case. Mr. Alpert, that figure of $314 million applies to 
how much of the property, the building ? 

Mr. Avrerr. Building and land. 

Senator Case. Under the building ¢ 

Mr. Acrerr. Under the building. 

Senator Cast. Not real facilities. 

Mr. Avperr. Does not require excise tax on Park Avenue subway, 
this is $314 million we pay on real estate tax. I want to call your at- 
tention to this, because I think this demonstrates what the railroads 
are up against in the Kast. I read the 1958 report of the Port of New 
York Authority. They do not break down their expenses for each 
facility, the airport separately and the tunnels and Washington 
Bridge and all those things, they bunch them all together, but the 
same principle applies to all of them. They show a gross revenue of 
$93 million. 

This is the New York Port Authority, $93 million, and operating 
expenses of $42.5 million, and therefore, a net of $49.5 million. 

Now, in order to pay their debt service on $500 million of bonds, 
they require $40.5 million, therefore, deducting the $40.5 from the 
$49.5 million, they actually show a surplus of $8,800,000. But their 
plant is carried at $817 million, that includes the airports and on 
that, they pay a very minor tax. 

If they had to pay the same tax that the railroads pay on Grand 
Central Terminal, their tax bill would be $33.5 million. 

Instead of having a net of $49.5 million, they would have a net 
of $16 million. They would have a deficit from operations after 
paying debt service of $24.5 million, which would put them pretty 
much in line with the New Haven Railroad. But they do not have 











re 


| 


weve ww 


wa =~ 


—_ 


-—-— a nm i 


= 


-—> @ 


9 
e@ 


at, 


, 
, 


e 





AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 289 


to pay those taxes. This is only the beginning in the list of subsidies 
on the airlines. 

Among the help given the airlines is the development expense 
running into billions of dollars to the Department of Defense. It 
is true, most of this is in furtherance of the war effort, or the defense 
effort, but as the President pointed out in his budget message, a great 
deal of it is really for the benefit of commercial airlines. Tens of 
millions, scores of millions, hundreds of millions, have been spent on 
airport construction by tax funds. 

Air traffic control, I think the budget. for the next 4 years calls for 
$2.4 billion for air traffic control. We pay for our own signaling on 
the railroads, but the airports have it paid, airlines have it paid by 
the Federal Government through air traffic control. And then they 
receive direct cash subsidies, running into the millions, and as the 
President pointed out, 50 percent of the benefit of these expenditures 
for commercial airlines, our competitors. 

I am very much interested to read the report of the New York 
Airways Co., the Helicopter Co., which runs from the four New 
York airports down to 30th Street in New York, and carries 80,000 
passengers a year, 80,000 passengers a year. And they show a gross 
revenue of $3 million. 

But included in that gross revenue is $2.2 million which is labeled 
in their financial statement, “Federal cash subsidy.” They actually 
receive from the public $800,000 and $2.2 million from the U.S. 
Treasury. On that basis, they showed a net profit of $138,000 for 
the year. 

The New Haven showed a net loss of $14 million for the year, and 
carries more passengers in 1 day than the New York Helicopter Co. 
carries in a year. In 1 day, and we get no subsidy. I think there 
is adequate basis for the statement of the president of the American 
Airline Executives who said that air transport is not only subsidized, 
but is heavily subsidized. 

I think that was an understatement. The subsidies to the airlines 
are no more extensive than the subsidies to the highways, which 
are given for the benefit of the trucks, our competitors in the freight 
business. I have the figures from 1921 to 1956, and I can give you 
the documentation on this, or I can send it to you if you want it. 

The Government funds, national and Teil spent on the capital 
and maintenance of our highway system in that period was $107 
billion. The amount recovered through user charges, that is, gaso- 
line taxes and tolls, and bond receipts, was $60 billion, so there was 
a deficit of $47 billion, which came from general tax revenue. 

This is a subsidy for the users of the highways, our principal 
competitors. 

Now when the Highway Act of 1956 was being considered, someone 
suggested that it is about time that they make the users of the high- 
ways pay for these expenditures, $40 million involved in this 1956 
Highway Act, and they wanted to impose user charges. It is very 
interesting how these user charges were imposed. They took excuse 
on automobile tires, and other parts of automobiles that were passed 
for general revenue purposes in the first instance, and by the simple 
bookkeeping process of labeling those general revenue excise taxes 
as “user charges,” presto, the books were balanced, and the truckers 
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now claim that they are paying for these highways, which they are 
not doing at all. 

These excise taxes are no more user charges than the 10 percent tax 
on railroad tickets; it is a user charge or the tax on telephone mes. 
sages or any of the other excise taxes which are generally revenue 
taxes. 

I will not stop to refer to the subsidies to the inland waterways 
for the benefit of private barges. They are competitors of ours in 
the freight business and merchant marine, but I simply give you 
these few illustrations to point out the staggering disparity that 
exists between the Government treatment of the railroads and other 
forms of transportation which are evidently more favored. 

Now I want to make one thing very clear, gentlemen, and that is 
that I do not advocate subsidies for anybody. I would favor the 
abolition of all subsidies. I would impose adequate user charges, 
because the imposition of adequate user charges would make for a 
better and purer free enterprise system, and I believe in the free 
enterprise system. 

But whatever else may be said about me, I am not a daydreamer, 
The pressure for more and more airline facilities is pretty strong. 
The airlines cannot foot the bill possibly and stay in business, and the 
public will not foot the bill through increased fares, because if the 
airlines had to pay for air traffic control alone, none of us could 
afford to ride on a plane. 

Passengers cannot pay it, and so the Government must pay it if 
the service is to continue. The pressure on the highways for more 
highways is very great. A speech was just made in the Congress 
here about a month ago that I read in the New York Times, somebody 
said that the $40 billion that has already been approved for addi- 
tional highways is not going to be enough, you are going to need $1 
billion more, making it $52 billion. I did not see anything more 
about more user charges or more excise taxes, $52 billion. 

I am afraid that subsidies to transportation are here to stay. It 
is the spirit of the times. While I do not advocate subsidy, I think 
since my very early days in school, I have been an advocate of equality. 
Weare entitled to know more. Wecan survive or no less. 

Certainly, what is sauce for the goose, should be sauce for the 
gander, and if we are living in a day of subsidy to transportation, 
why should the railroads be ignored and be told you must pay your 
own way. 

It just cannot be done. Obviously, if the railroads are strong, if 
they are prosperous, they can furnish low-cost service, good service. 
We can continue to play an important role in the economy of the 
Nation. We want to provide modern equipment, every man on his 
railroad takes pride in the railroad and wants to see good equipment. 

We want to adopt all the technological developments that the 
American Association of Railroads and the individual railroads are 
spending millions of dollars to develop. Those things cost money. 
We want to improve the service, if we are given equal treatment with 
other forms of transportation, we can afford to do these things. 

As it is, struggling for survival, we are doing everything we can, 
but it isnot enough. 
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This problem will not be solved, I submit to you, by forcing us to 
go deeper in the hole, by forcing us to continue services on which we 
are losing our shirts. 

The solution lies in giving help to the railroads rather than in 
compelling highly unprofitable operations to continue. 

Now with these considerations in mind—I will be through in ae 
a couple of minutes—with these considerations in mind, I have drafted 
a bill for an operating differential subsidy which provides for reim- 
bursement to the railroads under a cantract with the Interstate 
Commerce Commission in the amount of deficits sustained in com- 
muter service, since the great problem, as I have pointed out, is 
commuter service, this bill, by its terms, is confined to such service. 

Under the contract, the Interstate Commerce Commission would 
determine what the fares were to be, what the schedules were to be, 
what the equipment was to be. This bill is fashioned after existing 
legislation in the ship operating differential subsidy, which appears 
in46 United States Code and notated section 1171. 

I realize the word “subsidy” is an unpopular one. For some reason 
or other, it carries a sinister connotation in the public mind. I think 
it is for that reason, that the airlines have been wise enough to use 
the delightful euphemism, “public service payments.” 

They rarely use the word “subsidy,” but use “public service 
payments.” 

I read the decision of the courts and the reports of congressional 
committees by the score. It does not seem to be the slightest question 
that an adequate and economically sound local transportation system 
is essential to the public welfare. And the use of public funds, of 
course, to promote the public welfare is appropriate. This is the basis 
for the subsidies running into the billions of dollars for the airlines, 
for the merchant marine, for the waterways, for the highway users, 
for the helicopters; after all, the public service is what is paramount, 
and if commuter service is essential and I happen to think that it is, 
and I have no desire to discontinue it if we can possibly continue it 
and stay in business, I do not see anything wrong in giving that type 
of service support, not only on a local basis, but on a national basis. 

The arrangement which I have suggested to this committee goes to 
the very heart of the problem. It is not a temporary ephemeral ex- 
a It does not involve the question of whether the railroads will 

eel good or whether the local communities will feel good, whether 
the amenities will take care of the situation. 

It goes to the heart of the problem. It will resolve the problem for 
all time, I think, and I assure you it will bring about continuance of 
rail service for commuters indefinitely. 

But one thing is very sure, the passenger deficit problem will never 
be solved by bills like S. 1331 or S. 1450. 

These bills will only serve to bring about a further deterioration in 
service. You can’t help it. And with it, financial disaster to some of 
the railroads. 

I present this differential subsidy bill to this committee as a basic 
solution of the problem, which Senate 1331 and 1450, in my judgment, 
attempt ineffectually and inadvisedly to meet. I ask this committee 
to give careful consideration to this bill. I will be glad to emphasize 
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by further illustration the disparity between the treatment. to rail- 
roads and to other forms of transportation. 

Perhaps, because of my unfamiliarity with proceedings of this 
kind, because I very rarely appear before congressional committees, 
perhaps this is an unorthodox way to approach it. But I hope that 
members of this committee will see fit to sponsor this bill. 

Just as I started talking about my impression of railroads during 
my law school days, I want to conclude by reading just a couple of 
sentences from an editorial in one of our leading Massachusetts papers 
within the last month: “What Congress must do” said this editoria]— 
eventually as more of the public is coming to realize the plight of the rails is to 
lay a new legal roadbed for the carriers and if there is to be real hope for rea] 
help, that roadbed must be built on the realities of the present time and not on 
the days of Hill and Harriman and the legend that the railroads still possess 
the power of monopoly. 

I would like the privilege of submitting copies of this bill for your 
committee for consideration. 

Senator Smaruers. We will be happy to receive it. However, we 
will not make it a part of the record but just accept it by reference. 

All right, sir, thank you, Mr. Alpert. 

Any questions ? 

Senator Case. Just a minute, Mr. Alpert, if vou do not mind, 

In response to a question I asked before, I think you did say you 
were here not particularly to comment on this particular legislation, 
but rather to talk about the general situation and to introduce your 
suggestions of affirmative relief, but you do repeatedly say this bill is 
going to raise the devil with the situation and make it very much 
worse, and I wish you would tell me why because this is not our pur- 
pose at all. 

You say at the top of page 6 
only serve to bring about further deterioration in service and with it financial 
disaster for some roads. 

This is not the purpose. There are about three or four things that 
the bill would do. It would limit or eliminate this period of time, 
within which the Commission must act. It would change the burden 
of proof on discontinuance proceeding, that sort of thing, so, while 
we are very glad to have your general suggestions and, as a Member 
of Congress, I appreciate them, and it may very well be true, I would 
welcome something more specific than that general editorial from 
which you quoted. 

Although it is rather eloquent, it did not say a darn thing that is 
helpful, It is like, when I complain about the guys who want to go 
back to McKinley, I have not said anything. He talks about not 
going back to Hill and Harriman, but he did not say anything either. 

You are saying something that we assume in this bill, that by the 
way, you have not introduced it yet, have you? 

Mr. Apert. I have just handed it to you. 

Senator Casr. I had heard you had one but had not seen it before. 
Are you really unhappy about the bill we are talking about or just 
glad to have a chance for a platform to give your Seentier views which 
we are very glad to have? 

Mr. Atrert. Well, I came here primarily to give my broader views. 
I have been waiting for an opportunity to put this before this com- 
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mittee. This is the first opportunity I have had ina year. It was 
suggested that perhaps when S. 29 was heard, in which the pro- 
visions are for very broad hearings, which might involve us, that was 
the way to do it. I made some inquiries and I don’t know whether 
there is going to be a hearing on that bill. I know we have had 
meetings with municipal authorities, the mayor of Chicago, the 
mayors of Philadelphia, Boston, Kansas City, 15 mayors, and 15 or 
20 railroad presidents. And we discussed this very matter. 

There was great feeling that perhaps something of this sort should 
be done, and I have been urged to put this before the Congress. Il 
don’t know just how to go about it. There is all sorts of budget talk, 
all sorts of controversy, and I thought that at this particular hearing, 
in view of the fact that S. 29 wasn’t going to be heard in the near 
future perhaps, or, if there is going to be a hearing this year, that 
I would take advantage of this opportunity to present the bill. 

I have read S. 1351 and 1450. I have read the statement of the 
gentleman from the AAR yesterday, and Mr. Perlman. Mr. Perl- 
man sets forth that the conditions could be attached to this bill. 

Senator Case. That is a very specific provision. 

Mr. Avpert. I think that could be disastrous. I think it would be 
disastrous. If we were, for example, to translate it to Old Colony, if 
the Old Colony were to continue and would have to come under this 
new bill, this bill of yours, and we were given the privilege of discon- 
tinuing because the public welfare didn’t require the service, if the ICC 
would ever find that, and if they found that we were losing a great deal 
of money and then attached a condition that for 5 years, we should 
pay the employees who were not going to be retained, we wouldn’t get 
any benefit at all. Asa matter of fact, we would be worse off than to 
discontinue. That is one provision of the bill. 

I haven’t picked out the exact language, but I am assured after talk- 
ing with the railroad men, that is involved. 

Senator Case. That is involved in the bill which I introduced and 
not in the other bill being considered. 

Mr. Auprrr. I heard the suggestion that has been made that the 
Interstate Commerce Commission wants further time. I don’t think 
they ought to be granted further time, because with the huge losses 
that are being involved, that are involved in these highly deficit trains, 
every day counts, I think that if the ICC feels another few days is 
necessary, I don’t supopse there could be a reasonable objection. My 
opinion is that I think I would leave the 1958 act time just where it is. 

I have heard the suggestion that there be a change in the provision 
as to burden of proof. Well, asa lawyer, I am troubled by it. I have 
had a great many cases involving the burden of proof and the burden 
of proof is usually nothing but a trap in which to get a judge to make 
aruling so that the court of last resort will overrule him, if he calls 
the burden of proof wrong. Practically, it means nothing. 

There are two things which the Commission is supposed to decide 
under the present law, and under the proposed bill, the present or fu- 
ture public convenience and necessity, and the continued operation 
without discontinuance will constitute an unjust and undue burden. 

Now, if I were trying one of these cases, I would put in the evidence 
of what the railroad is losing. One of the diffieulties—the more in- 
definite language and confusion you have, the more difficult it be- 
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comes. For example, there were certain trains we have in Massachu- 
setts which under procedures before the regulatory bodies are not los- 
ing money. If you simply take the wages and the cost of the oil and 
set them up against the revenue, the revenue is a little larger. But, 
if you add in the taxes, and the fixed charges, which are allocated, they 
are losing a lot of money, and yet when you get before a Commission, 
these other things will be barred. I don’t know where they think the 
fixed charges and taxes are coming from. 

As a matter of fact, on our passenger service on the New Haven, 45 
percent of it, we actually make on the ICC basis the figure of $4 million 
ayear. I don’t mean on ICC formula, but the difference between our 
revenue and actual operating expenses are about $4 million a year. 
But our taxes come to about $20 million a year, or $18 million a vear, 
so when you get through, if you figure in the taxes, you have actually 
lost $14 million. 

There are provisions in this bill, which I am sure were calculated to 
make it more difficult to take off trains. If that weren’t so, Senator, 
what in the world did you file it for? Why not be content with the 
bill that this committee produced after laboring for months last year? 
That bill has worked out pretty well. Hearings have been given, a 
number have applied. 

Now, there is something in this bill that makes you feel that the 
present law is inadequate to protect against takeoffs. I have put my 
cards on the table and I ask you, what is there about the old bill that 
you want changed ? 

Senator Casr. If you had heard the testimony we had for a week 
from people 

Mr. Atrert. Iwasn’t here. 

Senator Case (continuing). I think you would perhaps have had a 
view there was a case for the bill. I don’t want to argue really with 
you on details; that isn’t our purpose here, and you were speaking in 
general terms, of course, but you said you had a profit before taxes of 
$4 million, but $20 million taxes. Was this the whole tax allocated to 
passengers ? 

Mr. Avert. This is passenger. 

Senator Casr. I am not sure how you allocate taxes to passengers. 

Mr. Aurert. For instance, South Station in Boston, no freight comes 
into that station, 100 percent passenger. That station is taxed, while 
Logan International Airport in Boston is not taxed at all. That is an 
airport which Federal funds went into and State funds to the tune of 
$75 million and they pay no taxes. 

Our South Station, which was built in 1898 at a cost of $17 million, 
to this day, is taxed for $12,200,000, and we have a tax rate that I 
don’t think anybody anyplace in New Jersey has, $93 a thousand. 

Senator Case. I think you top us. 

Mr. Aupert. I top you—that means we have a tax bill of $1,136,000. 
This is one of two Boston stations. 

Senator Casr. You must have written it off entirely ? 

Mr. Aurert. As far as amortization, yes, sir. We have been nego- 
tiating for the sale of it since the Old Colony went out. There is no 

oint in our staying in South Station. We are going to apply to the 
nterstate Commerce Commission to stop our service at the Back Bay 
Station, which is about a mile toward the center of town. We want to 
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abandon the South Station, which will have a very considerable effect 
upon the real estate values in that area, because it was a busy place 
when all these passengers were coming in. I have been talking to 

eople. ‘Fhe-best proposal, it isn’t an offer, but the best proposal for 
cussion, as a top figure, was $4 million as against $12,200,000 assess- 
ment. I don’t know whether that gives you any encouragement in 
New Jersey, but that is the situation in Boston. 

Senator Case. We have very great problems, and I don’t want 
anyone to think, and certainly not you, that I or any members of this 
committee are in any way unsympathetic to the problem that rail- 
roads have or think that they ought to operate at a loss or carry pas- 
sengers for nothing or anything of that sort. 

The problem is how to do it, whether we can preserve the situation 
before it is destroyed, so that there is something still left to work 
with. I agree fully, that States and the communities have been back- 
ward and have contributed substantially to the problem and have 
been slow in coming up with the solution. 

So I think also, in many cases, so have railroad managements with 
a predeliction for freight business. I am not talking to you, you are 
not an old railroader, but I know how the railroaders do feel about 
this. They have a contempt for, a dislike for passenger service and 
this has been unfortunate over the years historically, I think. 

Iam not talking to you personally. 

Senator Smatuers. I might say, that is only one man’s opinion, the 
Senator from New Jersey, when he makes that opinion. That is his 
expression. 

Senator Casr. Yes, it is not meant to be all inclusive. 

Senator SmatTuers. We know historically they have contempt for 
passenger traffic. That could be your opinion, that is not mine, I 
might add. 

Reessor Case. Well experience is different perhaps in different 
parts of the country. 

Senator Smatuers. That is right. 

Mr. Avrert. I might say, Senator, of course as you know, our rail- 
road, the New Haven Railroad, does not come into New J ersey, so I 
have no controversy with any New Jersey official. I will simply say 
to you I don’t want to comment on what the feeling of other railroads 
are about passenger service. I have heard men express the view that 
they want all the passenger service they can get, and I have heard 
men say, “We don’t want any part of the passenger service.” Like 
any other industry, there is not always unanimity, but speaking for 
myself, if it were possible to retain this service, this commuter service, 
I want to retain it as long as possible, because I think it is essential 
for the public welfare. I think where you and I differ, Senator Case, 
is that you feel this will be accomplished by saying to the railroads, 
“Pay your own way, and even if you have to lose money on it, keep 
going, and we will force you to keep going.” 

I, on the other hand, say that will solve nothing. If you give us 
the same help you give the other forms of transportation, you won’t 
have to give us any injunctions or any conjunctions of any kind. 

Senator Case. I think the only difference between us is that you 
put in tomy mouth words that I have never said. I do not think that 
the railroads should be forced to continue to operate at a loss, that is 
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not the purpose of the bill, nor, of course, do I think it would be its 
effect. So I don’t think you have properly stated any disagreement 
between us. 

As to the objective, we are in agreement. 

(The full statement follows :) 


My name is George Alpert. I am president and chairman of the board of the 
New York, New Haven & Hartford Railroad Co. I have been president since 
January 20, 1956. The New Haven Railroad serves the States of Massa- 
chusetts, Rhode Island, Connecticut, and New York. A large part of its pas- 
senger business consists of commuter operations into New York and Boston. 

At the hearings conducted by this committee early in 1958 I appeared and 
testified. I then pointed out that the last quarter of a century had brought great 
changes in transportation. Much of the freight business had gone to the trucks 
and bargelines. Much of the passenger business had gone to the automobiles 
and planes. I pointed out further that while the railroads are considered the 
backbone of American transportation, vital to a healthy and vigorous economy, 
necessary for industrial development, and essential in time of war; many of 
the railroads are nonetheless struggling for survival. 

As Senator Smathers pointed out in a phrase: “A mighty industry has 
come upon sick and precarious times.” ‘This is due in part to stringent and 
outmoded regulation and in part to the high passenger deficit. I pointed out that 
the gross revenue of the New Haven Railroad in 1957 was $160 million, of which 
42 percent was passenger revenue, and that on this passenger revenue, we sus- 
tained a deficit of $15 million. And since the net freight was not sufficient to 
absorb this deficit, we ended the year with a net loss. 

Following the hearings, the Transportation Act of 1958 was enacted into law. 
It was calculated to unshackle the railroads from some of the burdensome reg- 
ulations, As far as passenger service was concerned, section 13a was inserted 
in the Interstate Commerce Act to relieve the railroads of deficit-producing, 
nonessential services. 

S. 1331 and S. 1450 now seek to repeal that section, and to substitute for it, 
provisions which would make it very difficult to discontinue unprofitable pas- 
senger trains. The changes sought by these two bills have been discussed by 
other witnesses. I will not take the committee’s time to repeat and restate 
specific objections. 

I should like briefly to discuss a few broad questions which I submit to the 
committee for its consideration in determining what action to take on S. 1331 
and §S. 1450. The basic fundamental problem which the railroads face is 
their highly subsidized competition. When public funds are used to pay the 
expenses of one competitor an unfair advantage results, which creates inequity, 
and this violates the basic principle of free enterprise. 

The subsidies to the airlines and highway users have contributed very sub- 
stantially to the plight of the railroads. The fact is that while railroad pas- 
senger service is a deficit operation it seems to be essential to the public welfare. 
This is particularly true of commuter service. If the scores of thousands of 
commuters now carried by the railroads into the many large cities in the Nation 
were to be thrown onto the highways by discontinuance of this service, congestion 
and chaos of highway and urban traffic would result, which would strangle the 
cities and paralyze the outlying communities. The very fact that an effort is now 
being made to make it more difficult to discontinue trains is pretty compelling 
evidence that the sponsors of these bills feel that the service is essential. 

Increased fares, except within narrow limits, are not the solution because 
of the law of diminishing returns. A fare increase which was put into effect 
in Massachusetts on the New Haven Railroad about a year and half ago resulted 
in a very serious decrease in riders. 

More expressways will not solve this problem. They serve only to bring 
more cars in to clog the streets of the cities and make it necessary to destroy 
more taxable property for more highways and parking facilities. I submit 
that the solution of this problem is more equitable treatment of the railroads by 
the government, both national and local. 

Leading the list of subsidies to our competitors is tax exemption of passen- 
ger facilities. On the Grand Central Terminal in New York, the New York 
Central and New Haven Railroads pay a tax of $314 million, yet the four air- 
ports in Metropolitan New York pay no.taxes. The 1958 report of the Port of 
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New York Authority states that the authority’s gross revenue was $93 million; 
its operating expenses $42% million and its net after certain adjustments— 
$49% million. Its debt service on $500 million of outstanding bonds was $4014 
million. Thus, it had a surplus for the year of $8,800,000. Its plant is carried 
at a value of $817 million. It it were obliged to pay taxes at the same rates 
as paid on the Grand Central Terminal its tax would be $33% million and thus 
it would show a net of $16 million before debt service, or a deficit of $2414 
million. 

The subsidies to the airlines are numerous. They include equipment develop- 
ment expenses which while directed primarily to support our military program 
are in large measure a contribution to civilian air operations. These include 
airport construction, air traffic control, more than 50 percent of which is for the 
benefit of commercial airlines, and direct cash subsidies. 

The New York Airways Co. which operates a helicopter taxi service between 
the New York airports and downtown New York shows in its statement, gross 
revenues for 1958 of $3 million, of Which $2.2 million was a Federal cash subsidy. 
After this subsidy, they showed a net of $138,000. This helicopter company 
sarried about 80,000 passengers in 1958 which is fewer passengers than the 
New Haven Railroad carries in 1 day. 

There is adequate basis for the statement of the president of the American 
Association of Airline Executives that “air transportation is not only subsi- 
dized, but heavily subsidized.” 

But these subsidies are no more extensive than the subsidies to the highway 
users including the trucks which are our chief freight competitors. From 1921 
to 1956 Government funds for capital expenditures and maintenance of the 
Nation’s highways totaled $107 billion. The total amount of user charges were 
$60 billion in the same period. The balance of $47 billion was a subsidy from 
general tax revenues. I give these figures here to demonstrate the staggering 
disparity which exists between the Government treatment of the railroads and 
more favored forms of transportation. 

I am not an advocate of subsidies. I favor the abolition of all subsidies. I 
think the imposition of adequate user charges would be more desirable and 
would make for a purer free enterprise system. But we cannot daydream 
about these things. The pressure for additional airline facilities is great. 
The president of the American Association of Airline Executives stated recently 
that “air transportation is the most costly form of transportation mankind has 
yet been able to devise.” The airlines cannot foot the bill, and the passengers 
won't, and so the Government must if this service is to be maintained. 

The pressure for additional highways is great and it was recently claimed 
that the $40 billion provided for completion of the National Highway System 
would have to be increased to $52 billion. It would seem quite clear that sub- 
sidies to transportation are here to stay. 

While I do not advocate subsidies, I advocate equality of treatment. That 
is a principle on which our democracy is grounded. All the railroads ask, all 
they need, is the opportunity to compete on an equal basis with the other forms of 
transportation. They are entitled to no more. They can expect no less. 

If the railroads are strong and prosperous they can furnish efficient low-cost 
service, both freight and passenger. They can continue to play an important role 
in the economy of our Nation. The New Haven wants to provide modern equip- 
ment and take advantage of technological developments to improve its services. 
It is doing all it can afford to do now, but it cannot afford to do enough. Our 
equipment is still poor and our service is still poor. These problems will not be 
solved by forcing the railroad deeper into the hole. The solution lies in giving 
the railroad help rather than compelling the continuance of highly nonprofitable 
operations. 

With these considerations in mind I have had a bill drafted for an operating 
differential subsidy. This bill provides for reimbursement to the railroad under 
a contract with the Interstate Commerce Commission of the amount of its deficit. 
Since the greatest problem is in commuter service, the operating subsidy is con- 
fined to such service. Under the contract the Interstate Commerce Com- 
mission would determine the fares, schedules, and equipment. This bill is 
fashioned after the ship operating differential subsidy which appears in 46 
U.S.C.A., section 1171, et seq. 

Such arrangement goes to the heart of the problem. It is calculated to assure 
continuance of rail commuter service. One thing is sure, the passenger deficit 
will never be solved by bills like S. 1331 and S. 1450. Such bills only serve to 
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bring about further deterioration in service and with it financial disaster for 
some railroads. 

I present the operating differential subsidy bill to this committee as a basic 
solution of the problem which S. 1331 and S. 1450 attempt ineffectually and 
inadvisedly to meet. 

I ask this committee to give careful consideration to this bill and I hope that 
the members of the committee will see fit to sponsor it. 


Senator Smatuers. Thank you very much, sir. 

It is 12:30, and the Senate is in session. We are taking up the TVA 
appropriation bill. Without objection, we will stand in recess until 
tomorrow morning at 10:30. 

(Whereupon, at 12:30 p.m., the subcommittee recessed, to reconvene 
at 10:30 a.m., Friday, July 10, 1959.) 








AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 
(Train Discontinuance) 


FRIDAY, JULY 10, 1959 
U.S. SENATE, 


CoMMITTEE ON INTERSTATE AND ForreigGN CoMMERCE 
SuRFACE TRANSPORTATION SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:30 a.m., in 
room 1202, New Senate Office Building, the Honorable George A. 
Smathers presiding. 

Senator Scuorrret (presiding). The meeting will come to order. 

I understand Mr. Moloney, General Solicitor, Association of 
American Railroads, ~~ some suggestions to make this mor ning? 

Mr. Mooney. Yes, I do, Senator. Several of the witnesses who 
were here yesterday and the day before found it impossible to be here 
today. For instance, there is a meeting the first of the week, a board 
meeting of the Railway Express Agency in Chicago, that required 
the presence of one of the witnesses. 

We do have two witnesses who are available this morning, Mr. 
Whittemore of the L. & N., and Mr. Requa of the Northern Pacific. 
We would like to have those two gentlemen give their testimony this 
morning, and then request that the remaining witnesses be heard at 
a later hearing. 

Senator ScHorrrer. Mr. Moloney, we can do that, and this morn- 
ing, we will hear Mr. Requa and Mr. Whittemore. Then I suggest—it 
will be the better part of wisdom for us to recess the proceedings in 
this matter until the call of the chairman, sometime the first of the 
week, rather than to set it for a positive day, which we anticipate 
might be Wednesday afternoon. But I take it that Wednesday after- 
noon may be in conflict with another meeting that many of the wit- 
nesses would have to attend. 

Mr. Moroney. That is correct. 

Senator Scuorrre.. Off the record. 

( Discussion off the record.) 

Senator ScHorrre.. On the record. 

Mr. Motoney. We would like Mr. Whittemore from Louisville, 
Ky., to be first, because he does have to leave shortly after noon. 

‘Senator Scuorpren. Thank you. 

Mr. Whittemore, assistant vice president of operations, Louisville 
& Nashville Railroad, we will be glad to hear you, sir. I might say 
for the record that some of the other Senators have been detained and 
will be here later. 
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STATEMENT OF FRED WHITTEMORE, ASSISTANT VICE PRESIDENT, 
OPERATIONS, LOUISVILLE & NASHVILLE RAILROAD CO., LOUIS- 
VILLE, KY., ACCOMPANIED BY CLIFFORD T. COOMES 


Mr. Wuittemore. Senator, I am Fred Whittemore, assistant vice 
president of the operating department of Louisville & Nashville Rail- 
road. My testimony will follow along the lines generally of the wit- 
nesses appearing before you particularly day before yesterday which 
was of course Wednesday. 

Senator Scuorrrer. Yes. Now I note you have a written statement 
here, Mr. Whittemore. You use your own judgment in how you want 
to present your testimony here today. 

Mr. Wuirremore. Thank you, sir. My name is Fred Whittemore. 
I am an assistant vice president of the Louisville and Nashville Rail- 
road Co., and my home and office are located in Nashville, Tenn. I 
am assigned to the operating department of our company. I have 
served in my present position since September 1957, prior to which 
time I was general manager of the Nashville, Chattanooga & St. Louis 
Railway. The latter company was merged into the Louisville & Nash- 
ville August 30, 1957. 

I have been employed in railroad service since 1910. I am appear- 
ing today as a witness on behalf of my company to express my views 
concerning section 13a of the Interstate Commerce Act and S. 1331 and 
S. 1450, which would amend that section. My views on these subjects 
will be stated in the light of the experience of my company in the 
matter of passenger-train discontinuances. 

The Louisville & Nashville has been diligent in seeking to discon- 
tinue those of its passenger trains which no longer enjoy the patronage 
of the public and which are no longer required in the public interest. 
The basic approach of our company has ie to try to get rid of the 
unused trains, which are a drain on its treasury, in the hopes of being 
able thereby to save those trains which are patronized and which are 
important to the public. It is our endeavor to render service of a high 
order on all trains which we operate. 

Since January 1, 1950, the Louisville & Nashville has discontinued 
50 pairs of passenger trains, thus eliminating more than 3.3 million 
passenger train miles per year. It operates today 18 pairs of pas- 
senger trains. Yet, despite this vigorous program of pruning the 
trains which do not pay their way, our deficit from passenger oper- 
ations has been of staggering proportions. In 1950, the deficit 
amounted to $12.9 million. In 1957, the deficit was $18.3 million, and 
in 1958, $17.3 million. These figures are stated on the fully distributed 
cost basis prescribed by the Interstate Commerce Commission. 

Thus, despite our efforts to get rid of unprofitable service, the deficit 
has moved upward. Much of the increase is due to the upward move- 
ment of labor and materials prices which has occurred since 1950, our 
costs for labor and material in the year 1958 being about 53 percent 
greater than in 1950. 

Most of our train discontinuance applications have been processed 
before the State commissions: We have filed notices under section 
13a of the Interstate Commerce Act for only four pairs of passenger 
trains. Generally speaking, our experience before the State com- 
missions has been statisfactory. However, we have had cases at the 
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State level which took as long as 12, 16 and 18 months to be disposed of. 
These are, in our view, unreasonably long periods. Section 13a of the 
Interstate Commerce Act provides for much more expeditious dispo- 
sition. Hence, we very much favor the retention of section 13a as it 
now exists. 

The Louisville & Nashville operates about 5,700 miles of track in 
13 States, from Cincinnati on the north to New Orleans on the south, 
and from Atlanta on the east to Memphis and St. Louis on the west. 
As might be expected, most of the trains which we operate are there- 
fore interstate trains. One of the important advantages of section 13a 
from our point of view is that it enables us to present our case con- 
cerning a particular pair of trains in a single proceeding before one 
body, rather than at two or three hearings before two or three differ- 
ent State regulatory bodies. 

With reference to the four proceedings under section 13a which we 
have instituted, in three of the cases the regulatory bodies of three 
different States would have had jurisdiction; and in the fourth case, 
the regulatory bodies of two States would have been involved. Thus, 
instead of 4 hearings under section 13a, the State bodies could have 
required a minimum of 11 hearings—and our experience has been that 
the State bodies sometimes require more than 1 hearing each. The 
reduction in the number of hearings is, therefore, an important benefit 
of section 13a. 

Another advantage of section 13a is that it enables us to present our 
case to a national body, which by its very nature has a larger view and 
a broader grasp of the problems of interstate carriers. Local con- 
siderations to which a State regulatory body might unconsciously give 
undue weight are more likely to be viewed in proper perspective by 
the Interstate Commerce Commission. 

Turning now to the two bills being considered here, S. 1331 would 
make passenger-train discontinuances subject to the same general 
scheme of regulation which is applicable to the abandonment of a line 
of railroad. It seems to me that this is not a sound approach, for the 
reason that the objectives of a passenger-train discontinuance and of 
an abandonment of line are diametrically opposed: The objective in 
discontinuing a passenger train is to effect economies which will make 
it possible to continue the operation of the railroad, whereas the ob- 
jective of an abandonment application is to cease operation of the line 
entirely. The objectives being different in the two situations, I do not 
see how the same principles can logically be applied to both. 

If passenger-train discontinuances are made subject to the same rules 
applicable to line abandonments, presumably conditions for the pro- 
tection of employees would be imposed in passenger-train discontinu- 
ance cases just as they are in line-abandonment cases. Such conditions 
have not, in my experience, ever been required by our State commis- 
sions and their introduction into train-discontinuance cases heard by 
the Interstate Commerce Commission would result in unequal treat- 
ment as between employees engaged in interstate and employees en- 
gaged in intrastate service. More important, the considerations 
leading to the imposition of protective conditions in line abandon- 
ments are absent in the case of a train discontinuance. 

S. 1331 would also require the Commission to consider the carrier’s 
revenues from all freight and passenger traffic in the State or States 
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involved. This I believe to be unsound in theory. Basically, I think 
each service of a carrier should pay its own way. While the bill would 
not require that the Commission give consideration to this feature to 
the exclusion of all others, I believe that this provision would inevi- 
tably result in the retention of trains which properly should be 
dropped from service. 

The foreging does not exhaust the provisions of S. 1331 but it does 
embrace the provisions thereof in which I am particularly interested. 
I shall refrain from comments on the remainder of the bill. 

Turning now to S. 1450, it would amend only subsection (1) of 
section 13a. It would require, in every case in which the carrier elects 
to proceed before the Interstate Commerce Commission as to an inter- 
state train, that the Commission enter upon an investigation and hold 
a hearing. This is precisely what the Pomeianbe has done in every 
case to date under present law. We have had hearings in three of 
the four cases we have filed under section 13a(1), and we expect to 
have a hearing in the fourth case. which was filed only a few days ago. 

This bill further provides that upon instituting the investigation, 
the Commission shall require the continued operation of the train 
— hearing and decision in such investigation. There is no time 

imit provided, and the Commission would be free to take a year or 

two to decide the case if it chose to do so. The Commission has held 
full and adequate hearings in every case to date and has been able to 
meet the time schedule in the present law. No real need has been 
shown for changing this law. 

In summary, I urge that section 13a be continued as it is. I believe 
it to be a sound piece of legislation and one that needs no change. The 
Commission has held hearings in every case except one, according to 
my understanding, and that was the New York Central Ferry case, the 
first case filed under section 13a. With this history I seen no need for 
an amendment requiring hearings Likewise, I see no need for ex- 
tending the period of suspension. 

I thank you for the opportunity of presenting my views. 

Senator Scnorpret. Mr. Whittemore, what have you found with 
ae to the 30-day notice that is provided to be given under 
the act ? 

Mr. Wurrtemore. We have found it entirely adequate, Senator. 

Senator ScHorrret. Have you had in those hearings you have had 
on the train abandonment cases, what you would consider to be repre- 
sentation of protestants, timely appearing ? 

Mr. Wurrremore. Yes, sir. 

Senator ScHorrre.. Have you had in any of those cases an applica- 
tion or a request for additional time? 

Mr. Wuirtemore. No, sir. May I say this, Senator, that when we 
filed the application for discontinuance, these notices are posted on 
passenger cars and passenger stations and other station buildings. 
Prior to the filing of the notice, it has been the policy of the Louisville 
& Nashville Railroad, to have employees and officers go into the field 
and notify and discuss—notify the or the public, of our purpose 
and why we are doing these things and give them an opportunity to 
discuss the problems. We also publish in the newspapers, prior to the 
notice that we are going to file for a discontinuance of trains, and with 
that notice, and also with the notice to all the organizations—and they 
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know it very, very promptly after we make our decision—there cer- 
tainly has been no occasion for anyone feeling that they were not given 
certainly ample opportunity to be present at the hearing and present 
their views. 

Senator ScnHorrrent. What was the largest number of witnesses in 
any one of these four cases that you have filed, that appeared in op- 
position? Could you tell us roughly ? 

Mr. Wuirremore. Except for one, which was rather an unusual 

case, on the gulf coast, the number of witnesses, I would say, from the 
public, have been from two to four and of course the employee rep- 
resentation is always with us. 

Senator ScnHorrrort. How long had you operated these trains that 
you are seeking to take off ? For a number of years ? 

Mr. Wuirremore. For many, many years, Senator. 

Senator ScHorrren. Had you, previous to the application to aban- 
don, changed the schedules on either or any of these trains? 

Mr. Wuirremore. Yes, wherever the public convenience seemed to 
indicate that would be desirable or helpful in increasing the patronage 
of the trains. 

Senator Scuorrret. Do you have a commuter problem on any of 
your trains, as such ? 

Mr. Wuirremore. We do not have a commuter problem such as 
exists in the larger centers of Chicago and the East. 

Senator Scuorrret. Senator Case, do you have any questions ? 

Senator Case. Just one question, [If Imay. Under the law as it now 
stands, the Commission first expressed the view to us it had no power to 
impose conditions on accepting or approving an application to aban- 
don atrain. Later it came before us and said it had decided otherwise. 
What is your interpretation of the act ? 

Mr. Wuirremore. Well, Senator, may I say I am operating man, 
I am not a lawyer and I don’t think I would be qualified to express an 
opinion about the interpretation of the law. 

Senator Casr. I am sorry. I think you are quite right in that 
answer. I would be glad, if you have a view you wish to express after 
consultation with counsel, because this goes to the question of whether 
that provision in my bill is a necessary provision or not. 

Mr. Wuitremore. Senator, I have with me my commerce attorney, 
Mr. C. is Coomes. 

Mr. Coomes. Senator, if I understand your question, sir, it is 
whether or not in the view of the L. & N. Railroad, the present ‘18a of 
the Interstate Commerce Act authorizes the Interstate Commerce 
Commission to impose conditions for the protection of employees? Is 
that your question ? 

Senator Casr. For the protection of employees and for other pur- 
poses, too. For example, permitting a railroad to take off two trains 
if it changes the schedule of a remaining train or something of that 
kind. 

Mr. Coomes. The position of the L. & N. Railroad Co. is that 13a 
does not authorize the imposing of conditions for the protection of 
employees in the way of jobs and so on. It is our view that the Com- 
mission does have the authority, under section 13a, to determine the 
question of public convenience and necessity, but not the job protection 
provisions. 








304 


AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


Senator Case. I see. Then in your view would the Commission be 
empowered to condition its approval of an application to discontinue 
certain trains upon the railroad’s changing its schedule in regard to 
the trains that remain. 

Mr. Coomss. We have the situation in our proposal to discontinue a 
pair of passenger trains to the gulf coast, between Ocean Springs, 
Miss., and New Orleans, La., where, after investigation and hearing, 
the Commission found that the public convenience and necessity did 
not require the operation of the trains between Ocean Springs and Pass 
Christian, a distance of about 26 miles of the operation of the train, 
and the Commission went on to find that the public convenience and 
necessity required the operation of the trains between Pass Christian 
and New Orleans, a distance of about 26 miles, and in that situation 
the Louisville & Nashville Railroad Co. has filed a petition for recon- 
sideration of the portion of the order of the Commission relating to 
the continuance of service between Pass Christian and New Orleans. 

However, we do not consider that that is in any manner the imposing 
of conditions. We feel that that is the carrying out of the function 
that your honorable Congress has given to the Commission in deter- 
mining whether or not the public convenience and necessity requires 
the operation of the train. I hope that answers your question. 

Senator Case. It is helpful in regard to this particular incident or 
incidents. I wonder if you would mind if I put to you this hypo- 
thetical question: A railroad running into Jersey City, with a ferry 
service to New York, makes application to-discontinue the ferry serv- 
ice. Would it be within the power of the Commission to grant the 
application to discontinue the ferry service on condition that the rail- 
road provided other means of transit to New York City, as by bus and 
so forth. 

Mr. Coomes. Sir, I never have had that question before us, in our 
cases, and it would take me sometime to think that out. I am not 
trying to— 

Senator Case. I understand. 

Mr. Coomes. It never has been presented to me before. 

Senator Case. I thought perhaps a similar case has come within 
your company ¢ 

Mr. Coomes. No, sir. 

Senator Case. And then you are certainly not prepared to say either 
it does or does not ? 

Mr. Coomes. No. sir, not without giving it some thought. 

Senator Case. As a lawyer, I respect you for not doing so. Thank 
you. 

Senator Scuorrret. Thank you very much for your statement, 
gentlemen. 

Mr. Wuirremore. Thank you for the opportunity of appearing 
before you. 

Senator Scnorrren. The next witness is Mr. Earl Requa, general 
solicitor, Northern Pacific Railway Co. 
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STATEMENT OF EARL F. REQUA, GENERAL SOLICITOR, NORTHERN 
PACIFIC RAILWAY CO., ST. PAUL, MINN. 


Mr. Requa. Mr. Chairman, I have not prepared a written statement 
to submit to the committee. I have jotted down a few notes and with 
your permission, I will testify from the notes 

Senator Scuorrret. That is quite allr ight. 

Mr. Requa. Mr. Chairman, members of the committee, my name is 
Earl F. Requa. I am general solicitor for the Northern Pacific Rail- 

way Co., and I live in St. Paul, Minn. I am happy, gentlemen, to be 
afforded this opportunity to express my views concerning Senate bill 
1331 and S. 1450, because out of the 41 petitions which have thus far 
been filed, under section 13a of the Transportation Act of 1958, 
Northern Pacific has filed 10 of them. In other words, my company 
has filed almost one-fourth of the notices and petitions under section 
13a(1) and section 13a(2) of the act. 

Day before yesterday the Senator from Kansas stated that an in- 
ference had gotten about that after the passage of the Transportation 
Act of 1958, and particularly section 13a thereof, the railroads had 
rushed in and filed a whole rash of petitions to take off trains, 
and that unless something was done about it, the passenger, rail pas- 
senger situation in the Nation might be seriously jeopardized, or 
skeletonized. Now I want to tell this committee about the 10 petitions 
which we filed and the reasons we filed them. I am sure that the 
Senators know that the Northern Pacific operates a line of railroad 
from the head of the Lakes, westward across the northern tier of 
States to the Pacific Ocean. We run across North Dakota in easterly 
and westerly directions. All of the petitions which we have filed have 
to do with North Dakota trains, 22 in all. Twenty of them are branch 
line operations. Two of them were secondary m: ainline trains. Two 
of them were interstate in character. One ran from Staples, Minn., 
across into Oakes, N. Dak. That was a diesel electric car, a single 
diesel electric carrying about 12 passengers, a little express, some mail. 
The other interstate operation was a secondary mainline train opera- 
ting between Mandan, N. Dak. and Glendive, Mont. That operation 
had been losing money between those two cities for some period of 
time, and we felt that we could give the people along that part of our 
mainline a better service by stopping the Mainstreeter, which is a 
first-class transcontinental train, at all of the little towns and villages 
where the other train formerly stopped and we proposed by notice 
under section 13a to take that train. Now all of the others are branch- 
line operations. 

In North Dakota we have 12 branch lines, running generally in a 
northerly and southerly direction off the mainline which runs easterly 
and westerly. ‘Those branch lines, as the Senators know, serve small 
rural communities. The feed grain and agricultural products to the 
mainline, and for many years have supplied some very antiquated 
passenger service to the people who lived on those branch lines. Now 
over 15 years ago we had the same situation in Montana. We went to 
the railroad—well the Board of Railroad Commissioners of Mon- 
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tana, and we submitted a program and we asked them by petition 
for permission to take off our passenger service on the branch lines 
in Montana, and substitute therefor bus-truck operations, which 
would parallel the branch lines and give the people a better service, 
a more flexible service, a more up-to-date service, and Montana ac- 
cede and the people of Montana are very happy with that 
arrangement. 

Back in May 1955 we went to the commission, Public Service Com- 
mission of North Dakota and made the same proposal to that 
commission. We told them we would buy new bus-truck vehicles, at 
a considerable cost, that we would serve these people, we had an 
arrangement then with the Post Office Department to carry the mail 
on the highway. 

The Post Office Department incidentally has told us, and told us 
before that time, they were going to take the mails from the trains 
in any event and if the mail was taken from these branch line trains 
of course it would be very difficult to operate. 

Just to illustrate, the branch line trains 157 and 158 operating be- 
tween Jamestown and Leeds, N. Dak., which also is a diesel electric 
car, the passenger revenue in 1957 on that train was $2,582. The mail 
revenue was $30,195. The express revenue slightly over $3,000, milk 
and cream, $1,700. Total revenue, $37,700. 

The total out-of-pocket expenses—now all our cases, Senator, were 
presented on an out-of-pocket basis, that is the wages of enginemen, 
payroll taxes, repairs to the locomotive, and the fuel and so forth. No 
distributed costs such as are included in the ICC formula were put 
into our cases at all. On that basis, this little car, the expense was 
$55,654 in 1957, the revenue was $37,707, and out of the $37,000 
revenue, $30,000 of it was mail and if that mail was taken away of 
course you can see that the loss would be much greater. 

So we were faced with the proposition that the Post Office Denart- 
ment had told us they were going to take the mail away from all these 
branch line trains so we went to the North Dakota commission and 
told them what we proposed to do. They received us in a friendly 
manner and we filed our first petitions, as I say in May 1955. They 
set hearings down and we asked for immediate hearings and they set 
the first hearings down for September 1955. That was on the Car- 
rington and Turtle Lake and Oberon and Esmond branches and we 
asked the truck-bus applications be set at the same time so we could 
present it in one package. 

We brought into those hearings people from Montana who testified 
how the system has worked in Montana. We had numerous witnesses, 
from all along the line in our favor. There were a few, a verv few, 
gentlemen, who testified against us. Of course the railroad brother- 
hoods did oppose us in every instance. However, at the conclusion of 
the hearing, the commission took it under advisement and some 8 
months afterwards denied the train-off applications and I iust wish to 
say here those two, the average number, Carrington-Turtle Lake, Es- 
mond-Oberon, in 1957, average passengers per round trip on the Ob- 
eron-Esmond run was 1.21. That would be less than one passenger a 
one-way trip. 

The average passengers on the Carrington-Turtle Lake were 2.46. 
That would be about one and a quarter passengers per one-way trip. 
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And that is characteristic of the other lines, too. The Jamestown- 
Oakes, 2.73 passengers per round trip. The Jamestown—these are all 
diesel electric cars, gentlemen, except the Carrington-Turtle Lake, 
which is a mixed train and you know what that is. That is a coach 
tacked on to a way freight and it goes along with the way freight 
and the way freight stops and switches a station and puts on a car of 
grain and puts off a couple of empties and the coach sits there in the 
sun or in the cold winter and on it goes up to the end of line, turns 
around and comes back again. That is the kind of service we wanted 
to eliminate and the North Dakota commission didn’t want us to do it. 

At any rate there were four mixed trains, and five of these diesel 
electric trains, and this one mainline train I talked about. Now I 
said there were 22, but going up the branch line is one number and 
coming back is another number and we call that two trains. 

For iistance, Jamestown-Oakes is actually just one train. It is 154 
and 155. Jamestown-Wilton is one train, 147 and 148. So those are 
the kind of trains we were dealing with and that is the kind of a case 
we had. So what happened? As I said, 8 months after the commis- 
sion took it under advisement, they came out with an order denying the 
train-off applications in the Oberon and Esmond and Carrington and 
Turtle Lake cases. 

In the meantime we had filed these other petitions. So we asked the 
commission why don’t you decide the truck applications too, the truck- 
bus applications? We want to present that to the district court in one 
package, as it was presented to you. And the North Dakota commis- 
sion said No, we have decided the train-off applications. If you can’t 
take off your trains, you won’t want to put on the bus and truck. So 
we were disappointed, but we went to the district court, in Bismarck, 
and we asked for a writ of mandate to require the North Dakota com- 
mission to decide the bus-truck applications which were corollary to 
the train-off applications. The district court granted the writ of man- 
date. The majority of the North Dakota commission were not satis- 
fied. They appealed that to the Supreme Court of North Dakota. It 
took another 6 months for the Supreme Court of North Dakota to af- 
firm the district court and grant our writ of mandate to require the 
majority of the Public Service Commission of North Dakota to decide 
corollary bus-truck applications. They decided it and as we thought 
they would, they denied it, so we took both of them to the district court 
and appealed. 

Now in North Dakota, you do have a right under the statute, if the 
public service commission holds against you, to go to the district court 
which is the court of general jurisdiction in North Dakota, and if 
you can show that the record is devoid of any substantial evidence, in 
support of the commission’s order, the court will overturn the com- 
mission. 

And that is what we did and the court, in a 25-page decision, went 
all the way down the line with the railway company, overturned and 
castigated the majority of the North Dakota commission for acting 
as it did in this situation, but the North Dakota commission was not 
satisfied. They appealed it to the Supreme Court of North Dakota. 
And that was back—the Supreme Court of North Dakota held it then 
for about, until March 1959. And when they finally came down with 
a decision in favor of the railway company, tied up in their order 














308 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


were certain conditions to the bus-truck applications that were un- 
satisfactory to us. But that came out, that decision of the Supreme 
Court of North Dakota, and mind you, these are just the first 2 cases 
out of the 10, and that came out in March 1959 when we were hearing 
at Jamestown, under section 13a(2) all of these other cases which 
had been set down pursuant to our petitions. 

Now when section 13a was enacted in August 1958, in November 
1958 we felt that our situation in North Dakota was just the sort of 
situation that the Congress had in mind, you gentlemen had in mind 
when you passed 13a. And we ace ordingly filed our petitions and 
we filed them all together and when we filed them, we put incall of 
our pertinent evidence in exhibit form and added them to the peti- 
tions as required by the rules of the Commission, that is, you have to— 
in September 1958, shortly after the act was enacted, the Commission 
promulgated a number of rules in which they said that when you file 
a notice under section 13a(1) or a petition under section 13a(2) you 
must attach to your colton a number of exhibits, including the 
revenue of the trains for a 2-year period and for the number of 
months available in the current year. You must file an exhibit for 
2 years showing your passenger count, and you must file a map, you 
must file various other items that would give the Commission the 
complete picture. 

For instance, the other transportation that is available in the 
vicinity and so forth. So we did that. We prepared those and we 
filed them. And the two section (1) cases, that is, 3 and 4, in which 
we were losing $84,293 a year on, and the Galloping Goose that ran 
between St taples and Oakes, on which we were realizing $: - 000 a year 
on, hearings were held on both of them, one at Dickinson, N. Dak., and 
the other at Oakes, N. Dak. They were full hearings, Division 4, 
within the 4-month period gave us an order permitting us to take 
those trains off. They are now off. 

On March 17, 1959, the Commission set down for hearing at James- 
town, N. Dak., all of the rest of the petitions, one right after the other. 
We appeared and a number of other people appeared, chambers of 
commerce appeared for us, some of them appeared and were interested 
in the mail, they wondered whether, if these trains were taken off, their 
mail service would be as-good as if they were required to be kept on. 
Some of them worried a little bit about express. 

But Senators, very, very few, not more than a half in all of these 
hearings, worried about the passenger service on these trains, because 
there just isn’t any passenger service out there any more. Each one 
of these farmers has automobiles or access to an automobile. They 
have good highways running almost by their doors, and this type of 
branch line passenger service is outmoded, outdated, obsolete, and cer- 
tainly we felt that we had a good case. 

Now we have got under section 13a, gentlemen, two of those trains 
off already. We have had favorable proposed reports in five others, 
we expect favorable reports in the other three, and we expect to give 
the citizens of North Dakota, despite the Public Service Commission 
of North Dakota, a better service, a more up-to-date, a more flexible 
service, than the majority of the commission of North Dakota has been 
insisting upon. 

Now I say the majority of the commission. There are three com- 
missioners in North Dakota and I want to be perfectly fair. One of 
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them voted for us consistently. Two of them voted against us. And 
[I don’t condemn them in any way. I just say they are subject, [ think, 
gentlemen, to local pressures, political pressures perhaps, which no 
amount of evidence could overcome. Now we haven’t had this experi- 
ence in other States in which we operate. I have already explained 
to you how we handled it in Montana very satisfactorily. 

The Washington Public Service Commission has been very under- 
standing, and very helpful. We don’t have any trouble there. Min- 
nesota has been understanding. I don’t say they have held for us 
every time but they give us a fair hearing, and what I think have been 
fair decisions. 

Senator Scnorrren. As I get it, most of these cases have been, as you 
say, branch line operations? 

Mr. Reaua. Yes, sir. 

Senator Scnorrren. And I gather from what you testified here—I 
know nothing about it personally and individually—but probably 
highways parallel your branch lines, do they ? 

Mr. Requa. That is correct. 

Senator Scnoerret. With the good highways and with the automo- 
biles and trucks, certainly there was no passenger traffic on these lines 
to really warrant your continuing these trains, which was confirmed by 
the action taken under 13a. 

Mr. Requa. That is right, Senator, and also confirmed by the 
Supreme Court of North Dakota, finally. They came down and said 
there was no evidence to support the commission’s order in the first two 
cases, which went to the supreme court. 

Senator Scnuorrrent. How did you substitute—did you substitute 
other transportation as you indicated? Did you actually put that into 
operation ? 

Mr. Requa. We did in Montana but not in North Dakota because 
they wouldn’t let us. You have to get an intrastate certificate in order 
to do that and you have to go to this same commission to get that and 
they turned us down on both of them, so we went to the Commission. 
Now of course the Interstate Commerce Commission has no authority 
to grant intrastate bus or truck service, so we didn’t incorporate that in 
our case before the Interstate Commerce Commission. 

Senator ScHorrreL. But, your railroads stood willing, able, and 
ready to substitute that service, had you been permitted to do that. 
Do I understand that to be the fact ? 

Mr. Requa. That is the fact, Senator; yes, sir. And I might say in 
1957, the loss on these trains was $346,885, through the delay of the 
North Dakota commission that went on from May 1955 until the 
present date. I think that is an unreasonable situation. I think it is 
a situation for which 13a certainly was passed to take care of. 

Now the Northern Pacific, like a number of other western roads and 
like Mr. Heineman’s road is interested in passenger service. 

Our president has stated many times publicly that we intend to stay 
in the passenger business. We have two of the finest transcontinental 
trains in the country. In the past 5 years we have spent over $15 
million in equipping our North Coast Limited which runs between 
Chicago and Seattle and Portland. Wethink it isa finetrain. It has 
the finest equipment. 

The Mainstreeter is well equipped, with the latest light-weight 
equipment, both pullman, coach, dining cars, lounge cars and so forth. 
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Those trains I am happy to report on an out-of-pocket basis are 
making money. Now we intend to stay in that business and we 
intend to improve that kind of service where there is any business. 

But to be forced to operate branch line trains of this kind, Senators, 
when there is no need for it, no public need for it, is an imposition, I 
think, upon the railroad industry and is a situation in which 13a has 
been particularly helpful to us. 

Senator Scnoerret. I might say, your having made reference to the 
Senator from Kansas, I did indicate and I did say that people were 
becoming alarmed by this apparent rash of discontinuance of services, 
and I myself have had individuals stop and see me and say, “Senator, 
look and see what has happened here; they are beginning to take off 
these trains, all at once here, within a year.” The reason I asked that 
question was because I wanted to differentiate and distinguish as to the 
character of the trains taken off and trains left on, because I too come 
from one of the Midwestern States, where we have many branch line 
operations. 

It fell to my lot for a few years to serve as chairman of the Utilities 
Commission. I don’t say we were always 100 percent efficient, but I 
well understand what you have testified to here about the demands and 
requests coming in from communities to keep trains on. When we 
would say to them, “For the love of Mike, can’t you get some people 
to ride them ?” they weren’t interested. 

And then the question of the mail service—incidentally did you lose 
the mail service on some of these trains ? 

Mr. Requa. We still have the mail service, Senator, on all except 
one. Now we are holding on to it for dear life, to try to keep it, if we 
can get proposed reports and an order of the Commission on these 
trains in time, we will put on this truck service you see and use the mail 
to help pay for the truck service and we will be in good shape. 

But if we lose the mail, those people are going to be in a bad way out 
there and we want to help them. We want people along our lines to be 
happy and we want to give them service and we want to do the best 
thing we can for them in a transportation way. And up to this date, 
we have held the mail on those trains, pending the outcome of those 

roceedings. However, we don’t know how much longer we can hold 
it and the Post Office Department has given us no definite insurance. 

Senator Scnorrret. You have had no commuter difficulty as such, 
as we find exists of course in the metropolitan centers here in the Fast ? 

Mr. Reqva. No, sir, we do not have any commuter problems. Our 
terminals are not large, and in the large centers, we share them with 
other railroads, in St. Paul there are nine railroads that share the 
Union Depot. In Seattle, Great Northern and Northern Pacific share 
the depot and in Portland we share it with the Great Northern and 
Union Pacific. We have no commuter problem, thank goodness. I 
know they are a headache. 

The Senator from New Jersey has made that plain. Now if I may 
be permitted, I would like to comment briefly—I have given you this 
story to illustrate the experience which my railroad has had under 18a. 
T think it is a good law. I think it is a law which should be given an 
opportunity to be used by other railroads and I am sure there are others 
who from time to time find themselves in the same situation, locally, 
as the Northern Pacific found itself in North Dakota. I do not think 
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it should be amended. I do not think it should be emasculated in any 
way. And I think Senator Case’s bill would do just that. 

1 think that the suggestion in 1331 that conditions might be imposed 
by the Commission in such proceedings in favor of labor, would be 
most unfortunate. This is a competitive thing, this transportation. 
We compete with trucks, with airlines, with pipelines, with barges. 
Now if a truck line, a certificated truck line runs alongside our rail- 
road wants to take off a truck or take off a series of trucks, he doesn’t 
have to go toanybody. He just takes them off and he fires the drivers 
of those trucks and they can’t go to anybody to have them say or enter 
an order to pay for 4 years’ wages, because they lost their job, or 5 years 
under some of the decisions. 

The barge line, if they want to take off a barge, they discharge the 
men that run the tugboats, and they haven’t any place to go to get 
somebody to enter an order to assure them that the former employer 
will pay their wages for 4 years, because the operation was unsuccesstul 
or uneconomical or didn’t pay. If the airlines take off an unprofitable 
run, they don’t, the pilots and stewardesses can’t go to anybody to get 
them to enter an order requiring the airlines to pay their wages tor 
4 years or 5 years because the particular run was unproductive. 

Now, what justification is there, gentlemen, for putting mto this 
train-off bill a provision which would require or permit the Commis- 
sion to enter an order to require the railroads to pay the salaries of 
these men for 4 or 5 years? I just can’t see how the railroads can 
compete if you do that. If you want to help the railroads compete, in 
this highly competitive business, the one thing you should not do is 
amend 13a by substituting 1331 for it or repealing it and substituting 
1331 for it. And then another provision of Senator Case’s bill which 
I think would be very unfortunate is the provision that the Commis- 
sion could take into consideration all of the freight and passenger 
revenue in the State in deciding whether or not to take off one of these 
unprofitable trains. 

Senators, that isn’t the pivotal question. In the pivotal question in 
one of these proceedings 1s whether or not the people who are served 
by that train need that train, whether they use that train. The fact 
that the railroad that is running the train may make money in the 
State on other runs, or on freight business is completely irrelevant and 
immaterial to the issue in a train-off case. 

The issue is plain, it is simple, does the public need this service? 
Tf they do, it is the duty of the Commission to require it to be run, even 
though it loses 4 little money. I don’t say that every train that doesn’t 
make its fully distributed cost should be taken off. I can see instances 
where a train may lose a little money or just about break even and the 
people out on that line have no other means of transportation, and 
they should have that train and it would be perfectly right for the 
Commission to require the railroad to keep that on. 

But the fact that the railroad makes or loses money on other freight 
or passenger business in the State is completely irrelevant and com- 
pletely immaterial. Now as to the time. 1 know that the Commission 
has made some representations here that they feel that the time, after 
the filing of the notice should be extended I think from 30 days to 
60 days, before they are required to decide whether or not they should 
make an investigation, I think the 30 days is sufficient. They have 
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promulgated rules which require the railroads, before they file the 
notice, to set their full case forth in their petition, exhibits and 
everything else. 

Now a good examiner, in the Commission, can take this and he can 
read it and list it in one day and can decide and advise the Commission 
us to whether or not they should have a hearing. It just takes one 
day. 

Now as to the people who are affected by a notice to take a train off, 
they have more than 30 days. They have 30 days to decide whether 
or not they will protest or write a letter to the Commission asking 
for a hearing. 

Now as a practical matter, gentlemen, in all the hearings we have 
had—we have had 10 hearings—not 1 person, not 1 chamber of 
commerce, not 1 labor representative; not 1 single person asked for 
additional time. Everybody knew about it, it was in the papers, they 
made their objections, the Commission set the matters down for 
hearing, gave plenty of time, two or three—well, we filed our cases 
on November 24, the hearings were heard on March 17, so that éhey 
had all that time to prepare and there is actually nothing very much 
to prepare. These aren’t very complicated cases. The railroad goes 
forward with the proof, it has it right here in its petition, as it goes 
forward with the proof, then the protestants have ample time to, under 
the statute as it is now written, present their case and I don’t think 
anyone has been or will be seriously inconvenienced. 

For instance if the Commission, if we filed a petition and the 
Commission wired me or called me up and said, “Requa, we haven't 
had time to analyze your petition within the 30 days, will you give 
us another 30 days?” Then of course I would give them another 30 
days. I would have to. You can’t tell the Commission that you won’t 
give them another 30 days or they would turn around and find against 
you. You can’t antagonize the judge right off the bat, you know, you 
have got to have some tact. in treating : administrative officers, as well 
as judicial officers and Senators. 

So I think the time element is all right. That 30-day notice is com- 
mon in State administrative bodies all over the countr y. The burden 
of proof, gentlement, there just isn’t anything to that. I don’t know 
of any provision of the Interstate Commerce Act where it is spelled 
out that one party shall have the burden of proof in a particular 

matter of this kind. Why is that necessary? I don’t think that is 
necessary. ‘The Commission has promulgated the rules. They won’t 
even let you file your notice or your petition, unless*you. put in all 
your figures for 2 years and all the available months up to the time 
of filing of your petition. So they have got all the facts. 

And burden of proof, you know and I know, as a practical matter, 
none of these trains that are making money are going to come off. I 
wouldn't have the nerve to stultify myself and I don’t think : any other 
lawyer would, to try and get a train off that was making money. The 
Northern Pacific and other railroads are in the business to make 
money. We are not taking trains off, gentlemen, that make money 
We are trying to do the best we can in a very competitive situation. 

I think section 13a of the Transportation Act of 1958 was an excel- 
lent and a wa nece of legislation, that it should not be tampered 
with and its ae remain as it is, at least until the Senate transporta- 
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tion study, authorized by Senate Resolution 29, can have further time 
to study the matter. 

Senator ScHorrren. Senator Case 4 

Senator Casr. I want to express my appreciation of your helpful 
and factual statement. I think I would distinguish between the first 
and second parts of your presentation, as far as my approbation goes. 
It is very helpful to have both your opinions. In fact, as far as New 
Jersey is concerned we got rid of branch lines, long before I grew up, 
so this kind of problem doesn’t exist here. 

I think 13a was enacted in large part to take care of the problem 
you recited and there is cert: ainly no question, as far as I am con- 
cerned, about the desir: ability of relief from the situation that you 
have described. This, however, is quite different from the situation 
which thousands of people are affected by, in which discontinuance 
of service would cause great hardship and not known as in the cases 
you are familiar with. This is the situation which my bill is directed 
to, the situation in which these people feel deep hardship and also feel 
deeply that their problems are not given an adequate consideration, 
either by the Commission or by the carriers themselves. That is a 
situation which is unfortunate and I would like now to direct, if I 
may, Just a few questions to the several points you make. 

You object to the suggestion that abandonment of trains, there 
should be an obligation on the carrier to take care of employees for 
4or 5 years. The situation of course where this condition has existed 
in the case of abandonment and merger cases, you are generally 
familiar with, I am sure ? 

Mr. Requa. Oh, yes. 

Senator Case. Have you had actual experience with those situa- 
tions yourself ? 

Mr. Requa. We have had abandonment cases, but in all instances, 
Senator, the individuals involved were placed in other jobs, and that 
ordinarily is the case. 

Senator Case. That is my understanding, too, and I am glad you 
brought this out. Is it not true that it is likely, as for instance in 
your case, where you substitute other service for the service that you 
would abandon, the rail service, you spread this out among the people 
over the line, you would also be likely—there would not in fact be a 
great burden upon the carrier ? 

Mr. Requa. Well, it could be. I don’t think it would be in our 
cases but I think it could be and I see no justification for inserting 
that at all, Senator, in this competitive transportation field. I don’t 
think it should be in the ras ger and abandonment sections of the 
Interstate Commerce Act. I don’t think it has any place in there. 
That was put in there a long time ago, and times have changed since 
then and I just can’t understand why anyone would think well it 
is in the abandonment and merger sections so we will put it in the 
train-off section. 

That isn’t any justification for putting it in the train-off section. 

Senator, may I ask you this question? What difference would there 
be if we recently moved an accounting office from Livingston, Mont. 
to St. Paul. We put in a lot of new IBM machines, displaced about 
50 employees. We offered 30 of them jobs in St. Paul but 30 of them 
we couldn’t use. They lost their jobs. Now they couldn’t go to the 
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Commission and ask for 4 years’ pay. Why should these trainmen, 
who run a train, have any more right than those accounting em- 
ployees to guarantee of their pay for 4 or 5 years? Why should those 
trainmen have any more right than the maintenance-of-way 
employees ? 

Senator, in the last 3 or 4 years, maintenance-of-way-employees have 
lost more jobs than any other segment of the railroad industry and 
that is because the maintenance of the track and the ballast and so 
forth has been mechanized. Now they didn’t have any place to go 
and get paid for 4 or 5 years. Why should you here, now, insert that 
kind of a provision in 13a? I can’t see any justification for it. I 
think it is legislative featherbedding. I think that it is nothing more 
than justifying featherbedding by legislation. 

Now if you want to do that, let the Congress pass your bill. But 
Senator, featherbedding, as you know, is payment for work not per- 
formed and that is what your bill wants todo. It wants to open that 
door and that door should not be opened if you want the railroads 
to remain competitive, if you want them to remain healthy and sound. 

Senator Case. I may say, since you have used words that are of- 
fensive—not to me, I don’t mean in a personal sense, but in describ- 
ing this bill—that it is not intended and I think it would not in fact 
encourage featherbedding. It would not pay anybody anything who 
had a job. It would not pay anybody anything who failed to make a 
reasonable effort to get a job. It would be a kind of insurance, to a 
person who had given his life to a particular industry, would not be 
thrown out whimsically because somebody else made a decision about 
this. 

I am not sure the answer to your question why should this man have 
it and not that, should not be why should not all people have this 
kind of thing and why should it not apply to other forms of carriers? 
Iam not sure the answer is not that. 

But I do want to make this point, that in practice this has not been 
a burden, as I have understood it in abandonment cases of any sig- 
nificance. It has been of great significance in individual cases to the 
individuals who may have needed this kind of protection. 

Now the question of evidence of profit and loss. You put very 
nicely I think your test of whether a train should be abandoned or 
not, or whether permission to abandon it should not be granted. I 
see no real difference between your view and mine, for instance, on this 
point. But as cases have been decided, there is a difference. And 
that is what we are after, the question is whether, overall, the public 
interest is served or not by abandonment of a particular train. If 
we stated it this way and the evidence were dee eidenh to—and the 
issue were regarded by the people hearing these cases, including the 
Commission, and the examiners, to permit evidence of the kind of 
public interest, this would be fine. It has been my understanding, 
studying these cases that have been decided, that is not true in several 
cases and it is only to avoid that. It is not to require people to con- 
tinue service at a loss. This isn’t my desire at all, believe me, except 
overall. And I don’t think it is wrong necessarily, to require where a 
utility has a monopoly of a sort, to operate within a whole area, that its 
operations within that area be required to be considered as a whole. 

Now on the question of time, it isn’t the 30 days 
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Mr. Requa. May I answer that? I don’t think the railroads have 
a monopoly, do you, Senator, anymore / 

Senator Casr. Well in a sense “Yes,” and in another sense, “No.” 
We can argue this of course. Nobody has a monopoly, if there is any 
other way a thing can be done. It isn’t the same as a monopoly in 
salt or tea or something of this sort, nor can any service be that. But 
it does have certainly the exclusive right to run along a certain line, 
in general, and this 1s not perhaps as profitable as it used to be, per- 
haps it could be made more profitable but that is another question. 

1 am not an operating man and I am not making any criticism on 
that. On the question of time, the time limits under the law as it now 
stands, proposed elimination of them by my bill, it isn’t the 30 days, 
it is the 4 months within which the Commission is obliged to make 
a decision that is particularly a difficult problem and which the ICC 
agrees ought to be eliminated. 

Now I have, as a practicing lawyer, every understanding of the 
desirability of such pressure to get action by administrative bodies 
and courts and everything else as we possibly can. It is a necessary 
thing. But this has operated, according to the best testimony I think 
we have heard thus far, in a way that has meant real hardship, and 
the throwing of all the resources of the Commission into this partic- 
ular area and failure to consider adequately other things which have 
stacked up and in individual cases it has meant difficulties for the com- 
muting public, who have wanted to testify. 

And these order procedures of the ICC are mysterious and they 
shouldn’t be mysterious. It shouldn’t be an exotic thing that you are 
in, as a specialty. I know as a lawyer you don’t need it. You are 
a commonsense, straight down-to-earth person as your testimony in- 
dicated here today, but for the public, especially the public un- 
schooled in this business, which has to carry the burden—there is no 
public defender here, a group of little communities have to get to- 
gether. From your point of view they seem like an awful nuisance 
but from their point of view, they have a tough time. They are 
volunteers mostly. They come here to testify on their own time on 
this bill. Nobody is paying their way. It is hard on them, hard 
on them to handle these complicated and difficult proceedings and my 
bill only attempts to make straightforward and simple the job. 

On the question of burden of proof, the last point, if you don’t 
think it means anything, then stop objecting to the bill. I think it 
does mean something. I agree the question is the facts and the facts 
ought to be put in. But facts aren’t just figures on a chart. Facts 
as to the need that people have for this service, are a very real thing. 

Alternative methods of transportation also exist. Where relief 
is asked by the utility, it seems to me only right it should have the 
burden of making a prima facie case and of going forward, if that 
is rebutted, so that in the end, a body with the resources and know- 
ledge of the facts should have the burden of laying it out. 

I think that our main disagreement is on your first point, that is 
the question of whether this is a reasonable condition in regard to 
the employees who lose their jobs. As to that, I can see a ground for 
difference of opinion. But as to the others, it doesn’t seem to me, on 
the basis of your own experience, you have made very much of a case. 
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And I don’t want to—this is because my bill isn’t directed to the 
Northern Pacific’s problems. I think you would agree that is true. 
For the rest, I think your statement is really argumentative and I 
don’t honestly believe it is directed to the kinds of conditions that 
we know in practice exist and have existed and do exist right now in 
my own State among the carriers there. 

Mr. Requa. I think your bill would very seriously affect the North- 
ern Pacific problems and these —_ cases Senator, and we disagree 
about each point rather than just the one you mentioned. I tried to 
make my position clear. I don’t think I can make it any clearer. 

With a respect to the Senator, I know you have serious prob- 
lems in New Jersey. They are different than the problems we have 
in North Dakota, very very different, and I would say very much 
more difficult. You have my sympathy. 

However, I just can’t agree with you that your bill is at all needed 
on any of the points. 

Senator Casr. There is a rather sharp difference of opinion then. 

Mr. Requa. Yes. sir. 

Senator Case. Thank you. 

Senator Scuorrret. Mr. Barton, do you have any questions ? 

Mr. Barron. No questions. 

Senator Scuorrret. Thank you very much for your statement. 

Senator McGee, do you have any questions ¢ 

Senator McGerr. No. 

Senator Scnorrren. This morning I noticed that the two witnesses 
that have testified here were the only witnesses that would be avail- 
able on the part of the railroad. I note here a Col. William Roberts, 
representing the various New Jersey commuter groups. 

Is Mr. Roberts here? Does he wish to testify this morning? Or 
does he wish to go over until next week’s hearing ¢ 

(No response. ) 

Senator Scuorrre.. I take it, if Mr. Roberts isn’t here then, the 
hearing is recessed subject to the call of the chairman and you will 
have notice as to some day next week. 

(Thereupon, at 11:50 a.m., the subcommittee was adjourned, sub- 
ject to the call of the chairman.) 








AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 
(Train Discontinuance) 


TUESDAY, JULY 28, 1959 
U.S. Senate, 


CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
SurFacE TRANSPORTATION SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:30 a.m., 
in room 1202, New Senate Office Building, Hon. George A. Smathers 
presiding. 

Senator Smaruers. The meeting will come to order. 

We will continue the hearings on Senate bills 1331 and 1450. 

Our first witness today is Mr. C. E. Peterson, Southern Pacific 
Lines, from San Francisco, Calif. 


STATEMENT OF CLAUDE E. PETERSON, VICE PRESIDENT, SYSTEM 
PASSENGER TRAFFIC AND PUBLIC RELATIONS, SOUTHERN 
PACIFIC CO. 


Mr. Prererson. My name is Claude Peterson. I am vice president 
of the Southern Pacific Co. I have been employed by the Southern 
Pacific for 42 years, the last 15 years as vice president in charge of 
passenger traffic and all related matters, and public relations. 

I have a short statement I would like to read. 

Senator Smaruers. Go right ahead, sir. 

Mr. PrrersoNn. Southern Pacific Co. has an extensive passenger- 
train network over its lines of railroad in the Pacific coast and south- 
western areas. In the original establishment of this passenger service 
and its maintenance over the years it has been, and is, the policy of 
Southern Pacific Co. to provide all of the passenger-train service the 

ublic will use and to maintain the quality of that service at the 
Righest level. 

During recent years, however, Southern Pacific has attempted to 
tailor the service to meet the decline of railroad passenger traffic 
which it, in common with other railroads, has been experiencing as a 
result of the increase in the availability and use of motor and air 
transportation. It is essential that we make all such adjustments of 
service and with a minimum of delay in order to meet the challenge 
of the tremendous losses we have been incurring as a result of our 
passenger-train operations. 

The passenger deficit of the Nation’s railroads, described by the In- 
terstate Commerce Commission in its decision of May 18, 1959, in its 
railroad passenger-train deficit investigation, as one which “en- 
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dangers the present and future welfare of the railroad industry,” is 
not confined to any one area; it applies with equal severity to the pas- 
senger train operations of the railroads in the areas in which Southern 
Pacific operates. For the Southern Pacific transportation system, 
that deficit for the year 1958 was some $42,500,000 and, considering 
the size of our passenger operations, is reasonably representative of 
other railroads operating in the Pacific coast and southwestern areas, 

Southern Pacific’s efforts to make adjustments of service consistent 
with the decline of railroad passenger trafic and to reduce its pas- 
senger train deficit have, however, been frustrated by State regulatory 
bodies, which all too often have appeared excessively conservative and 
unduly repressive in requiring the maintenance of uneconomical and 
unnecessary services and facilities. Even when allowing the dis- 
continuance or change of a service, these groups have frequently 
delayed decisions beyond a reasonable limit. Let me cite a few 
examples which have been typical of our experience. 

In April 1956 we filed applications with the regulatory commissions 
of Texas and Louisiana for authority to discontinue a little-used and 
loss-producing interstate train operated in these two States. In Sep- 
tember 1956 the intrastate operation of the train in Texas, as well 
as its interstate operation, was discontinued pursuant to authorization 
given by the Texas Railroad Commission, but its intrastate operation 
in Louisiana had to be continued because of an order of the Louisiana 
Public Service Commission denying the application. 

We appealed to the Louisiana State court, and in February 1957, 
it gave judgment setting aside the Louisiana commission’s order thus 
authorizing the discontinuance. We, however, were still prevented 
from making effective the discontinuance because the Louisiana com- 
mission appealed to the Louisiana Supreme Court, which stayed the 
judgment pending the appeal. Subsequently, the Louisiana Supreme 
Court in November 1957 affirmed the lower court judgment, and the 
train was finally discontinued in December 1957, 114 years later. 

Another example pertains to a proposal we had in April 1956 to 
consolidate two pairs of our San Francisco-Los Angeles overnight 
trains, one an all-pullman train and the other an all-coach train, 
which operated by the identical route but which had departure and 
arrival times approximately 114 hours apart. Because of a decline 
in business on both trains, we had decided that we could substantially 
diminish the losses incurred in the operation of both trains by placing 
them on the same departure and arrival times, and thus, when traffic 
permitted, operate lens as a consolidated train and at other times 
operate them as separate sections—that is, according to the traffic. | 

In accordance with prior practice we filed in April 1956 a notice 
of timetable change to this effect with the California Public Utilities 
Commission, but it rejected our notice and directed that the trains 
continue to be operated as separate trains pending a full proceeding 
to be initiated by the filing of a formal application. Accordingly, 
we filed such an application in May 1956, but hearings were not com- 
menced until October, when they were continued until November, 
further continued to January, and still further continued to May 
1957. 

Finally, in July 1957, the proceeding was still not concluded, but 
the California commission authorized the sought change on an interim 
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basis. Final authority to make the change was not forthcoming until 
March 1959. 

My third example I cite not alone to show the delay involved but 
also indicate the character of the public use and monetary losses which 
may be in issue in these cases, 

n April 1956, we filed with the California Public Utilities Com- 
mission an application to discontinue a local train between Sacra- 
mento and Gerber—that is in the Sacramento Valley. This train 
had an overall average of only eight revenue passengers per day in 
each direction and carried no baggage, express, or mail. As a result, 
its annual revenue was only some $17,000, which was substantially 
less than the annual crew wages of some $60,000 and only a small 
fraction of its total annual out-of-pocket cost of some $210,000. 

Hearings were not held on this application until October 1956, 
and the only persons who appeared to protest were representatives 
of the railroad labor unions. Nevertheless, it was 6 months later, or 
a full year after the application was filed, before the California com- 
mission, in April 1957, issued a decision authorizing the discontinu- 
ance. 

In accord with the expressed legislative intent underlying its enact- 
ment, section 13a of the Interstate Commerce Act has gone a long 
way in aiding Southern Pacific to meet the difficulties I have exem- 
plified. That this is so can be demonstrated by my briefly referring 
to those proceedings we have had under section 13a, which will also 
reveal a very conservative approach on our part, particularly when 
consideration is given to the extensive scope of Southern Pacific’s 
passenger train operations. 

We have filed only four notices under subsection (1) of section 
13(a), and but one of these has been for the outright discontinuance 
of a train. 

The first, filed in October 1958, concerned merely an elimination 
of scheduled stops at certain small intermediate points in the opera- 
tion of our trains Nos. 39 and 40 between Los Angeles, Calif., and 
Tucumcari, N. Mex., which was designed to reduce their overall 
running time and, as a result, secure additional mail traffic. 

The second, filed in December 1958, was to place our Shasta Day- 
light, between San Francisco and Portland, on a triweekly basis dur- 
ing the winter season, with continued daily operation during the 
summer. That train, leaving its terminal early in the morning and 
arriving at its destination late the night of the same day, is primar- 
ily a tourist train, designed for travelers desiring to view the scenery 
en route. As a result, its patronage varies substantially between 
the winter and the summer monthss. We have other passenger train 
service fully equal in equipment and time en route to the Shasta 
Daylight, the only difference being that these other trains do not 
pass through the scenic portions by daylight. Had section 13a 
not been available, it is probable that we could not have made this 
change in service without extensive hearings before the California 
commission—even though only 8 percent of the total passengers were 
California intrastate passengers—because, when we proposed a simi- 
lar change in 1956, that commission refused to permit us to do so 
on timetable notice—a proposal we did not pursue further at that 
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time. Also, hearings before the Oregon Public Utility Commissioner 
would have been required. 

The third filing was in January 1959, with respect to the shifting 
of a pair of passenger trains operating between Los Angeles and 
El] Paso, from our south line between E] Paso and Tucson to our 
separately located north line between those points. The shifting 
of these trains was made possible as a result of the installation of 
centralized traffic control on the north line, which is some 30 miles 
shorter and has more favorable operating conditions than the south 
line. I may say, on the basis of previous experience, that, inasmuch 
as these trains were handling Arizona intrastate passengers in a 
nominal degree, this minor change might well have resulted in ex- 
tensive and prolonged proceedings before the Arizona Corporation 
Commission and the Arizona courts had it not been for section 13 (a). 

The fourth filing under subsection (1), and the only one contem- 

lating a complete discontinuance, concerns a pair of little used trains 
etween New Orleans and Houston, between which points we provide 
other daily passenger train service. 

Southern Pacific has filed one application under subsection (c) of 
section 13(a). That related to four pairs of trains between points 
in California and was filed in January 1959 only after the California 
commission had failed to act on applications before it for periods 
ranging from 12 to 17 months. Subsequent to that filing the Cali- 
fornia commission in March 1959 issued its decision, authorizing the 
discontinuance of one of the pairs of trains and denying that of the 
other three. 

Although Southern Pacific, as part of its local passenger train 
service between San Francisco and San Jose, Calif., provides a sub- 
stantial commutation service between San Francisco and its southern 
suburbs, none of the action taken under section 13(a) has concerned 
the commutation portion of the service. One of the pairs of trains 
to which I have referred as included in the pending petition under 
subsection (2) of section 13(a) operates between San Francisco and 
San Jose, but that operation is in the evening, after the conclusion 
of the normal commutation time. 

Based on our experience both before and after the enactment of 
section 13(a), it is my definite conclusion that this section is effec- 
tively carrying out the legislative intent which underlay its enact- 
ment and that it should not be modified or changed. 

Senator Smatruers. Thank you very much, Mr. Peterson. 

Any questions, Senator Schoeppel ? 

Senator Scnorrret. Mr. Peterson, you say your road lost $4214 
million in your passenger train operations as I take it? 

Mr. Prrerson. Yes, sir. 

Senator Scnorrret. How did you make that up ? 

Mr. Pererson. We made it up, of course, out of revenues from the 
freight and the other sources. It has to be made up from other parts 
of our railroad system. It is something that has to be made up the 
best way we can, the shippers to be specific. ' 

Senator Scnuorrret. That’s the only way that you could have made 
it up, isn’t it? 

Mr. Pererson. That’s right, sir. 

Senator Scnorrret. And as you point out here you have prac- 
tically duplicating train service that you wanted some consolidations 
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on, but you were running into some difficulties with some of the 
regulatory commissions in some of the States, therefore, you say 
13(a) has been helpful ? 

Mr. Pererson. That’s right. The last pullman train west of the 
Mississippi River, the Lark, I think we had that after the Super Chief 
and it was a matter of pride to us, we hung on to that train as long 
as we could. This Star Light which was a coach train at night, 
running behind it, and in order to preserve the Lark and also to pre- 
serve the Star Light it just made sense to consolidate those trains. 

Senator ScHorpreL. What do you have to say about the time, the 
length of notice that has been given? Does that afford—in your 
judgment has that afforded ample notice for those who were desirous 
of appearing to protest? Has that been ample or do you think it 
ought to be lengthened out or what is your judgment on that? 

Mr. Pererson. I think, Senator, it has been ample. I say that for 
several reasons. The first is for the overall press coverage, news 
coverage, television, radio, what we have today, news gets around 
pretty fast, plus the second which is our own efforts, to notify the 
public and this is what we do. When these applications are filed, in 
order to try and reduce the opposition to them we send our own peo- 
ple out into the field and we tell everybody, we go to the chambers 
of commerce and the civic clubs and anyone that will listen to us to 
tell them the story of what we are trying to do in order to reduce the 
opposition so the 30 days is ample. 

I have never heard of a case where it was not long enough. 

Senator Scuorrret. What do you find about thie bunelest of proof 
or the burden of going forward in these matters ? 

Mr. Pererson. The burden of proof confuses me just a little, it is 
rather a technical matter but I will say from the traffic standpoint 
which is what I have to do with, that when we file these applications 
with the Interstate Commerce Commission we include in those appli- 
cations everything that we can; that is just a matter to help our own 
case, so when that application is filed, why, we include a complete 
record of what has happened on the train for years, what it is han- 
dling and between what points the services of other carriers in the 
territory and everything of a general nature, everything that we can, 
so as to make it complete so that as I see it what we are doing today 
is giving the Commission about everything that we can possibly give 
them; as to the technical point of who should have the actual burden 
of proof, I think Mr. Maloney could explain that better than I can. 

Senator Scuorrren. The reason I am asking you, Mr. Peterson, 
you have had a long tenure in the railroad service, 40-some years. 

Mr. Pererson. That’s right. 

Senator Scnorrret. As a man with that much experience, who has 
spent a lifetime in the industry, what you would have to say would 
carry considerable weight with me. We have to wrestle with these 
situations up here trying to arrive at a fair and equitable conclusion 
as to what we ought to do. 

Mr. Pererson. That’s right. 

Senator Scnorrret. Thank you. 

Senator Casr. Mr. Chairman, may I just ask several questions? 

Senator Smaruers. Senator Case. 

Senator Case. Mr. Chairman, I think it is swell that Southern Pa- 
cific has made only four applications and I don’t think it really affords 
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an example of the kind of situation which my bill is designed to take 
care of. If all railroads were like the Southern Pacific and showed 
as much restraint there would be no need for any kind of legislation 
of this sort. I would just like to make one specific point, too, on the 
question of notice. 

It isn’t notice before a hearing is held; it is the length of time within 
which the Commission must make a decision under the law as it now 
stands, that is the object of my particular bill. 

Further, on the question of a of proof, I think what you have 
said, sir, is that you have already assumed that you had the burden 
of proof, gave all the information necessary for it, therefore, I be- 
lieve that the provision in my bill requiring the railroad, the party 
with the knowledge of the facts, to carry the burden in a case of this 
sort would not in any way interfere with your operation under the 
mterstate commerce law. In other words, in sum, if I may com- 
ment, I think you presented a very fine statement of a well-run op- 
eration, consideration for the public convenience and necessity, and 
no comment at all adverse to the provisions of my bill. 

Mr. Perrerson. The only thing, Senator, maybe I didn’t make 
myself plain; from the traffic standpoint, as I said, we have sub- 
mitted all the evidence that we could. That was just a matter of 
good business to try and reduce any possible opposition. 

As to the actual legality of the thing I’m not competent to say. 
On the time matter, as I understand your proposed bill, it would 
change that 4 months, as I understand it; however, it doesn’t specify 
any particular time although I think the ICC has recommended 7 
months. I would like to point out there that with a deficit as large 
as ours, perhaps that is because we try to give such good service, I 
don’t know, but I do think we have good trains, that is important, 
and the 4 months, if it were to 7 months, anything of that kind with 
a deficit as big as $4214 million it’s serious. 

Senator Casz. I appreciate that and certainly decisions should be 
made as quickly as possible in all these cases. The idea of eliminating 
the 4 months absolute requirement is not to have the Commission 
hold these cases up a second more than it finds necessary to do so. 
Just as you don’t require a court to make a decision in a case within 
their arbitrary limit, it seems to me that the Commission ought to 
have the right to schedule its work taking into account the whole 

icture of the job it has to do and not put arbitrary limitations on 
it which may be very crippling not only in cases in this category but 
to the whole work of the Commission and throw it off kilter. 

Senator Smaruers. Mr. Peterson, Counsel Barton wants to ask you 
a question. 

Mr. Barron. Mr. Peterson, your first example here of the Texas- 
Louisiana interstate train. 

Mr. Pererson. Yes, sir. 

Mr. Barron. You point out that the intrastate operation in Louisi- 
ana had to be continued because the Louisiana commission would not 
give you an order to discontinue. <As I recall that reached the point 
of being ridiculous. Did you not run that train to the Sabine River, 
turn around and come back? That went on for some time. 

Mr. Pererson. That’s right, sir; I had a little more detail in my 
statement and I reduced it with the idea of not saying too much, but 
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that is a fact, we ran that train from New Orleans to the State line 
with practically no passengers, and in a case in Arizona we ran the 
train from the New Mexico line to the Arizona line with an average of 
one passenger a day. So, some of those cases are ridiculous—have 
been. 

Mr. Barron. Thank you, sir. 

Senator Smaruers. Thank you very much, Mr. Peterson. 

Mr. Pererson. Thank you for your time. 

Senator Smaruers. Our next witness is Mr. J. R. de Capriles, the 
general counsel of the Lehigh Valley Railroad Co. in New York. 

Allright, sir, you may go ahead. 


STATEMENT OF JOSE R. DeCAPRILES, VICE PRESIDENT AND GEN- 
ERAL COUNSEL OF THE LEHIGH VALLEY RAILROAD CO., NEW 
YORK, N.Y. 


Mr. pve Caprites. My name is Jose R. de Capriles. I am vice 
president and general counsel of the Lehigh Valley Railroad. If I 
may, I should like to limit myself to the effectiveness of section 13(a) 
as it now exists and to the reasons why we feel it ought not to be 
amended and especially not amended by the suggested bills S. 1331 
and S. 1450. 

I think that the case of the Lehigh Valley Railroad Co. in the 
use of section 13(a) answers most of the criticisms which have been 
leveled at this section and I would like to tell you a little bit about it. 

The Lehigh Valley was one of the first railroads to seek discon- 
tinuance of passenger trains under the 1958 Transportation Act. It 
operates between Buffalo and Suspension Bridge, N.Y., and New 
York City. 

In the fall of 1958 our financial condition had become so poor 
that it became apparent it could no longer sustain the heavy passenger 
deficit which had exceeded $4 million a year for the last 5 years. 

At that time we were running five pairs of trains, three between the 
Niagara frontier and New York City and two between Lehighton, Pa., 
and New York City. We were also operating three sets of trains 
on a Hazleton branch, entirely within the State of Pennsylvania. 

Our losses from the passenger and allied services had consumed 
83 percent of our net income from freight in 1957 and in 1958 the 
peeeenigee deficit consumed over 500 percent of the net income from 

reight. As far as I know no other railroad has experienced such 
a devastating impact. Our passengers, except for some 300 com- 
muters had left us for the use of the automobile on highways that 
parallel our right-of-way. 

Our passengers carried declined from over 2 million in 1946 to 
673,000 in 1958. Now, none of these trains are commuter trains 
assuch. Theshortest train run is about 125 miles. 

The effect on our finances of the resulting drop in revenues was 
so severe that at the end of 1958 we were holding up overdue bills 
in order to meet our payrolls. 

Obviously we had no alternative and we filed under section 13(a) 
for discontinuance of all our main line passenger service and at 
the same time petitioned the Public Utility Commission of Penn- 
sylvania to discontinue the branch line service. I doubt that there 
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can be any more compelling case for the discontinuance of service 
operations such as ours. However, the record in our case refutes 
the charge that this section is being used to destroy essential pas- 
senger service without sufficient deliberation by the ICC. Despite 
our impossible situation the Commission suspended our notice to 
discontinue and held hearings at Wilkes-Barre on February 1, 2, 
and 3; at Geneva, N.Y., on “FE ebruary 4, and at Newark, NJ., on 
February 9, 10, 11, and 12. And although it recognized our grave 
financial condition and the fact that we were incurring a heavy 
loss in the operation of every one of these trains the Commission 
nevertheless on May 1 ordered us to continue one pair of trains 
from the Niagara frontier to New York City and one pair of trains 
from Lehighton, Pa., to New York City. This action of the Com- 
mission poses a serious problem to us and threatens our economic 
stability but we are in the process of doing everything we can to 
increase the revenues and lower the expenses on these trains so as 
to be able to continue this service at the end of the 1-year trial period. 

Several conferences that we have had with our commuters in fur- 
therance of this policy indicates that they understand our problem 
and are willing to cooperate. Our experience indicates that the 30-day 
period limitation on this is more than sufficient to enable all interested 
parties to file their protests. The statement we submitted to the ICC 
was made available upon request to all protesting groups, and the 
hearings that were held in February afforded adequate time for these 
protestants to prepare exhibits and gather witnesses in suport of their 
opposition. At no point did it appear that any additional time 
would have strengthened the preparation of their case or the effective- 
ness of the testimony that they submitted. Our hearings terminated 
on February 12 and under the laws that exist now the Commission 
need not have decided our case until May 12; nevertheless, it ren- 
dered its order on May 1, and again it seems apparent that the 4 
month limitation imposed no hardship on the Commission or 
anyone else. 

The present section was enacted after the recommendation of this 
committee after extensive hearings and it is an effort by Congress to 
give relief in cases where the continued operation of trains which 
have been deserted by the public produces a serious drain on the re- 
sources of a company. As you gathered from the testimony of Mr. 
Maloney the act has not been used indiscriminately and as you can 
gather from the record in our own case it is the policy of the Com- 
mission to resolve all doubts in favor of the public and I might say, 
properly so. In the few months that this section has been in effect 
there is no case on record where discontinuance has been permitted 
in the face of overriding public necessity. 

As your committee anticipated last year the present law had given 
impetus to local activity in the direction of affording some relief to 
the railroads so as to protect the continuance of commuter traffic. 
New York has already adopted a definite program and New Jersey 
has started talking about it. To amend the law at this time would be 
to turn the clock back to where it was before. 

It is interesting to note that both of these bills, S. 1331 and S. 1450 
are sponsored by the two Senators from New Jersey which is a State 
that has very serious commuter problems; it is in the congested eastern 








no fs a a Pew 


L50 
ate 
orn 


AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 325 


area, and it is also a State that taxes the railroads more heavily than 
any other State in the Union. 

Our overall deficit in 1958 was over $4 million and we are paying no 
dividends and no interest on our contingent bonds, yet we are faced 
with the need to pay the New Jersey tax bill of $1,500,000. 

Senator Scuorrret. Mr. Chairman, I would like to ask a question 
there. Your $4 million dollar deficit in a general way, what does that 
deficit consist of ? 

Mr. pve Carrites. Well, sir, that deficit consists of our passenger 
deficit. 

Senator Scuorpret. That is one of the things I was wondering 
about, whether it was your passenger deficit or whether there were 
some other deficits in there. 

Mr. pe Carries. No, sir; we had a profit on our freight operations 
which were consumed completely and left us with an overall $4 million 
deficit. 

Now, during previous testimony both Senator Smathers and Sen- 
ator Schoeppel raised the question of the burden of proof. That 
question doesn’t really bother me very much because, as a matter of 
fact, the railroads have assumed the burden of going forward with 
the evidence, but I don’t think the question of burden of proof is 

ertinent to hearings before the ICC. That is a personal opinion, 
think that is a question of law developed in the courts but in any 
event, I don’t think it is an important question at this point. 

I do think, however, that the burden of proof ought to be applied 
or the theory of the burden of proof ought to be applied to anyone 
who seeks to amend the law as it exists. 

Now, Senate bill 1331 seeks to discard this legislation which repre- 
sents the product of months of painstaking study completed by this 
committee less than a year ago. 

Senator Case states that his bill does not require that a railroad 
continue to operate trains at a deficit. Yet he seeks to place train 
discontinuances in the section of the act dealing with abandonments 
of line which permits the imposition of labor protective conditions. 
This would place employees on passenger train service in a preferred 
position that is not enjoyed by the men who are serving in our 
freight train service. It has become apparent in recent years that 
one of the problems confronting the railroads is the need to pay for 
services that are no longer necessary or not even being rendered be- 
cause of technological advance. It seems hardly necessary to point 
out that S. 1331 would saddle the industry with additional expenses 
for services not performed or necessary. And despite Senator Case’s 
remarks it is obvious that under his bill a discontinuance might be 
permitted but the railroad would be required to continue paying the 
wages of crews and other affected employees, possibly for several 
years. So that it would incur the major portion of the expenses 
of the discontinued trains while forgoing the revenue. This may not 
be compelling a railroad to continue running a deficit service but it 
does compel a continued deficit without providing any public service. 

If we apply S. 1331 to the facts in the Lehigh Valley case we would 
have the situation where the six trains which were discontinued in an 
effort to save the company would still force the company to continue to 
pay the wages of the train crews, which amounted to about $800,000. If 
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we add to this the wages of other employees that were affected it would 
be over $1 million. The out-of-pocket loss on the six trains that had 
been discontinued was approximately $1,500,000. The relief that we 
realized would, therefore, have been almost entirely wiped out. On 
the basis of experience to date there is no evidence to suggest the need 
to amend 13(a) so as to require a hearing. As far as we know hear- 
ings have been held in all cases to date. It must be remembered that 
there had been extensive hearings in the Weehawken Ferry case before 
the passage of section 13(a). 

To point to that case as an example calling for amendment is just 
as unfair as the charge that the act is being used to destroy essential 
passenger service. 

We respectfully submit that section 13(a) should not be amended 
at this time. As has been said before the only truly effective remedy 
would be for Congress to adopt a transportation policy which will 
treat all railroads on an equal basis with all other modes of transpor- 
tation. We hope that the study under Senate Resolution 29 will ac- 
complish this. 

Now, Senator Case seems to think that much of the railroads’ 
troubles are attributable to mediocre or unimaginative management. 
It was refreshing, indeed, to hear the optimism of Chicago & North 
Western as expressed by Mr. Heineman in connection with commuter 
services, but more than a coincidence as he testified that they operate 
in an area in the Midwest where the State laws and the State commis- 
sion have created a healthy climate to encourage the railroads, while 
in the East we operate in a climate such as exists today in the State of 
New Jersey. 

I might say here we have been running a bus in substitution for 
train service for the last 6 years between Flemington Junction and 
Flemington, N.J. The bus has been carrying from 4 to 11 passengers 

rday. Weare required to subsidize this service at $20 a day. We 
1ave made 4 different attempts before the State commission to get 
rid of this service on the basis that it is not used sufficiently and that 
it is a burden and just last week the commission again denied our 
request. 

I think the people who use the trains and those who invest their 
savings in iene have been treated shamefully by misguided Gov- 
ernment policy and it is not realistic to point the finger at manage- 
ment. If the government policy will give us an even break you would 
be surprised how progressive and imaginative railroad management 
can be and how rail service will improve. Our president has re- 
peatedly said that it is purely a matter of money and in our case we 
could no longer carry on this service. No railroad wants to eliminate 
passenger trains if some means can be found to cover the cost. 

In closing I would like to emphasize that the belief in some quar- 
ters that the railroads are out of the woods is utterly unfounded, at 
least insofar as the eastern railroads are concerned. The comparison 
of 1959 with 1958 car loadings are misleading. For example, cars 
handled by us in April of 1959, although 11 percent ahead of dis- 
astrous 1958, were 11 percent lower than in April of 1957 and 23 per- 
cent lower than in April 1956. In July of 1958 we sustained the huge 
loss of $731,000. Unfortunately car loadings for the first 12 days of 
July 1959, before the scheduled steel strike, which incidentally is one 
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of our major industries and our sources of revenue, were only 11,913 
as contrasted with 12,372 for the like period in disastrous 1958. 

Senator Scuorpren (presiding). Senator Case? 

Senator Case. Mr. Chairman, thank you. aa 

In earlier testimony the Interstate Commerce Commission members 
discussed the question as to whether the Commission had or did not 
have the power to impose conditions upon its refusal or granting of 
applications for discontinuances under the law as it now stands. 
What is your judgement as to that? And I have in mind now not the 
conditions in regard to employees but other conditions such as that 
finally suggested, at least, in the case involving your service to Ithaca, 
N.Y. What is your view as a lawyer as to the power of the Commis- 
sion to make conditions ? 

Mr. pe Carries. I think under the law today there is no power for 
the Commission to impose any conditions. 

Senator Case. I’m sorry, I didn’t hear you. 

Mr. pe Caprites. I think there is no power to impose conditions. 

Senator Case. Thank you very much. 

Would you just as a matter of personal interest mind telling me 
how you are making out on adjustment of your service so as to give 
the maximum service to the commuters in the operation of these two 
trains. 

Mr. pe Caprites. Let me phrase it this way, we are working with 
the commuter association and we have had several conferences where 
they have made suggestions, some were good, some were not good; 
after all, they are not professionals, but every suggestion we followed 
out and tried to see if it could be made to work. They have been told 
where their suggestions were not feasible and why they were not, and 
the ones that were we have implemented and put into effect. How- 
ever, the adjustment in our schedules if we are to save the remaining 
service which we would like to do, has to be made on the basis of meet- 
ing the maximum traffic needs and on our road there are about 300 
commuters that come into New York daily from points east of Allen- 
town, Bethlehem, and Easton; however, the major share of our reve- 
nue on the passenger service comes from the Niagara Frontier where it 
makes connection with the Canadian National. They give us about 
25 times more traffic than the commuters do, so that they are an im- 
portant consideration if we are to make these trains run at a break- 
even point. They have problems that do not permit us to adjust the 
schedule too nich on our through train so we have had to try to ad- 
just the schedule on the short train, the Lehighton-New York train, 
for the benefit of the commuters and we have done that to some extent, 
we are still about 10 to 15 minutes later than they would like to have 
it. 

Senator Casr. When does it get into New York now? 

Mr. ve Caprites. It is scheduled to get in at 5 minutes to 9, and if 
there is any delay it will be 9 o’clock which is too late for a person who 
must be in his office at 9. They like to get in about 20 minutes to 9, 
but they don’t realize all the problems. One of them is getting a 
spot at the terminal at Pennsylvania Station. That is a terrific bottle- 
neck as you probably can realize. Pennsylvania cannot give us a slot 


at this particular time. They have told us that they will try to get 
us one for the fall. 
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The other problem is that the through train serves the Allentown, 
Bethlehem, Easton area at 6 or 6:30 in the morning which is reall 
not suitable for anybody who wants to come into New York for busi- 
ness that day. If we advanced the schedule of the short train too far 
now then, in order to accommodate the New Jersey commuter at 
Flemington Junction, the train must serve Allentown, Easton, and 
Bethlehem at such an early hour that of the two trains they have 
available to them neither one of them would be of any use and they 
do represent a sizable number of people using the train. So, the 
scheduling problem is very difficult and we are going ahead as best 
we can and we have made some adjustments but as far as the New 
Jersey commuter is concerned the adjustment is not yet to his liking 
completely. 

Senator Casr. You have, then, discontinued all but the two pairs 
of trains, haven’t you? 

Mr. ve Caprites. That’s right, sir; and I might say we are still 
running the Hazelton branch connections to those trains. 

Senator Case. That is still pending? 

Mr. pe Caprites. We have a decision where the Commission asked 
us to continue running the connecting trains to the remaining main- 
line service for this trial period and see what happened and we in- 
tend to abide by that. 

Senator Case. You did have five through trains, five pairs of 
through trains? 

Mr. pe Carries. No, three pairs of through trains and two short 
trains. 

Senator Casr. So you now have two where you did have five pairs 
of trains altogether ? 

Mr. pe Carrites. That’s right. 

Senator Case. That means roughly, I suppose, you have two-thirds 
less operating employees or three-fifths less operating employees than 
you did? 

Mr. pve Caprites. Not quite, because station agents and persons of 
that kind still have to be retained as long as there are any trains 
running into the stations. 

Senator Case. What has the experience been as to whether the 
employees who were dropped or whose jobs are no longer there be- 
cause of the discontinuance of the trains as to what they have done? 

Mr. pve Caprites. Well, as you probably know, Senator, the old 
railroader who has been loyal to the company for many years and 
so forth is protected by the seniority rules so that a displacement of 
anyone eventually works down to the one with the least amount of 
service. ; 

Now, in many instances, in other than train crews I am speaking 
now, where we reduce, for instance, our passenger department we 
have taken every one who has been displaced and shifted them over 
on to the freight traffi department because we now must, if we are 
going to survive at all, use all our efforts in trying to increase the 
freight revenues and the freight service so there was room to absorb 
those. The young train crews with the least amount of service have 
been displaced. 

Senator Casr. Can you give any figure as to the number of em- 
ployees who were and who still are out of employment because of 
the discontinuance of the trains that have been dropped ? 
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Mr. pe Carries. I don’t think I have any real figure on that yet, 
Senator, because, as I say, a lot of this has been adjustment, the 
only ones who were definitely out as soon as the train stopped was 
the train crew which would consist of from four to six men. 

Senator Case. And they moved down or around if they had senior- 
ity and other people may or may not have actually lost their jobs? 

Mr. pe Caprites. That’s right. 

Senator Case. So that your observations on the provisions of the 
bill in regard to conditions affecting employees is somewhat 
speculative ? 

Mr. pe Carries. No, it is not speculative, Senator. 

Senator Casz. I am trying to get some facts as to what it would 
have meant if it had been in operation right now. 

Mr. pe Caprites. Well, look, if the Commission imposed those con- 
ditions in our case, let’s say, the number of train crews that were 
displaced down the line could not be absorbed into freight service and, 
of course, if freight service increases those crews will also be back. 
The point is that the men who are given the protection which may 
be for, say, 2 or 3 years of wages, In many cases will be men who 
have not been with the railroad 2 or 3 years so that you are guaran- 
teeing them their earnings for a longer period than they have even 
given the service to the railroad. You are back into the situation 
where by law, by legislation, you are implementing that horrible 
word featherbedding. 

Senator Case. Well, you can use a bad name to make something 
sound bad. 

Mr. pe Caprives. Well, I don’t want to use that word. 

Senator Casr. I have always thought of featherbedding as requir- 
ing the payment to somebody for work that was not done. He’s still 
being an employee. I think the matter of relief or insurance against 
unemployment is not quite the same, and that is what this is. 

Mr. pe Carrites. This is not an unemployment insurance question, 
Senator. If he is displaced, what you are telling this industry to do 
which no other industry must do is that they must continue to pay 
a man for 2 or 3 years, whatever it may be, for not doing any work 
because there is no work for him by the industry. 

Senator Case. Well, we really perhaps will not get anywhere 
arguing about the thing in this fashion. I think it is not unreason- 
able, myself, for industry to share with employees the risks of this 
kind of catastrophe, which is a catastrophe and I don’t think you 
could quite regard a perscn as an employee as obliged to carry the 
whole burden of this kind of catastrophe; when a thing is going well 
he gets only a salary for his services and—but as I say, there is a 
philosophical concession 

Mr. pe Caprites. That’s right. I think that is a philosophy of 
your 

Senator Case. I think it is a matter of degree as to how far the 
thing can be done properly and the free enterprise system kept going. 

Mr. pe Carries. I don’t see the rationale of starting to implement 
that philosophy in one industry. If that is a good philosophy then 
all industries should have it. Why pick on one in this particular 
bill ? 

Senator Casr. I do, of course, we both know that it already applies 
in abandonment cases. 
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Mr. pe Caprizes. There you might say you have a catastrophe that 
men are required to move from the area to get on seniority rosters 
in some other section of the road. What we are talking about here, 
Senator, at least I think we are, is the discontinuance of specific trains 
which represents nothing more than an adjustment in service in com- 
pliance with the current demand for that service. This is not an 
abandonment of operation. 

Senator Case. Well, does it not in effect amount to abandonment? 
Take your case. 

Mr. pre Caprizes. Yes, sir. 

Senator Caser. If this isn’t an abandonment I’ll eat my shirt. You 
applied for discontinuance of all your passenger service. 

Mr. ve Caprites. Right, sir; and the law as it exists today did not 
permit the abandonment so we are still operating. 

Senator Casse. No, and, of course, I understand that that is so, 
but—well, we have a difference of opinion, the only thing I object to 
is the suggestion that this is the kind of featherbedding that you 
and I would agree is utterly wrong, where you pay something for 
doing work and indefinitely require an employer to pay for work that 
is not done. This is a kind of a social insurance and there is a ques- 
tion as to whether it should be applied only to one or not, or should 
exist at all. I think an experimentation in an industry that is 
already familiar with it in one aspect of its operation is not 
unreasonable. 

Mr. pe Caprites. I wonder, Senator, if I may ask you whether 
such an experiment should be made in connection with a law which 
is aimed to give relief to a railroad that is losing money at a particu- 
lar service; in other words, this is a law that seeks an emergency 
relief in a situation where an industry or a company is experiencing 
a very severe hardship and unless they can make out a hardship you 
know that the train is not going to be discontinued. 

Now, when they make out that hardship is this the point at which 
you should experiment with this social security or whatevery you 
want to call it? I don’t want to be disrespectful, that is your deci- 
sion, but I point that out to you. I think that maybe this is not the 
right place to do it. 

Senator Case. What we are trying to get at is some hard evidence 
that this would really be a substantial weight or burden upon the 
carriers and I haven’t seen any yet. Your own experience in your 
own discontinuance cases hasn’t produced any evidence 

Mr. pe Caprites. Well, sir, all I can say is that the train crew 
wages alone of the six discontinued trains were $800,000 a year. 

Senator Casr. Yes, we understand the figures and I don’t question 
them. 

Mr. pe Caprites. We saved $1,500,000 a year out-of-pocket cost 
by discontinuing those trains and that, we hope, will enable us to 
maintain the balance of the service. Now, if, instead of that we had 
to continue paying those wages alone, not counting any other ae - 
ees, the amount of saving would be so negligible that there would be 
no relief in such a law. 

Senator Case. I’m still asking you how much has it cost you so far 
and how many of these people.actually would come within the 
provisions of this law? 
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Mr. pe Carries. It is too soon to tell how much the total saving 
will be in the employee category because we have only stopped run- 
ning thesé trains a little over a month ago and there has to be a period 
of adjustment there. We didn’t kick everybody out right away, we 
are trying to find places for everybody and it is going to take a little 
time to see where the vacancies cannot be filled. 

Senator Casr. I think it is a wonderful thing and it is kind of an 
ambivalent situation, you want to take care of everybody yet you 
want to cut them off as quick as you can. 

Mr. pe Carrites. Yes. 

Senator Case. I am not critical about this, under the present law 
you probably have some such obligation as trying to do those two 
things at the same time which you can’t really do. 

Mr. ve Caprizes. The fact that we need to save money doesn’t 
make us heartless. 

Senator Case. But the suggestion that this is going to be an abso- 
lute burden, I think, is not going to follow any experience under the 
abandonment cases or under anything you have experienced up to 
now. 

That is all I wanted to say. 

Senator Scuorrret. I would like to ask you this question. Do you 
think there has been sufficient experience or time elapsed to deter- 
mine if some of these sections of the present law should be repealed ? 

Mr. pe Caprizes. No, sir; I don’t think they have been given a 
fair chance yet. As you heard from Mr. Maloney, the number of 
instances where this section has been applied is not large and, of 
course, every case has its own variations and everything else, and I 
think the record on this section is not sufficiently large to determine 
whether it is a good law or a bad law as such or where its weakness 
is and where it should be strengthened. I think it should be given a 
fairer trial. 

Senator Scuorrret. Let me ask you another question. 

What type of equipment did you have on this commuter service? 
The reason I ask that is you are losing passenger service, as you 
pointed out. 

Mr. pe Caprizes. Yes, sir. 

Senator Scuorrren. What type of equipment generally do you 
have? 

Mr. pe Caprites. Well, for the most part very old, sir. We have, 
unfortunately in the last 5 years, our overall loss on passengers was 
consuming so much of our income from freight that when we got 
through paying the fixed charges and so forth there wasn’t much 
money left so that a lot of our maintenance was not up to the stand- 
ards that we would like to have had it. So, we concentrated our 

maintenance on modernizing these old coaches by air conditioning 
them and changing the windows from the small window to the large 
window and things of that sort on a systematic program so that most 
of our old equipment being used on the long haul trains had been 
reasonably modernized, but it was still old and decrepit. The power 
was all dieselized. That is about it. It was clean and it was old. 

Senator Scnorrret. Despite that your passenger load continued to 
fall off? 

Mr. pE Carries. Yes, sir; it did. 
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Senator Scuorpret. Does counsel have any questions? 

Mr. Barton. No questions, Senator Schoeppel. 

Senator Scuorrre.. Any further questions / 

That willbe all. Thank you, sir. 

Mr. pp Caprices. Thank you. 

Senator Scuorpren. The next witness is Col. William Roberts, rep- 
resenting the New Jersey commuter groups. 

Is Mr. Roberts here ? 

(Lhere was no response. ) 

Senator ScuorpreL. We will call Mr. Harold Hammond, executive 
vice president, Transportation Association of America. 

Mr. Hammond, you have a written statement here, you may proceed, 
sir. 


STATEMENT OF HAROLD F. HAMMOND, EXECUTIVE VICE PRESI- 
DENT, TRANSPORTATION ASSOCIATION OF AMERICA, WASHING- 
TON, D.C., ACCOMPANIED BY FRANK A. SMITH, DIRECTOR OF 
RESEARCH, TRANSPORTATION ASSOCIATION OF AMERICA 


Mr. Hammonp. Thank you very much, Mr. Chairman. My name 
is Harold F. Hammond, I am executive vice president of the Trans- 
portation Association of America. I have with me here Frank A. 
Smith, our director of research. Possibly I should point out at the 
beginning neither one of us are lawyers. 

The board of directors—by the way, I am just going to brief this, 
if that is all right. 

Senator Scuorrret. That is all right. 

Mr. Hammonp (continuing). May 12, and after analyzing and con- 
sidering the proposals contained in the two bills concluded that more 
experience with the present law is desirable before any changes are 
made in it. This is our position, Mr. Chairman, as you just asked 
the previous witness, we don’t think enough time has elapsed yet to 
really pass judgment on the present law. Maybe I should stop right 
here and explain a little bit about our board of directors. 

Senator Scuorrre.. It would be helpful for the record, sir. 

Mr. Hammonp. It is composed of a cross section of users of all 
kinds of transportation, investors, banks and insurance companies, 
carriers, carriers not only railroads but trucks, buses, airlines, water 
carriers, freight forwarders, pipelines. It also has a good represen- 
tation of agriculture on the board as well as representatives from the 
general public. In all there are 100 on the board and at the time 
this action was taken there was approximately half or a little more 
of the board present here at the May meeting. 

This subject was given a lot of consideration and during the course 
of the consideration it seemed to me the board brought out five reasons 
why it felt that no action should be taken, no amendments made to 
this section at the present time. 

Senator Casr. Excuse me one second if I may. In the description 
of the composition of your organization you represent freight only 
and no passengers ¢ 

Mr. Hammonp. Oh, plenty of passengers. 

Senator Case. Youdo? I just wanted to get that. 

Mr. Hammond, will you explain that just a little bit? 
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Mr. Hammonp. On the passenger side we have, of course, in the 
board those that are interested from a carrier’s standpoint obviously, 
bus side, Greyhound is on the board, railroads are represented, airlines 
are represented. 

Senator Case. No organization of passengers as you do have organ- 
ization of shippers ? 

Mr. Hammonp. No, there is no passenger organization that I can 
think of offhand. That is correct. 

Senator Cass. That is all I wanted to find out. 

Mr. Hammonp. But we do have a number of people that represent 
the general public which, let’s say, could be put in the passenger 
classification. 

Senator Case. Thank you very much, Mr. Hammond. 

Mr. Hammonp. The first reason that the board brought out for this 
action was that it observed at that time there were really a very few 
notices of proposed discontinuance that had been filed with the Com- 
mission. Actually at that time there were only 36. Now, of course, 
I believe, it is 42 or a few more. I was impressed by Mr. Maloney’s 
testimony recently when he pointed out that in these 42 cases it in- 
volved a discontinuance of 114 trains or slightly more than 2 percent 
of the total passenger trains in operation. 

From time to time the statement has been made that there is a 
wholesale discontinuance of passenger trains taking place. I would 
say to the New Jersey commuters that probably sounds true, but for 
the country as a whole, and that is what we are considering here, you 
could hardly consider that 2 percent discontinuance is a wholesale 
discontinuance of passenger service. 

Senator Casr. Would you not think we ought to consider both the 
country as a whole and the New Jersey commuter ? 

Mr. Hammonp. Granted. New Jersey is a part of the United 
States. 

Senator Case. We think so. 

Mr. Hammonp. Having lived there for some 10 years I know the 
State quite well. 

The second point the board brought out in reaching this decision 
is it observed that. the ICC is already holding hearings on all these 
discontinuance cases; only one, I believe, exception to that. It would 
hardly seem necessary, therefore, to write into law something that the 
Commission is already doing and I think, knowing the makeup of the 
Commission, it will continue to do this without having it written in 
specifically in the Interstate Commerce Act. 

The third point that the board brought out was that if you were 
to take away the 4 months period in which the Commission must act, 
it doesn’t actually have to act within the 4 months, as I read the act 
they can hand down a decision later than that and actually order the 
railroad to put service back into operation, but if you were to take 
away any of the time limits at all of the 30 days or 4 months as now 
prescribed this would have a tendency to slow down these decisions 
made by the Commission; they could drag out into many months. 

This again would mean that the shipper would have to subsidize 
more than ever the unprofitable passenger service. This, too, has 
been enlarged upon to some extent by various witnesses so I don’t 
think it is necessary to cite examples. 
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The fourth point, and this is the important one, Senator Case, that 
I mentioned at the outset. There is a national interest involved here. 
The legislation was written for the Nation or the benefit of the 
country as a whole. We doubt whether the Nation would be served, 
the national interests, to any extent if the law was changed. It might 
benefit to a degree a single State or several States, but the Nation as 
a whole we do net believe would be benefited by a change in the law 
as it presently stands. 

There is also a considerable question or doubt here of whether the 
a sme measures will really ae solve the commuter problem. 
Some of the witnesses pointed out that it might do just the opposite 
and I have observed that certainly in New York State and New 
Jersey have both speeded up their activities within those 2 States in 
trying to do something about the commuter problem and solving it 
since this law was passed last fall. 

Now, to change the law, go back to somewhat like it was before, 
might have a tendency to slow down the interest of those two States 
to solve their respective commuter problem. 

Finally, the board observed that this committee, the Interstate and 
Foreign Commerce Committee has underway an exhaustive study of 
various transportation subjects, Senate Resolution 29, that includes the 
commuter problem and as I understand it that study will cover the na- 
tional interest that should be displayed in the commuter problem and 
there is a serious question, to what extent should the Federal Gov- 
ernment get into a local or metropolitan problem of this nature? 
That, I presume, would be brought out in Senate Resolution 29 and 
eventually would be proposed in legislation if it was found that 
there was something that the Federal Government should be doing 
about the commuter problem. 

So, for these several reasons mentioned, five specifically here, our 
board of directors took the action it did in May and said that it was 
not in favor of the passage of either one of these bills at the present 
time; needed more experience with the present law. 

Senator Scnorprren. Senator Case ? 

Senator Case. Mr. Hammond, I just have a couple of observations 
really. I do want to make it clear that it isn’t for the benefit of 2 
percent as against the rest or anything of this sort, the idea is to 
promote fair procedures for the 2 percent as well as for the rest, 
as well as for the whole country and it is fair procedures that we are 
concerned to get here. 

I don’t want to get into a discussion with you as to whether com- 
muter problems are proper concerns for the Federal Government 
or not, except I think this is again a question of balance and degree. 
I do point out that the Transportation Act of 1958 puts the Federal 
Government squarely into the commuters business by permitting 
abandonments of trains and whatnot where it is conceded that the 
commuter business has a detrimental effect or loses and so forth on 
the operation of interstate traffic. 

I would be grateful if there were anything in your experience that 
would give us a degree of factual help in regard to the problem that 
we are facing here. I fully agree, of course, and have said many 
times that the Federal Government is not the agency with the prim- 
ary responsibility for the solution of the problem in this area that 
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we are facing especially in New Jersey and in the metropolitan areas 
adjacent to it. The States and communities have got the primary re- 
sponsibility. This bill is designed chiefly to prevent the destruc- 
tion of the facilities until a reasonable time has been permitted and 
that is the whole purpose of this bill as well as to provide a fair 
procedure for the operation of the transportation system. 

Mr. Hammonp. Well, Senator Case, is it not so that the law as it 
now stands gives the right to the Commission to continue any of 
these trains for a year if proof is shown that that train should be 
continued? And wouldn’t you hope that within a year’s time, 
actually after the order that is 14 months, let’s say, from now, or 
rather 16 months from now that would be involved, wouldn’t you 
hope that in 16 months time from today that New Jersey might come 
up with some of it own answers to the commuter problems? 

Senator Casr. Well, I’m not saying that New Jersey is acting as 
quickly as it ought to by any means, and I don’t think it has. On the 
other aieth well, it’s possible for the Commission to delay action in 
a particular case or if it wants to, as you suggest, that is quite differ- 
ent from legal procedures requiring a hearing; there was none held in 
the discontinuance case that started most peoples apprehension of 
the ferries and shore railroad and what not, followed by the West 
Shore’s applications to abandon because it didn’t have any other 
passengers. Of course, it had no other passengers when the only way 
they had to get to New York had been discontinued. 

Mr. Hammonp. Wasn’t that tied in eight or nine hearings pre- 
viously on the ferry case ? 

Senator Case. There had, indeed, been hearings. 

Mr. Hammonp. That was an abandonment case, I appreciate that. 

Senator Case. And it was an entirely different basis and different 
considerations and burden of proof. 

You made one other point which in general, of course, I would 
agree with you: there should be adequate experience before we unduly 
tinker with legislation. It is a question of what happens in the 
meantime. It seems to me that there has been plenty of time to 
demonstrate that applications can be filed, disposed of and service 
wiped out so that we have the basis already in experience to want to 
have reasonable procedures, and that is all we are arguing for. I 
suppose if I were a railroad man I would like to have complete free- 
dom to provide service of any kind, but this isn’t the kind of busi- 
ness that railroad people are in. 

Mr. Hammonp. What would happen in answer to your question 
that you just raised, I'll counter with a question: If the Commission 
saw fit to go ahead and hand down a decision in 4 months or 5 months 
you would still have the same effect as far as the time element is con- 
cerned, whether it was written into the law or not. 

Senator Case. We don’t want the Commission to take any longer 
than it needs to, 10 minutes if that is enough time, for decision after 
an adequate hearing. We do want adequate notice, we want adequate 
hearing, we want the people with the facts to have to put them into 
the record and that’s what the point of this burden of proof thing is. 
I agree with most of the railroad witnesses that in most cases certainly 
where you do come to a hearing, you do make a record with all the 
facts in it. There is no question about that. The point is that in all 
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a hearing is not required now, and, again, there is nv purpose in a 
hearing if the facts can be had without a hearing; but the burden of 
what to be put into the record, subject to appeal, the facts that justify 
the discontinuance. 

Well, I am obliged to you. I thank you for permitting me to dis- 
cuss this with you. It helps me to have that opportunity. 

Mr. Hammonp. I do think this committee has at its disposal 
through Senate Resolution 29 a wonderful vehicle to get to the root 
of this commuter problem and possibly to answer some of your specific 
problems if it is found that the Federal Government does have a more 
direct interest in the local problem. 

Senator Case. I agree and this very definitely is going to be our 
objective, I am sure. The point is that while that study 1s going on 
we don’t want the sands to be drained completely out of the bottom by 
the destruction of all the commuter services. 

Thank you very much. 

Senator ScHorrret. Mr. Barton, do you have any questions? 

Mr. Barron. Just one, Senator. 

Mr. Hammond, are transportation and labor groups represented in 
the TAA ¢ 

Mr. Hammonp. No, they are not. It is purely a public and man- 
agement, agricultural. We have no labor committees. 

Mr. Barron. Thank you, sir. 

Senator Case. How many public members are there and who 
chooses the members, if I may ¢ 

Mr. Hammonp. Well, in the first place, the association has about 
2,000 members, anyone can join—we would be glad to take your ap- 
plication for membership—— 

Senator Casr. Perhaps I couldn’t afford it. What does it cost ? 

Mr. Hamm™onp. For an individual it’s $5 or $10. 

Senator Case. $5 or $10? 

Mr. Hammonp. Yes. 

Senator Case. Can you choose which you pay ? 

Mr. Hammonp. Well, if you want to be a voting member it is $10. 

Senator Cass. I get you. 

Mr. Hammonp. But as far as corporate membership is concerned 
we have over 1,000 of those made up of anyway from very small cor- 
porations to the larger ones. 

Senator Casr. Are most of them shippers? Is that why they are 
members ¢ 

Mr. Hammonp. Yes. 

Senator Case. How many public members do you have? 

Mr. Hammonp. I would say that it is something like 400 out of the 
2,000. In one way or another that many represent the public. We 
have a number of attorneys, we have doctors, we have educators, quite 
a few educators in the membership. 

Senator Casr. That is interesting. How do they get on the roster ? 

Mr. Hammonp. Well, they are interested in developing, maintain- 
ing a healthy private enterprise transport system in this country. 

Senator Casr. You mean teachers of subjects allied to transpor 
tation, economics ? 

Mr. Hamm»onp. A lot of those. 

Senator Case, That is the kind of educators you meant? 
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Mr. Hammonp. That iscorrect. Economists of various schools and 
all, they want to be kept advised of what is going on, developments 
and the like. 

Senator Casr. And your membership in the association carries with 
it a certain amount of statistical information flow and that sort of 
thing which is helpful ? 

Mr. Hammonp. Right. One of the jobs of Mr. Smith here is to 
see that the membership is well provided with up-to-the-minutes facts. 

Senator Casr. Of your public members how many pay $5 and how 
many pay $10? Roughly. 

Mr. Hammonp. As I remember last it is about equally divided in 
the thousand in that class; in other words, about 500 pay $5 and the 
other 500 pay $10. 

Senator Case. Thank you. 

Senator ScHorrreL. Any further questions? 

Mr. Barron. No, thank you. 

Senator ScHorrret. Thank you very much, Mr. Hammond. 

Confirming what Senator Smathers, who had a matter on the Sen- 
ate floor that required his attendance, stated before he left, tomorrow 
we will hear Mr. Shoemaker and Mr. Taber and Colonel Roberts if he 
appears. 

Following, the next day, we will hear Mr. Leighty and Mr. Perlman, 
and this hearing will be in recess until tomorrow in this same room at 
10:30. 

(Thereupon, at 11:50 a.m., the subcommittee was recessed to re- 
convene at 10:30 a.m., Wednesday, July 29, 1959, in room 1202, New 
Senate Office Building.) 
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WEDNESDAY, JULY 29, 1959 


U.S. Srates Senate, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Surrace TraNsportaTION SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:30 a.m., in 
room 1202, New Senate Office Building, Hon. Clifford P. Case 
presiding. 

Senator Case. The subcommittee will come to order, please. 

Among the witnesses listed for today is Mr. Perry M. Shoemaker, 
president of the Delaware, Lackawanna & Western Railroad Co. 
Mr. Shoemaker, are you ready to give testimony ? 

May I say as a resident of New Jersey and friend of Mr. Shoemaker 
it is a great pleasure to have him here. Iam sorry that my colleagues 
on the subcommittee, except myself, are unable to be here at the 
beginning. I hope some will be here before you finish. 

Mr. Suormaker. Thank you very much, Senator Case, for the 
opportunity of appearing here today. 

enator Casr. Do you have a prepared statement ? 
Mr. SHormaker. I do not have a prepared statement, sir. 
Senator Case. You go ahead in your own way. 


STATEMENT OF PERRY M. SHOEMAKER, PRESIDENT, THE DELA- 
WARE, LACKAWANNA & WESTERN RAILROAD CO. 


Mr. SuHormaxker. For the record I am Perry M. Shoemaker, presi- 
dent of the Delaware, Lackawanna & Western Railroad Co. I have 
had considerable exposure to passenger service problems, having 
started with the Pennsylvania, served with the Erie, and then was 
with the New Haven for 7 years before coming to the Lackawanna, 
in 1941, with which company I have been superintendent of the Mor- 
ris-Essex Division where most of our passenger service is. I have 
been general manager, operating vice president, and have headed the 
company since August 1, 1952. 

Also in the line of exposure to transportation background, I had 
the privilege of being chairman of the Transportation Subcommittee 
of the second Hoover Commission. 

Now, with respect to the legislation here under consideration, and 
I am speaking particularly to S. 1331, as I happen to feel that it is 
the more vicious of the two bills, this legislation is not warranted 
in the public interest, and I strongly urge this committee to reject 
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any weakening of the Transportation Act of 1958 until that act has 
had an opportunity to be tried and tested. There has not been experi- 
ence enough with it, as yet, to come to the conclusion that it is inade- 
quate, that it is conducive to hurting the public interest, or what it is 
conducive to providing some kind of a discrimination in favor of the 
railroad industry. 

I am going to talk very plainly about this, Senator Case, and I 
can assure you that I have no intention of being offensive or disagree- 
able, in a personal way, and I know that you know me well enough 
to understand that, sir. 

Senator Casr. I understand fully, and I think frank talk is the 
only way to talk. I shall try not to use the spot that I have up here 
in that regard. 

Mr. SHormaker. I am sure you will. 

It is my belief that this legislation, rather than being created by 
public demand, by generation of real public concern, is, to the con- 
trary, No. 1, prolabor legislation, in its proposed application of con- 
ditions to taifroad people, a group of railroad people, not previously 
concerned. 

I think it is legislation which is attractive and encouraging to the 
trucking industry, because it comes close to mandating a continuing 
freight subsidy of passenger service, to the detriment of the competi- 
tive position of railroad economics and railroad competition in the 
freight field. 

Senator Casr. Excuse me. Are you talking about S. 1331? 

Mr. SHorMAKER. Yes, sir. 

Senator Casr. One, it is prolabor and, two, it is mandating—I 
don’t want to interrupt you. I just want to be sure it is the bill. 

Mr. SHormaker. Yes. It tends to maintain passenger freight losses 
by freight service, in the sense that it would make it so difficult to 
reduce service which is not economically needed in the public interest. 

I think it gives New Jersey commuters encouragement to feel that 
by confusing this issue, by creating difficulties in changing deficit 
service, they can contizue to have a commutation service which does 
not economically stand on its own feet. 

And in summary of that point, of those three points, if you will, 
looking at this bill, S. 1331, in its bare impact, it is an encourage- 
ment to further socialization of American transportation and I think 
any of us should look at it very truthfully before we accept legisla- 
tion which does that. 

I call the attention of the committee to the fact that the railroads 
in the northeastern part of this country are still in anything but 
favorable economic shape. 

This is so for many reasons: Many reasons which this committee, 
which this very subcommittee went into so extensively last year and 
considered so carefully before they recommended the legislation which 
has become known as the Transportation Act of 1958. 

But may I call your attention to the fact that for the first 6 months 
of 1959, the Lackawanna Railroad, my own company, has operated at 
a deficit of $1,866,000. 

The Jersey Central Railroad, at a deficit of $1,797,000. 

The Lehigh Valley, at a deficit of $1,602,000. 

The Erie, at a deficit of $161,000. 
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The Susquehanna, at a deficit of $233,000. 

The Long Island, at a deficit of $216,000, in spite of their tax help. 

The New Haven at a deficit of $3,277,000. 

And finally, the Boston & Maine, at a deficit of about $800,000. 

I do not have their exact figure for the first 6 months. 

I would call the attention of the committee to the fact these rail- 
roads I have listed are all suburban passenger carrying railroads, 
indicating quite clearly, I think, as this committee found last year, 
that the economic impact of commutation service, in competition with 
facilities provided by taxation, has an undesirable and dangerous im- 
pact upon the health of the enterprise involved. 

Now, as I read what has been said about this legislation, as I read 
the statement you issued to the press, Senator Cash, on July 9, I 
interpret this legislation as being designed to save commutation. 

In applying it to my own railroad, then, what are we talking about? 
What is the history of the railroad economic problem in New Jersey, 
affecting the Lackawanna Railroad? If I may take just a moment to 
give the committee the background of this, it perhaps would be help- 
ful in understanding my position. 

The Lackawanna is a little over 100 years old. Until the past 20 
years it was properly known as the “Road of Anthracite.” Anthra- 
cite coal produced great earnings for Lackawanna, and made it a 
highly prosperous railroad and under such circumstances passenger 
losses, commutation losses in New Jersey were not of such importance 
as they were in immediately past years. Throughout our past history 
the Lackawanna has taken pride in operating a superior passenger 
service and we still have a superior passenger service today, between 
New York and Buffalo. We are not one of the managements who 
believe that we should discourage people from riding trains. To the 
contrary, our effort has been and is to keep passengers on these trains 
and to keep them operating as long as we can produce income for 

assengers, mail and and express, sufficient to operate them on a 

reak-even basis. The Lackawanna electrified most of its suburban 
territory in 1931. 

Then in the recession of the 1930’s, came a very critical period in 
Lackawanna’s history. 

Our anthracite mines had been divorced from Lackawanna, back 
in 1924 it being a matter of public interest that a railroad should not 
own mines, and mine the coal and sell the coal and sell the transpor- 
tation, so that was divorced and the Lackawanna mines became the 
Glen Alden Coal Co. 

As coal declined in importance and the business recession of the 
1930’s came into being, the Lackawanna very nearly went into 
bankruptcy. 

With these suburban losses at that time being a contributing factor, 
but by far not the major one—not the major one. And World War 
II tended to bail out the Lackawanna, and advantage was taken of 
the opportunity to merge the 19 leased lines composing the Lacka- 
wanna Railroad into one system, reducing fixed charges, setting up 
contingent charges in lieu of some of the former fixed charges, so 
we came out of the war in a healthier financial state, and with a 
healthier corporate structure, in that sense. 
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Now, let me compare just a few things between 1948 and 1958. Iam 
taking the first year after the war and I am taking the last full year 
that we have had. 

In that period, the Lackawanna paid New Jersey taxes of $32 
million—$31,800,000, to be exact. Our suburban commutation and 
train service-ferry deficit was another $32 million. : 

Those two things together have been a continuing drain upon the 
economic health of the Lackawanna in that entire period, since the 
war, we have paid stockholders less than $10 million, or 55 cents per 
share per year in that period. We have paid no dividends in the past 
2 years. 

In this postwar period, anthracite has continued to decline—down 
two-thirds in the 10-year period. 

General freight revenue has gone down from $56 to $48 million in 
spite of 12 general rate increases, reflecting the terrific diversion of 
business to the trucking industry in the eastern area where cities are 
close together and terminal expenses of the railroads are high. Our 
passenger revenue has decreased from $10.8 million to $9.3 million in 
this period, indicating that our efforts to sustain passenger service 
have not been conducive to doing it successfully. 

Our income available for fixed charges was $11.8 million in 1948 
and it was less than a million dollars in 1958, against fixed charges 
of $4,400,000. 

Our employment in 1948 was 13,618, on the average. 

Last year it was down to 7,331. 

It is currently about 200 less than that. 

But in the drop of employment from 13,600 to 7,300, our payroll 
increased from $4814 million to $50.7 million. 

Or changed from 53 cents per dollar of revenue for payroll and 
been taxes, and fringe benefits connected with it, to 67 cents per 

ollar of revenue. 

So far as I know, that is one of the highest, if not the highest in 
the country. 

And, of course, last year we had no return whatsoever on capital 
investment. 

Now, in this same period of 11 years, railroad commuters, between 
New Jersey and New York, have dropped from 101,000 to 69,900, by 
all of the railroads collectively, according to figures compiled by the 
New York Port Authority. 

Bus commutation has increased from 37,000 to 56,000 per day, 
and private automobile commutation from 15,000 to 33,000 per day. 

Senator Casr. Mr. Shoemaker, excuse me 

Mr. SuHoemaker. That is rush hours entirely I am talking about, 
Mr. Case. 

Senator Casr. Do you have your own figures on the commuters, 
for the Lackawanna? 

Mr. SHormaker. Yes, sir. 

Senator Case. Whenever it is convenient we would like to have 
them. 

Mr. Suormaxer. I would be glad to put them in the record. 

An interesting aspect of this is that the non-rush-hour transporta- 
tion to and from New York, by railroad, has dropped from 97,900 
to 41,000 people a day. The bus just about held its own in non-rush- 
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hour, and increased from 50,000 people to 56,000, but the private 
automobile practically doubled and went up from 66,800 people to 
121,700, confirming, I think, that that is the area that has drained 
business away from the railroads and left them substantially op- 
erating a commutation service, not an essential, and used by the 
public around the clock passenger service. It may be of interest 
to the committee to know that 1957 was the first year that total 
bus travel to and from New York, commutation and noncommuta- 
tion, exceeded rail travel. 

Senator Scuorrren. On all railroads ? 

Mr. SHOEMAKER. Yes, sir. 

Now, gentlemen, it is important, I think, to recognize why pas- 
sengers have deserted the railroads—who are privately maintained 
and privately operated—why have passengers left us? First, our 
Federal and State highway program has absorbed further non- 
tax-producing property, with the capital cost supplied by the users, 
as you know so well. Just in the period 1953-57, $103 million was 
spent in New Jersey on highways, a little less than half of that 
coming from the Federal Government. 

The port authority now has competitive facilities with the rail- 
roads in New York, from the standpoint of trans-Hudson trans- 
portation. 

Their investment in nonrailroad transportation facilities is now 
something over $800 million. 

Bridges, tunnels, airports, bus terminals, truck terminals. 

Again we have the picture of a public authority or a quasi-public 
authority supplying facilities, building them, providing the capital 
for them, for our competition. And, of course, not in these figures 
at all are the New Jersey Turnpike and the Garden State Parkway, 
which have taken more property off of the tax rolls, in our small 
State. 

The effect. of the availability of this great highway system, with 
its fine connecting tunnels and bridges to New York has been to 
leave this concentration of patronage on the railroads in the rush 
hour, and it creates just an impossible economic situation, because 
your entire plant, the Lackawanna to be specific about it, han- 
dling about 26,000 commuters a day is used extensively for 114 
hours in the morning, and 114 hours at night, 5 days a week, and 
our people are paid 8 hours pay, are perfectly willing to work but 
there is no patronage to justify their working during the other pe- 
riods, and we have the investment in interlocking towers and mul- 
tiple tracks and in cleaning yards and storage yards and equip- 
ment to have this very limited amount of usage. 

There are few business enterprises of any kind in this country 
which can use their equipment facilities 15 percent of the time, 
and break even, let alone make money. 

I have given you a picture of our freight business, because the 
impact of that has been very important upon the suburban passenger 
traffic, on our suburban passenger business, and our ability to pro- 
vide that. business, because as our freight earnings have declined, 
freight has become more and more in an impossible position with 
reo to subsidizing these commutation and suburban service 
osses. 
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Starting in 1951, the Lackawanna has conducted a continuing cam- 
paign of education and effort with the State authorities in New 
Jersey, to find an answer to these commutation losses. 

We do not believe and we are not one of the roads that want to 
go out of the passenger business for the sake of getting out. I 
personally believe that commutation service is highly desirable, if 
not essential, to the people of northern New Jersey, in the area 
which we serve. But at the same time there is no reason for my 
company dissipating its assets and approaching bankruptcy through 
the continuing drain of cash in supplying this service at a loss, no 
longer a monopoly, but now in great competition with our high- 
Way system. 

Senator Scuorrpret. What is your answer to it, as you view it? 

Mr. SHoemaxer. We have, Senator, in New Jersey, at the moment, 
under consideration a plan to take surplus revenues from the New 
Jersey Turnpike, which is a toll road, with those revenues—excess 
revenues to be used by the State at its discretion and where it is 
clearly in the public interest, for various transportation purposes, 
not limited to railroads, and one of the matters under study right 
now is the substantial reduction, if not elimination of railroad taxes 
in the State of New Jersey, through the use of these funds, the 
theory being the surplus turnpike funds would go into the State 
treasury and the State would reimburse the communities for taxes 
which they would no longer collect indirectly from the railroads. 
That may be an important step. This New Jersey action is of great 
interest from another standpoint: It is the first time, to my knowl- 
edge, that any State or that the Federal Government, in its study 
of transportation, has looked at the integration of transportation, 
as a whole, and has looked at the problem of handling people with- 
out regard to being sympatheti¢ to the railroads or the buses or the 
private automobiles, as such. 

I think the approach that has been made to this has been very 
healthy. 

This plan has evolved from the State administration. It was 
placed before the Legislature of New Jersey last Monday. It is not 
a simple matter to work out. Not only must the legislature approve 
it, but it must go to the people in a referendum because if surplus 
turnpike income is taken away from the bondholders, in effect, thus 
slowing down the retirement of the bonds, there must be a constitu- 
tional change with the concurrence of the people and after which it 
has a third step, namely, to have the concurrence of the bondholders 
who will be on the one hand receiving a State guarantee of their 
bonds, but on the other having a much slower rate of retirement of 
the indebtedness of the turnpike. 

The Legislature of New Jersey, on Monday, considered this, and the 
implementing legislation passed a second reading in the assembly. 
It requires a third reading which will take place about August 10, 
if I am not mistaken. 

The New Jersey Senate has not acted upon. it and will not meet 
again until the end of August. If no action is taken by the 15th of 
September, it being my understanding that a 45-day period is required 
between the authority for a referendum in the legislature and placing 
it upon the ballots, then it seems probable that there will be no action 


this year. 
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That is what is being done in New Jersey at the moment. 

I am hopeful that it will be successfully accomplished. I am 
not completely comfortable that it will be and from the standpoint 
of our own railroad we are watching this development with great 
interest because it apparently is a means of saving or helping save 
railroad service for the commuters and the communities, if they want 
it. 

Senator Scuorrrer. Listening to the testimony here, and I know 
nothing about it personally—and I have no reason to doubt that the 
testimony offered is substantially correct—with due respect to my col- 
league here, it has been pointed out that in the State of New Jersey 
railroad taxes, in the judgment of some, are excessively heavy. Is 
there anything being done about that that would give you some 
encouragement ? 

Senator Casg. I think if I may interject just for the purpose of 
getting this on the record, it might be very helpful to have it on the 
record and also to distinguish between the county, State and local 
tax burdens. 

Mr. SHoemaker. I will be very glad todo so. 

If I have left any impression in what I have said that New Jersey 
has, up to this time, been awake and cooperative and interested in 
this problem, responsibly interested in this problem, then I have left 
the wrong impression with you and I did not so intend. 

I was just starting to say that in 7 years of effort which has involved 
educational campaigns with our commuters, and involved dinners 
with the mayors and planning board chairmen in our territory, trying 
to work out with them what we can do to help ourselves, and what 
must be done at the State level, we have gone through that entire 
period without having any responsible State action up to this time, 
either in the direction of tax relief and very little in the direction of 
cooperation with respect to train service, until the Transportation 
Act of 1958 was passed. 

I would like to come back to that after specifically clarifying this 
question of taxation. New Jersey has a complicated railroad tax 
structure incorporated in a special statute, not a part of the general 
tax law of the State. 

Under this there are four general classes of railroad taxes, all col- 
lected by the State. 

The major one involves the tax on so-called class 2 property, class 
2 property being every part of our railroad in New Jersey used for 
transportation that is outside of a 100-foot right-of-way. 

What does that mean? It means our yards and terminals and 
freight houses and our stations are substantially all in the class 2 
property category. , 

A State franchise tax, a State personal property tax remain with 
the State when collected. 

Then there is a further complication in the New Jersey law which 
provides that there is a maximum taxation of $4,500 per track mile, 
thus putting a ceiling on your total taken in relation to the trackage 
you have in the State, and if the ceiling results in a reduction in taxes 
as otherwise computed, then the reduction comes from the taxes which 
the State would otherwise handle, or otherwise receive and hold. 

Last year the Lackawanna had paid taxes, local and class 2 property, 
of $2,859,000 in New Jersey. The only State tax we paid was a 


. 
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$42,000 franchise tax, the re: ison being that we have deliberately 
taken up every piece ‘of track in New “Jersey that we can take up, 
from the standpoint of reducing our track miles, thus reducing our 
maximum tax, and the effect of that, last year, was to reduce our State 
taxes which otherwise would have been paid, by about $450,000. 

But with all of that, New Jersey’s taxes are by far the highest of 
any State in the Union. 

Of these property taxes that we have, I told you that last year there 
were $2,859,000, and $214 million of that went to one county in New 
Jersey, to Hudson County, in which county our terminal properties 
are necessarily located. It is on the edge of the Hudson River. It 
is where our New Jersey-Hoboken Co. crosses to New York, where 
our terminal yards are, where our major piers are, and the result is 
we have been a aptive taxpayer, and are, in Hudson County—a 
county which has no interest in commutation. service as such, a county 
that has had a long history of enjoying tremendous income from the 

railroad industry. It is a rather vicious thing because the ease of 

money from the railroads has resulted in a very loosely run govern- 
ment in Hudson County. The per capita cost is something over 
twice that of any other counties in the State of New Jersey and in 
fact one of the highest per capita county government costs in the 
country. 

So there has been a great political problem in New Jersey on 
changing this tax structure because of the impact of taxes on Hudson 
County ‘and the reluctance of the commuting counties, if you will, 
to absorb the burden which has the effect of helping Hudson County 
maintain this kind of income. 

This turnpike surplus revenue plan is the first time that anyone in 
New Jersey has come up with a plan which would seem to have the 
effect of not further increasing taxes for the State as a whole and 
at the same time would find a way of reducing railroad taxes and still 
keeping the communities with their tax income, 

It is pulling yourself up by your bootstraps, to a degree, but it is 
a rather painless way of doing it, politically speaking. 

Whether it is the sole answer to maintaining ‘this commutation 
service or not, I do not know because it is too early in the game to 
have any expression of policy from these State people as to how much 
help they propose to give the railroads, or on what basis. 

It is in a very nebulous form and at the moment the effort is to find 
a way to get the funds and then decide how to use them. 

Now, with respect to the report of this committee last year, it 
emphasized the responsibility of State governments and local govern- 
ments to meet this problem at the local level. I wish to cles ante en- 
dorse, plainly endorse, the stand of the committee last year. I do 
not believe that these commutation losses are a Federal problem. I 
think that they are essentially a local problem which we should either 
work out at the local level, or let the service come off, if there cannot 
be found a way to support the cost of the service which the people 
of the State feel is necessary to be operated. 

Now, I told you that the Transportation Act of 1958 resulted in a 
changed policy in New Jersey with respect to train service changes. 
Let me illustrate that. Before the Transportation Act was passed, 
we had before the New Jersey Board of Public Utility Commissioners 
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in 1955 a case to discontinue our Boonton line passenger service, 
suburban service, on the theory that there were alternative and 
_parallel lines that would handle it. We were losing about $1 million 
a year on that particular segment of service. 

*. “The case was filed on July 11, 1955; 1114 months later, on June 20, 
1956, our request was denied and dismissed, period. We followed that 
in December 1956 with a compromise case before the New Jersey 
commission identified as case No. 9652. It would revise the service 
on the Boonton branch and would save about a quarter of a million 
dollars a year. It was filed on December 14, 1956. 

The first hearing was held on April 29, 1957. That was more than 
5 months later. 

In the meantime, earlier in April of 1957 we sat down with the 
users of the Boonton branch service and worked out a compromise 
train service acceptable to them, acceptable to the people that were 
using our train service, and in a hearing on April 29, 1957, that com- 
promise plan was given to the New Jersey commission. 

Therefore, there was no opposition to it other than labor opposition. 

There was nothing but concurrence and approval from the users of 
the service. 
. May, June, July, and August went on, and September, and October, 
and November, and it was December 18, 1957, when the New Jersey 
commission said, “Yes, you fellows can go ahead and make that train 
service change.” Twelve and one-half months making the savings; 
814 months after a settlement had been made, a compromise agree- 
ment with the users of the service. 

Let me give you one more case before the Transportation Act of 
1958. Case No. 9481 was filed on July 10, 1956 to consolidate a few 
trains on our South Orange and in our Montclair territory. 

It was not a big case. The yearly savings were only $75,000. It 
was filed on July 10, 1956. Hearings were not held until October, 
and there was not one single passenger or user objection to the train 
service change we proposed. 

A decision came out on December 11, and on January 6, 1958, 18 
months after we filed the case, we put in the change. 

What happened after the Transportation Act of 1958 was passed ? 

The committee will recall the extensive testimony that was taken, 
the extensive survey of State conditions which was made by this sub- 
committee and which is summarized in its excellent report. 

Last_ fall we took out our Binghamton-Syracuse service in New 
York State without a hearing of any kind whatsoever, with the au- 
thority of the New York Public Service Commission, after 30 days’ 
notice. The last service on our Syracuse branch, the last service from 
Syracuse connecting with our main line trains—two round trips— 
ray was that permitted by the New York State Commission ? 

t was permitted because there was no user objection to this being 
done. The communities had previously agreed to it. 

There was no need for a hearing. I am pointing that out. because 
where public interest is not ignored, where it has been investigated, 
where you have worked with your communities to find out whether 
or not they need a service, when they realize what it is going to mean 
in losses to them, and what it is not carrying, we receive fine coopera- 
tion in New York State. 
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And then on December 29 of last year we filed a case with the New 
Jersey commission. Actually it was split into two parts, one the 
electric part of our territory and the other the diesel part of our 
territory. It involved the discontinuance of some 84 trains a week 
in the electric territory and six on the Boonton branch. Because this 
Transportation Act of 1958 existed, because of the well known opper- 
tunity that the railroads had, for the first time, to place this kind of 
a problem before the Interstate Commerce Commission, instead of 
let it gather dust in the State files, we had a decision in there from the 
New Jersey commission within the 4 months period; we were granted 
a discontinuance of 71 of the 84 trains a week, and all of our requested 
service on the Boonton branch. 

In my experience with New Jersey, never have we had that kind of 
cooperation from the New Jersey commission and I think it was in the 
best interest of the people of New Jersey to permit us to combine trains 
that were not needed and permit us to save some part of these losses 
which we have been incurring. 

In connection with this New Jersey suburban service, the Lacka- 
wanna has not yet used the Transportation Act of 1958 with respect 
to bringing a case before the Interstate Commerce Commission. We 
have one case before the Commission now involving an interstate 
round trip of service between Hoboken and Scranton. It is not a 
New Jersey commutation train. 

Now, in the face of the governmental and port authority competi- 
tion, facility competition which we have in our State, I have got to be 
puzzled at the reason inherent in S. 1331 with respect to the burden of 

roof. 

r Burden of proof of what? Is there any better proof than the 
extent to which a user of a service selects that service rather than a 
competitive opportunity for transportation ? 

do not thing that actually this burden of proof question is too 
important because the railroad has to go into any case before the 
Commission with all of the information that it has, but it seems to me 
that it is eminently fair that the public, the users of transportation, 
are the ones who should support the need for it at a time when we are 
no longer a monopoly, but at a time when there are all kinds of 
competitive econ for transportation. ' ro 

The proposed change, the adoption of S. 1331 would, in my opinion, 
remove all pressure from the government of the State of New Jersey 
to take any local responsibility with respect to this suburban commu- 
tation transportation problem. 

I firmly believe that the passage of this act last year in its present 
form had a great deal to do with the State of New Jersey finally tak- 
ing action to set up a division of transportation in the State admin- 
istration, which organization is the one which has finally come up 
with this scheme of using turnpike revenues for producing transporta- 
tion for the public and preserving it to the extent that the public 
needs it. 

We had too many people in the State of New Jersey whose attitude 
was “let the railroads go bankrupt if necessary. We have got them 
over the barrel. They are good tax-paying people. Freight has sub- 
sidized this all these years and why change it ?” 

That thinking has prevailed among many people in New Jersey 
and it was the process of education over these past 7 years which I 
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think has tended to swing the pendulum the other way and the impact 
of the Transportation Act of last year was striking in bringing home 
to the people of New Jersey that for the first time the railroads could 
go outside the State for relief, if it does not come from within. _ 

As the president of the Lackawanna, I am sure that no responsible 
governmental authority would expect me to sit back and let our 
property dissipate its assets and go down the road to bankruptcy as 
the Long Island Railroad did because of this kind of a situation . _ 

Long Island has had a specialized and particular kind of relief. 
It is part socialization and it is part private enterprise today, but 
they are doing very well in supplying a commutation service at 
nominal loss. 

I am impressed, gentlemen, with the views of the Interstate Com- 
merce Commission with respect to this proposed legislation, S. 1331. 
I interpret their testimony as being substantially against the bill— 
that it is a fruitful source of litigation and sets up impracticable 
procedure—I think they are two quotes from the testimony of Com- 
missioner Tuttle. I agree with that statement. 

Senator Case. Mr. Shoemaker, if I may interrupt, I think it is 
only fair to point out that in several parts the Commission agrees 
with the bill. I wonder if you agree with the favorable parts of the 
Cospiienion's testimony, as you agree with its unfavorable com- 
ments ¢ 

Mr. SHorMAKER. Senator Case, the only strong agreement I saw in 
the Commission testimony on the legislation had to do with a desire 
for the extension of time, a desire to extend the limit of 4 months to 
7, I think was their recommendation. If there was evidence that 
the Commission really needed more time, I would not oppose it, but 
there has been no such evidence in any of the cases which have been 
heard so far under the Transportation Act of 1958. 

Senator ScnorrreL, Are you referring to the State of New Jersey 
and New York ? 

Mr. Suormaker. I am referring to the countrywide application of 
that, sir. 

Senator Scnorppet. I see. 

Senator Casg. I think the Commission people did testify they have 
kept up with this 4-month requirement at the cost of the other business 
of the Commission and the disruption of its operation and that is one 
of the reasons they favor this flexibility. 

Mr. SnoemMakeER. Does that not in part, Senator, come down to the 
administrative capability of the Commission within whatever budget 
the Commission has for its work ? 

Senator Casr. Right. That has a great deal todo with it. On the 
other hand, testimony on this question of time has come from others 
than the Commission too, the users and the communities. 

I think it is correct to say, and, of course, the Commission’s testi- 
mony and report will speak for itself—we do not have to argue about 
what it says, but I think it is fair to say also that it strongly supported 
tap ovision of S. 1331 in regard to the burden of waner question. 

r. SHOEMAKER. Well, Senator Case, in respect to the communities 
supporting this additional time, perhaps in what I said a few minutes 
ago I was a little unfair to the New Jersey Commission in blaming 
them entirely for the amount of time some of these Lackawanna 
cases have taken. 
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The fact remains where you have no time limit, where there is no 
terminal, it is a field day for lawyers representing communities, or 
the labor organizations or somebody else to ask for adjournments or 
error or rehearings or additional evidence or briefs or some- 
thing else. 

That is just a part of the trade and you gentlemen know it very 
well, and I am sure the committee last year—— 

Senator Yarsoroucu. I would just like to ask a question at that 
point. Would it not be a field day for the attorneys for the railroad 
too ? 

Mr. SHormaker. In using up time? 

Senator YarsoroucH. You mentioned a field day for the com- 
munity and labor unions. Would it not be an equal field day for 
attorneys for the railroads? 

Mr. SHormaker. I can assure you that when there is an exchange 
of briefs and so on between lawyers, the railroad lawyers are very 
seldom left very far beyond. It is a time-consuming matter, and [ 
think that the seriousness of it, gentlemen, is that a terminating date 
is a highly desirable thing in the public interest where you have 
operations involving such tremendous losses as are involved in most 
of these train service cases. 

Now, maybe 4 months is not right, but I happen to feel that it is 
working out pretty well. With respect to the burden of proof, I 
think the Commission’s testimony does speak for itself. 

Now, there is a particular point of 1331. To me it is the most vicious 
part of the bill. 

Senator Case. I wish you would not use that word so lightly, Mr. 
Shoemaker, if you don’t mean intended malice. I assume you don’t 
mean that. It is a nice word for a headline, but I don’t think it de- 
scribes accurately what you mean to say. If it does, by all means I 
do not wish to put words in your mouth. You used it once before in 
regard to the bill, 

fr.SHormaker. Yes, I did. 

Senator Case. And I would be glad if you made it quite clear what 
you mean. 

Mr. SHormaxer. When I say the legislation is vicious, I am not 
talking on a personal basis, as I said at the outset. I am talking about 
the impact of this kind of legislation upon the characteristics of pri- 
vate management trying to handle its business affairs. 

In this particular instance, I am referring to that part of the legis- 
lation which would effectively repeal 13(a) and put this train change 
matter under section 1, and it can be under no theory, so far as I can 
see, other that that to set up labor conditions, or the potentiality of 
labor conditions, with respect to passenger train discontinuances. 

Now, you gentlemen must know and certainly the testimony last 
year was extremely lucid about it, that featherbedding is one of the 
great problems the railroad industry has. It is not restricted to the 
railroad industry. We have perhaps a major social problem in this 
country with eee to featherbedding because it goes into a great 
many lines of endeavor. But it is serious to us. Certainly it inflates 
the cost of transportation to the public, and my reason for using the 
word “vicious,” Senator Case, is that S. 1331 would add another type 
of featherbedding to our problem. 
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Featherbedding by statute we already have in New York State 
with a full-crew law which we do not have in New Jersey, but this 
would bring it into New Jersey and take away from railroad manage- 
ment the opportunity of making savings through changing train 
service which the public no longer needs. 

Now, it would provide that after a finding of the ICC that public 
interest does not require the running of a train, that labor would be 
paid for a period of years for service 

Senator Casz. But individuals who lost their positions and were 
unable to get others would have this amount of employment insurance. 
You can put it that way too if you want to. 

Mr. Suormaxer. Well, Senator, railroad employees already have 
more unemployment insurance than any other some on the Ameri- 
can scene. A man with 5 years service is now protected for 2 years 
of pay. 

Senator Casr. There is no duplication in that too, sir? 

Mr. SHormaker. I would hope not. 

Senator Casg. I am sure there is not. 

Mr. SHormAxer. But if there is any hope at all for private enter- 
prise in railroad transportation, management must have the right to 
adjust its manpower to its real needs without penalty, just as our com- 
petition adjusts manpower without penalty. 

The corner grocery story that finds he can no longer successfully 
compete in the meat business will cut out his meat counter, but he 
does not pay his butcher for 4 years. You can carry this into manu- 
facturing. Youcan carry it into distribution. Why should we set up 
a new discrimination against the ability of the railroad industry to 
run itself as economically as it knows how ? 

We already have this unemployment and railroad retirement far 
beyond anything that industry as a whole has. I testified before the 
Senate prior to the passage of the last railroad retirement bill 
changes—and why? Because in the last year had we been under 
social security, my railroad would have paid $777,000, the same as the 
truckers paid, the same as industry paid. We actually paid last year 
$2,100,000 under railroad retirement and this new legislation raises 
this another million dollars over a period of 3 or 4 years. 

Labor in the railroad business has been well treated, and these con- 
tinuing discriminations further in favor of railroad labor, masane 
them different from the labor in the country as a whole, is in my boo 
just not an American way of doing business and is just a definite facet 
of forcing the railroad industry into socialism. 

This is punitive legislation in that sense. I think it has not been 
fully though out in that sense. Certainly it would place further 
economic hardship upon our industry and would adversely affect the 
public interest and I hope the committee will, after due consideration, 
agree that it is not a necesary or an advisable piece of legislation at 
this time. 

Senator Casr. Have you got 

Mr. SHormaxker. I have probably talked too long and apologize 
for it, but at the same time I do want to express my appreciation for 
the opportunity of discussing it. 

Senator Casr. Does that complete your statement ? 
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Mr. SHormaker. It completes my statement, except to answer one 
question of yours. 

Senator Case. First I would like to ask if my colleague, the Senator 
from Kansas, has any questions to ask you. 

Senator Scnorrren. I am sorry I was delayed with another com- 
mittee and did not get here in time to hear the first part of your 
testimony. 

I take it you are dieselized or you are electrified on practically all 
of your railroad operations? 

Mr. SHormaker. That is correct, sir. 

Senator Scnorpre.. I take it from your type of passenger equip- 
ment, as you indicated, you are trying to get this type of business and 
hold it and to that end you run some pretty efficient, well-equipped, 
clean-cut trains, do you not? 

Mr. SHoemaxker. That is right, sir. 

Senator ScHorrrei. Have you had any rate increases on the pas- 
senger side, the fares? 

Mr. SHormaker. We have not taken the last two—we have not 
= for or taken the last two general passenger fare increases 
which have been put into effect by some of our eastern competitiors 
in the railroad field. I assume your question relates to our main line 
long distance service rather than the commuter ? 

Senator Scuorpret. That is right. 

Mr. SHormaxker. We have done that because we have felt we were 
just about to the point where higher long distance fares would just 
drive people away at a faster rate to the airplanes and the highways. 
We have kept up for many months now a continuing program of 
newspaper advertising to encourage riders to come with us. 

Senator Scuorpret. And in spite of that you are still losing your 
commuter service, month by month ? 

Mr. Sxormaker. In spite of that our long distance service is drop- 
ping off in passenger patronage at the rate of about 10 percent a 
year. Our commutation service has not held itsown. That is largely 
because of the highway competition that has hit our short-haul 
territory. 

Our Montclair branch, for example, is adjacent to the Garden 
State Parkway. When that was opened up, we had a great loss of 
passengers who would take private automobiles and buses over to the 
middle of Manhattan rather than use our service. 

Senator Scuorrrex. Do you use trucking freight service, parallel- 
ing your railroad ? 

r. SHOEMAKER. Yes,sir. Let me qualify that just a little, Senator. 

We do not have completely, as yet, rights to parallel all of our rail- 
road from our 400 miles, Buffalo to New York. We are extensively 
trucking our l.c.]. in various parts of the railroad, and we are very 
heavily into piggyback service in competition with truck movements. 

Senator Scuorrren. In other words, what I am trying to bring out 
by some of my questions, for my own determination here, is this: 

Your railroad has used every means possible, passengerwise, 
freightwise, servicewise, to build up your volume to cut down these 
terrific deficits that you are sustaining. 

Mr. Suormaxker. We have exhausted our ingenuity in that respect, 
Senator. 
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One thing I might have mentioned was this: We were the first 
railroad in the last decade, certainly, to go extensively into coordi- 
nated service with others. We brought the Erie’s main-line service 
into our Hoboken station, feeling that the more intensive use of that 
facility would save money and it has. We are putting on the first of 
September an 80-mile coordination with the Erie between Bingham- 
ton, Elmira and Corning, N.Y. Again we did that because after 
study we found that was an intensity indication of the use of facilities 
that made sense and saved money. And, of course, as you know from 
the press, we are knee-deep in merger studies with the Erie Railroad. 

Senator Scuorrret. So I understand. 

Mr. SHormaker. And our application has been filed with the Inter- 
state Commerce Commission and we hope that hearings will be held 
this fall. 

Senator Scnorrre.. I appreciate hearing your testimony. It is 
not a very good picture, I would say, speaking as one outside your 
area of the country. I would say you have got a problem to try to 
work out. 

I happen to be one who feels, on this subcommittee, that there is 
some responsibility resting with Congress to wrestle with this ques- 
tion and come up with a more expedited procedure to cut down these 
losses, unless we want to force the railroad industry into Government 
ownership—and I am not prepared to do that unless I am absolutely 
forced to, while I am in the Congress. 

But I do feel there is a responsibility resting with these State 
commissions, and I speak as one who has served as chairman of my 
own State commission, to cooperate in this regard. And I am glad 
to hear you testify here, as you have, that since the passage of the 
Transportation Act in two instances where you operate, you have 
seen some expedited approach to this matter. I think to that extent 
it has been extremely helpful. 

I do not know what we are finally going to do with this legislation. 

Certainly it is going to be before us with the best information that 
we can garner from these hearings. Your testimony in this regard 
has certainly been helpful. 

Mr. SHormAxker. Thank you, sir. 

Senator Caspr. Counsel, do you have any questions? 

Mr. Barron. Yes, Mr. Chairman. 

Mr. SHormaxker. You pointed out earlier that the railroads in the 
Northeast were not in good shape and you pointed out a deficit for a 
number of lines. Is that correct? 

Mr. SHoEMAKER. Yes, sir. 

Mr. Barton. Is it not true that the problems of the northeastern 
railroads lie in the need for more consolidation and merger rather 
than in the passenger deficit situation? In other words, cannot your 
basic problem be solved by consolidation and merger rather than the 
reduction of passenger service ? 

Mr. SHormaAxker. Mr. Barton, I think it is awfully easy to over- 
simplify some of these thinks and say the major problem is the general 
passenger deficit or the major problem is lack of merger or the op- 

rtunity for merger. We havea highly complex business, with many 
acets of integration in it. 
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One major factor affecting the northeastern railroads adversely 
today is something over which we have no control whatsoever—namely 
the tun in foreign trade, the drop in exports of manufactured goods 
because of our inability to compete in foreign markets, as was true 
a few years ago. 

Up until the middle of 1957 the Lackawanna was a heavy handler 
of export iron and steel products. That has substantially tapered off. 

Mr. Barton. Let me put it this way 

Mr. SHormaxker. I will come back to your question. I just wanted 
to use that as an illustration of the things that affect us that we can- 
not meet and, of course, the St. Lawrence Seaway on top of that has 
seriously affected seaport business away from the eastern seaports. 

I thoroughly agree with your premise that mergers are desirable. 
I think this Erie-Lackawanna merger makes good commonsense and in 
my judgment it will be approved. I hope it will be a first step toward 
many mergers in the eastern part of the country and I would certainly 
agree with you that economically they are more badly needed in the 
Fast than they are in the South or the West. But I do not want to have 
that statement misunderstood as disparaging at all the importance of 
this passenger loss. 

Mr. Barton. It is more basic than the passenger situation though, 
is it not, sir ? 

Mr. SHormaker. Well—more basic in the face of highway com- 
petition ? 

Mr. Barton. I would think so; yes. 

Mr. SHormaxker. Well, I wonder. What section of the country has 
had any more intensive development of highways between our cities 
than the Northeast? And what section of the country has therefore 
had a greater and more intensive railroad competitive problem with 
respect to freight service, sustained by ourselves on the one hand, 
an sustained in part by the public on the other. When you go into 
merger, you meet some of the difficulties of competing with that, but 
you do not change the cause of your trouble at all. 

Mr. Barron. I think your analogy could be completed by asking 
what section of the country has more duplicating rail facilities. None. 
Is that right ? 

Mr. SuHormaker. I think that isa fair statement, sir. 

Mr. Barton. That seems to be a problem. With regard to the 
duties of a common carrier under the Interstate Commerce Commis- 
sion Act, do you think they should be relieved of all service that is 
not profitable or the responsibility for rendering all service that 
is not profitable? 

Mr. SHormaxker. I think, Mr. Barton, your question really comes 
right down to the base line—can you exist without regulation—does 
it not? 

Mr. Barron. No; that is not my question at all. I will put it 
another way. To what extent does a common carrier who has been 

iven authority to operate by the Government—to what extent does 
it have to render service that the public needs without it being a 
profitable service? That is really my question. 

Do you consider your railroad has an obligation to render some 
service that is needed by the public that does not pay you a profit 
for each operation ? 
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.) Mr. SuorMaxer. Well, I think this: We are in business to provide 
transportation. It is the only thing we sell. We are in business to 
make money if we can. I think one answer to your question would 
have obtained 25 years ago before the days of intensive competition, 
back in the monopoly days. There we unquestionably had a con- 
tinuing public interest which might well go beyond the question 
whether a specific segment of the operation made money or lost money. 
I don’t think that same obligation obtains today where there is com- 
petitive service available to the public. So I think we come back to 
the necessity of the Commission evaluating the economic health to 
the carrier on the one hand and the real public interest, essential of 
the public service in question, on the other. 

Mr. Barron. You do feel the Lackawanna has some duty to the 
commuters on its line, do you not? 

Mr. SHormaker. No. Let me give you a very bunt answer to that, 
Mr. Barton. 

The Lackawanna was instrumental in building up its commuter 
service. We encourage people to go to New Jersey, to settle out in 
our suburban area, and thereby we acquired, certainly at that time, 
a moral responsibility to continue to supply these people with 
transportation. 

But in the meantime, what have we done, governmentwise? We 
have built this tremendous competing highway system. We have 
built these tremendous tunnels and bridges and connecting through- 

yays and parkways. I do not believe that with the availability of 

other means of transportation the Lackawanna Railroad has any 
obligation to go down into bankruptcy supplying a service that does 
not pay for itself. 

Mr. Barron. It is not a question of going down into bankruptcy. 
It is just to what extent were you obligated. You say none. Do I 
understand you? 

Mr. Suoemaker. I think that is right. You asked my opinion as 
to that? 

Mr. Barron. Yes. 

Mr. SuHormaker. Yes. 

Mr. Barron. Thank you, sir. 

Mr. SHormaker. My belief in that would certainly be subject to 
review by regulatory authorities. It would have to be. 

Mr. Barron. Thank you, sir. 

Senator Case. Mr. Shoemaker, before you paraphrased counsel’s 
question to mean, as you saw it, I think, in effect that you believe in 
regulation—do you believe in regulation ? 

Mr. SHormaAkKeEr. Senator, in this kind of a public business I do not 
think that it is practical to have it exist without some regulation. 

Senator Casz. Iagree. I just wanted to— 

Mr. Suoemaxer. I do believe the regulation should be modernized 
from time to time with general social changes which become a part 
of our picture. 

Senator Casr. Well, I agree with that too, but just to make it quite 
clear, you do not feel that on this question of passenger service—I 
don’t know whether you feel differently about commuter service or 
your long-haul service—but you do not feel that there should be any 
restriction whatever—am I not right in this—upon a railroad’s ability 
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to in its own judgment eliminate service, or to change service, or to 
cut it out altogether ? : 

Mr. Suormaxken. If I follow your question, Senator, are you saying 
that I have suggested that we should have the right to discontinue 
our service without any check or balance from the standpoint of the 

ublic? 
. Senator Case. Except your own judgment, of course. 

Mr. SHormaxer. No, that is not adequate. 

Senator Case. That is not your position ? 

Mr. Suormaker. That is not my position and I do not want to leave 
that impression. I think there are many times when it is unnecessary 
for a Commission, because of the obvious facts, and it was true in our 
Binghamton-Syracuse territory, to hold a hearing. But I do not be- 
lieve that our kind of a public service industry should be without re- 
striction, without a check and balance, if you will, on taking off 
service. 

Senator Casz. Would that apply to ferry service as well as to rail 
service ? 

Mr. SuHoremaxker. I would say so. 

Senator Case. Is it not a fact—— 

Mr. Suoemaxker. I know what you are going to talk about now. 

Senator Case. I have been under the impression that the present 
state of the law permits the railroad to eliminate some or all of its 
ferry service without either State or Federal regulation. Is that not 
true? 

Mr. SHormaxker. The ferry problem in New York between New 
Jersey and New York, as you know, has been a fussy matter from 
the standpoint of regulation. The Interstate Commerce Commission 
unquestionably has authority and it has been reaffirmed by the courts, 
with respect to the abandonment of service. 

The New Jersey Commission felt, or explored the theory it had 
authority out to the middle of the river, or some such thing. With 
respect to minor changes in service, as differentiated from taking off 
trains or groups of trains, there is no occasion today to go to any 
regulatory body with respect to our ferry service changes. 

Now, what have we just done ? 

Senator Case. You have taken off one ferry. Is that right? 

Mr. SHoremaxer. No. During most of the year our rush hour 
requirement requires five ferryboats in service. 

ctually that fifth boat is only required for two morning trips 
because of the concentration of people in that particular few minutes, 
and our obligation not to overload boats. 

Now, when you come to a vacation period in late June, July and 
August, and early September, our commuters are historically off about 
10 percent and the same is true of our ferry passengers because of 
vacations with people. So we reduced our service from a five-boat 
operation to a four-boat operation during the morning and evening 
rush hours and the effect of it was that we were having boats leaving 
on about a 7-minute headway, instead of a 514-minute headway dur- 
ing the very week of the rush hour. The longest extension in the 
thinning out of it has been 8 minutes. That was the major change 
made in our service. 
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Now, weekend service—we are down to a one-shift, one-ferryboat 
trip, going back and forth across the river on Saturdays and Sundays, 
essentially without people on it. We were handling two shifts and 
after finding that our patronage was less than the size of the crew, 
we cut out our second shift. So we have one boat operating 8 or 9 
hours on Sundays and two boats on Saturdays. 

Senator Cass. Those changes were made without application to 
or approval by the Commission or the—— 

Mr. SHorMAkeER. Yes, that is true, sir. 

Senator Case. I wonder, going back, if I may just for a moment, 
to the question of the provision of S. 1331, which would make discon- 
tinuance of trains subject to the abandonment provisions already 
applicable to the railroad, if you could be somewhat more specific 
as to the experience already and the number of people whose jobs 
were lost by the actions you have taken already, anything that is 
within reasonable contemplation of what this would cost the railroad, 
any analogy you may have to abandonments of the past, or mergers? 

Mr. Suormaker. Senator, you are asking a question where every 
individual case stands on its own feet to a considerable extent. 

Senator Casr. Iam sure that is so. 

Mr. Suormaker. Let me take the train discontinuance case which 
I referred to this morning, which was before the New Jersey commis- 
sion and decided in April, just before the 4 months time, and under 
which we took off 71 trains per week in electric service. That 
resulted in a reduction of two daily assignments which I think I 
am correct in saying involved two engineers, two conductors, one 
collector and two flagmen, or seven men in the daily assignments. 

I would be glad to give the committee the exact picture on this 
because [ am going from memory now as to how this was. However, 
when that service was taken off, the normal application of railroad 
seniority prevailed and men who no longer had jobs on those particu- 
lar trains had the opportunity of “bidding in” as we call it, in accord- 
ance with their seniority, other jobs. And finally that shifted down 
to the youngest man on the roster, who may or may not have been off. 

Presumably there were seven men at the bottom of the rosters in 
those crafts who no longer had jobs at that time. They did have the 
protection of unemployment insurance, however. 

Now, had that been a case before the Commission, and had S. 1331 
been in existence, presumably those 7 men would have had job protec- 
tion for a period of 4 years. 

Senator Caspr. If they had lost 

Mr. SuHoemaAker. One of the interesting parts of this, one of the 
troublesome parts, I would think to you people, is if you are seriously 

roposing this how do you get around the fact that you have State 
Ravoutinuksives that do not have to come to the Commission and you 
have ICC discontinuances that would be involved in this job pro- 
tection ? 

It seems to me you would wind up with people working side by side, 
some of whom had job protection and some who didn’t. 

Senator Casr. The Federal Government has its own responsibilities 
and the States ee have theirs, but up to now you do not know 
whether anybody lost his job or not, or would have been subject to the 
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provisions of this section of it had been in the law at the time of the dis- 
continuance you are talking about. 

Mr. SHormaker. I am sure that some of the employees, at least 
seven, were involved in those trains that were taken off in April and 
that our employment was reduced to that extent. 

Senator Cas. This is the kind of thing that is very—I am sure it is 
hard for you to answer questions of this sort, but it seems to me the 
abandonments in the past, so far as I have been able to find out, in the 
discontinuances of lines and so forth have not resulted in any large 
payments by any railroad that I know of, and I do not believe it would 
in the future, unless there was a wholesale abandonment of enormous 
parts of the railroad in which case I think there is a very real question 
whether capital as well as labor should share the hardships. I think 
rather these things are going to be small. It is your own hope you 
will continue the service and maybe even increase it with the assistance 
of the States and so forth. It is only in this dire situation in which 
you would be obligated to threaten to abandon all of your passenger 
service that it will become really important and I am not sure that even 
you would say if you abandoned all your passenger service you would 
not have obligation to your employees engaged in that throughout 
their whole lives. 

Mr. SHormaker. Senator, I do not like discrimination. I have 
dealt with railway labor during most of my active railroad life and 
they are fine people and one of the most troublesome things you can 
get into in railroad labor relations is a discrimination in treatment as 
between groups of people in the same property or in the same industry 
for that matter. 

What you would have involved here is a specialized protection, a 
specialized treatment for men directly affected in a train service 

iscontinuance. 

What does that mean? It means that largely the engineers and 
firemen and conductors and trainmen have in that instance a special- 
ized protection. Your maintenance-of-way workers do not have that. 
Your shopcrafts do not have that. You carry the train discontinu- 
ance down into the effect upon a diesel shop having several hundred 
men in it. 

You cannot follow it through into your accounting procedures. 
This would set up a specialized job protection, which I think would 
result in labor unrest on the railroads, which is highly undesirable. 
That is the first discrimination that bothers me and the second is that 
we are setting up a new protection for the railroads which our com- 
petitors do not have and which industry generally does not have. 

Incidentally, when we talk about competitors, Senator, we are prone 
to think of the common carrier truckers and the contract truckers and 
the airlines and the buses and so on. I think this committee last 
year made a start, and I hope that the further study under Senate 
Resolution No. 29 will go into the magnitude of this competition by 
private trucking. 

We feel there is more private trucking competition than there is 
common carrier or contract carrier trucking. 

Senator Casr. By manufacturers using their own trucks? 

Mr. SHormaker. That is right. 

Senator Casz. Not contract, but their own ? 
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Mr. Suoemaxker. That is right, and I am pointing out that because 
that is another aspect of competitive cost, where these charges which 
we are asked to absorb make it harder and harder for us to find a com- 
petitive bottom line. 

Senator Case. Do you have any further questions? 

Senator ScHorrre.. No. 

Senator YarsoroucH. No. 

Senator Case. Thank you, Mr. Shoemaker. 

Mr. SHormaker. Thank you very much. 

Senator Case. If the committee has no objection, we might hear 
Mayor Taber from Madison. He is waiting, I think. The only other 
witness scheduled for today is Col. William Roberts. Is Col. William 
Roberts here ? 

Colonel Ropers. Yes. 

Senator Casr. Mr. Mayor Taber, it is a special pleasure to welcome 
you as a neighbor of mine, as a constituent and as a fellow New Jersey 
man. 


STATEMENT OF MAYOR THOMAS TABER, MADISON, N.J., CHAIR- 
MAN, MORRIS COUNTY TRANSPORTATION ASSOCIATION 


Mr. Taser. Mr. Chairman, Senator Schoeppel and gentlemen, I feel 
deeply honored that you could give me some of your valuable time to 
present some of the forgotten man, the commuter and suburban prop- 
erty owner. 

My name is Thomas T. Taber and I have owned and resided in my 
home at 43 Hillcrest Road, Madison, Morris County, N.J., for over 
28 years. I am completing my fourth year as the elected mayor of 
the Borough of Madison, and my 12th as a member of our borough 
council. We are proud of the fact that in Madison it is an honor 
to serve our community, and without compensation—I hope that: it 
will always be so. As another unremunerative civic service, I am 
serving as chairman of the Morris County Railroad Transportation 
Association, which is an agency of the county government, having 
been created and financed by the Morris County Board of Chosen 
Freeholders for the preservation and improvement of railroad pas- 
senger service in Morris County. For many years I commuted by 
railroad between Madison and New York, and as a serious student 
of railroad history and operations for over 40 years, I have acquired 
considerable knowledge of railroading. 

My sole purpose in being here today is to add my voice, as the repre- 
sentative of thousands of New Jersey taxpayers, to that of the many 
others you have heard, who also seek justice, equal treatment, and 
fair play, not only for the financially hard-pressed railroads, but also 
for the human beings who patronize, or otherwise are dependent upon 
them, and throughout the United States, for this is a nationwide 
problem. 

We deeply appreciate your generous courtesy in granting me some 
of your valuable time today, and we want to thank you for the count- 
less hours you have already devoted to this important subject. The 
results of your factfinding and hard work will have a profound effect 
on the lives and fortunes of thousands and thousands of persons, and 
will influence the welfare, future, and security of our great country. 
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You gentlemen are to be commended for the time and serious 
thought which went into the Transportation Act of 1958, which was 
a much needed piece of legislation, but like some of our municipal 
ordinances, minor loopholes were left in the act through inadvertence. 
They were soon discovered and pounced on with glee by keen railroad 
legal minds, to the detriment of the public interest. 

he West Shore Railroad Ferry case is a classic example of what 
could be done, and proved very injurious to many people who had 
no redress under the provisions of the act. 

If I may interpolate, I would like to say you have heard mention 
of the word “vicious” in this hearing, applied to S. 1331. I am sure 
that the western shore commuters consider the effects in the West 
Shore Ferry case as vicious, as far as they are concerned, and consider 
the actions of the New York Central Railroad as reprehensible. 

Certainly those who wrote it did not envision the possibility of any- 
thing of this sort. There will be a lot more of it, until the loophole 
is blocked by amending the act, and I am sure you gentlemen do not 
want the public unjustly injured, and without due process of law. 

In order to do this promptly, we urge that you adopt Senate bill 
1331, not only for the protection of the public, but for the good of the 
railroads as well. The vital importance of this action is attested by 
the fact that on Monday, July 20, 1959, the New Jersey State Senate 
adopted a joint resolution memorializing the United States Senate to 
adopt Senate bill 1331. We are certain that when this resolution 
reaches the general assembly at its next session, August 10, 1959, that 
it will be immediately adopted and sent on to you, forthwith. 

I have a copy here of the joint resolution, which I would read at this 
time. It reads: 


A CONCURRENT RESOLUTION Memorializing the Congress of the United States to 
enact legislation pending therein related to applications for the discontinuance of 
passenger trains and ferries 


Whereas one of the most important problems confronting the State of New 
Jersey is to devise ways and means for the maintenance and improvement of 
public transportation facilities in the metropolitan areas of this State; and 

Whereas solution of the complex problems involved therein is vital to the econ- 
omy of the State and the welfare of many thousands of residents of this and 
neighboring States ; and 

Whereas proposed short and long-range solutions to these problems are under 
active, urgent study and development on State, interstate and Federal govern- 
mental levels ; and 

Whereas maintenance of existing services and facilities during the develop- 
mental stage of such programs is vital, and the granting at this time of applica- 
tions by carriers to discontinue operation of rail and ferry facilities, except under 
the most exceptional circumstances, will, it is believed, adversely effect early 
resolution of the problems now under study; and 

Whereas there are pending before the Congress of the United States measures 
which would aid in this regard by amending the Interstate Commerce Act to 
provide this and other States with notice of applications for discontinuance of 
transportation facilities and services and afford more adequate opportunities to 
be heard thereon, and imposing standards for the judgment of such applications 
more reflective of public convenience and necessity ; Now, therefore, be it 

Resolwed by the Senate of the State of New Jersey (the General Assembly 
concurring): 

1. The Legislature of the State of New Jersey endorses the proposals con- 
tained in Senate bill 1331 and the House of Representatives bill 5596 of the 
86th Congress, 1st session, and hereby memorializes the Congress of the United 
States to give favorable consideration thereto. 


xs as am os _— 
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2. Authenticated copies of this concurrent resolution be forwarded to the 
Senate and the House of Representatives of the United States, and that copies 
thereof be forwarded to the Members of the United States Senate and House 
of Representatives elected from the State of New Jersey. 

We would urge a slight modification to S. 1331 as presently written. 
On page 3, line 14, the time limit in which a State utilities commis- 
sion must complete its work on a railroad’s application is stated to be 
120 days, after the railroad files its request. This time limit should 
be extended to 180 days, since in most instances a 120-day period is 
hopelessly inadequate, if and when the commission has a heavy case- 
load, which it generally has, these days. The additional 60 days 
might well prove to be the difference between justice being rendered, 
or a hasty, ill-considered decision being made in an effort to beat the 
deadline completion date of 120 days. 

In all fairness, public hearings should be required by the Interstate 
Commerce Commission in all train-off cases, as is done by the New 
Jersey Board of Public Utilities Commissioners, who take care to hear 
both sides of the matter, and then carefully consider public necessity 
and convenience, before rendering their decision. This action pro- 
vides the due process of law which is an integral part of the American 
iy of life. . 

Any business chartered to serve the public, must recognize its in- 
herent obligation to serve the public to the best of its ability. If it 
has competent, progressive, and efficient management, it has the right 
to expect that an overall profit will result from the proper merchandis- 
ing and constant improvement of an attractive product which sells 
at a fair price. It is not justified in strictly limiting its public serv- 
ices solely to those which show a substantial profit, when public 
necessity and convenience may also require it to provide some which 
in themselves show little or no profit. This is particularly true with 
railroads operating in a metropolitan, densely populated, growing 
area, where there is an integration of freight and passenger services, 
due to joint use of the same tracks, manpower, facilities and even 
equipment to some degree, and which makes exact cost allocation ex- 
tremely difficult. Since the real purpose of a railroad is to serve the 
public, both through the hauling of freight and passengers, its aim 
should be to show an overall profit on the entire operations of the 
company. Human needs and rights cannot be subordinated, or even 
disregarded, by any public utility corporation on the sole grounds 
that to meet any specific ones would be unprofitable. This is particu- 
larly so, when the corporation cannot prove that it made every 
reasonable effort to make these items profitable. 

There can be no argument over the fact that our railroad built the 
United States, and have protected it in time of need every time they 
have been called on todoso. They are the steel backbone of our mass 
transportation system—the arteries of commerce. One of the causes 
which contributed to Hitler’s downfall was the fact that he placed his 
dependence for transport of men and materiel during the war on the 
highway system, rather than the railroads—and they failed. The 
British railways withstood countless bombings, and always delivered 
the goods—as did our railroads. Today, the Russians are not tearing 
up rails and taking off trains; they are laying new steel at a fabulous 
rate; adding new equipment, and modernizing all of their principal 
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railway lines. The British and other European nations are spending 
tremendous sums (some generously provided by Uncle Sam) to mod- 
ernize their railroads; and while we tear up tracks. Who is smart? 
The railroad passenger problem plagues our entire Nation, for it is 
not limited to New York. Boston has its problems with suburban 
passenger service; so does Philadelphia. nica is in difficulties, 
trying to move commuters in and out of the growing city. San Fran- 
cisco is not exempt—and the less said about mass transportation facili- 
ties in Los Angeles, the better. We cannot build highways as fast as 
Detroit can build cars—and we could not pay for them if they could 
be built that rapidly. We can, follow the doctrine of the “prudent 


man” and make the best possible use of the steel rails which radiate” 


out of all of our metropolitan centers into the suburban areas. We 
must build up railroad passenger service—not tear it down. 

In our zeal to build superhighways; larger and fancier airports; and 
atom-powered ships for the merchant marine—and all at public ex- 
yense—we have overlooked the importance and crying needs of our 
indispensible railroads. “No one misses the trains—until they stop 
running.” If you don’t believe that, ask Boston, Los Angeles, and 
San Francisco. 

The time is overdue for a national transportation policy which rec- 
ognizes that all four types of public transportation: Railroads, air, 
water, highway, are essential to our national economy ; welfare; future 
and security. Each has its place; and all must receive fair, and 
equal treatment, with none being especially favored, and none being 
ignored. 

Our Eastern States are now aware of the problem and are slowly 
taking corrective steps to end discrimination against the railroads. 
New York has passed legislation to provide aid for suburban and com- 
muter service—purely State matters, except for the Federal interests 
of civilian defense (evacuation) and national security (troop and 
other movements). New Jersey and Pennsylvania are working on 
legislation which will aid the railroads. In the meantime we must 
keep all of the trains we have, and call on the railroads to do their fair 
share in meeting their responsibilities as public utilities. 

The passage of S. 1331 will provide for the public the protection 
which it now lacks under existing provisions of the act, and yet takes 
nothing from the railroads to which they are justly entitled. 

Now, gentlemen, so much of your time has been taken this morn- 
ing, I think I will just propose to speak generally. I will stop at 
that point. If there are any questions I can answer for you gentle- 
men i will be very happy. 

Senator Case. Thank you very much, Mr. Taber. I want to ex- 





press my appreciation for not only coming today but for your help 


over the weeks and months that are behind us and I know your com- 
munity, and the county and State are grateful to you also. 

Senator Schoeppel, do you have any questions of the mayor ? 

Senator Scnorrret. Mr. Mayor, I have listened to your statement 
and I appreciate your position. Here is the Lackawanna Railroad 
that has lost in the first 6 months $1,866,000. 

Here is a railroad that, according to its president, who has testified 
here, has had a loss record over a period of years, a loss record on 
passenger service because people would not ride it. It has been sub- 
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ject to a tax structure that seems to me completely outmoded, and 
nothing was done about it until after the passage of the Transporta- 
tion Act last year. Suppose we just let that continue, Mr. Mayor, 
how could you expect the railroads to continue to run trains and to 
furnish the services when people don’t ride them or when people 
take their freight off the railroads and go to the airlines and the 
truck and the waterw ays, such as the new one, the St. Lawrence Sea- 
way. Don’t you think we have to take a realistic look at this thing 

don’t you think there is some responsibility resting on these 
communities as to their tax structure? I commend you in trying 
to arouse your people to a sense of some responsibility, but in some 
of these communities nothing was done about this until the year 1958. 

Mr. Taper. Senator, you have brought up some excellent points and 
you have touched on a subject with which I have some slight famili- 
arity, but I did not include it in any statement, sir, because it may 
be related to, but is not directly connected with S. 1331. 

Senator Scuorrrri. I know. You were speaking to the overall 
picture and that is the reason I mentioned the _ - picture. 

Mr. Taser. I was not speaking specifically to S. 1331, but you have 
covered the overall point. The first question I a ask in any 
line of business, I would like to know why. I would like to see a 
breakdown. In my business we don’t take a total. We want to see 
what caused this deficit. That is No. 1. 

And, of course, many things go into it, obviously. That is the 
first thing. The second thing I w vould like to point out is that it has 
only been recently that the case of the railroads has been properly 
taken to the public. 

Our railroads have fallen down badly over the years in their public 
relations, which has been the reverse, for example, of those of the tele- 
phone company. I think I can say to you, sir, in all fairness, that 
our association, which is, in effect, a public body, has done more, and 
we have tried to do more to point up the injustices and the discrimina- 
tion under which our railroads have suffered in recent years, than the 
railroads have been able to do for a long time. 

I quite agree with you, sir, that it is ridiculous to run trains which 
are not patronized. I also say, sir, we should find out why these 
trains are not patronized. Are they run at perhaps inconvenient 
times? Take the Lackawanna Railroad. You have two situations. 
You have what I would refer to as the short-haul or close-in pas- 
sengers who without doubt have left the railroad because of buses 
going to uptown areas which are not directly served by the railroad. 

Out in my country, which runs from 25 to 40 miles from New 
York, I would say the reverse is true. I think the railroad’s figures 
will show in recent years there has been an increase in-the long-haul 
suburban travel, as opposed to a probable definite decrease in what we 

‘all the short haul. 

I might say to you, Senator—and this is a matter of record—that 
I personally, in my community, have on several occasions successfully 
fought the intrusion of bus competition against the railroad because 
we did not think it was fair that the buses should come in and inter- 
fere with the excellent service which our railroad was giving us. 

Senator ScnorpreL. Mr. Taber, I am sure of that. I am just as 
sure of that as I am sitting here. You are doing an excellent service 
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there. But again you want to see a breakdown. I recall when 1 
sat as chairman of my State’s utility commission, I tried to be fair 
about it, and the other commissioners tried to be also, and the rail- 
roads were required to show a breakdown when they came before 
the commission on an intrastate matter. The Interstate Commerce 
Commission has the full power and the full authority to require the 
showings of the breakdowns in the interest of the public, the rail- 
roads, the applicants and the protestants. So we do have that safe- 
guard if it is discharged by those commissioners sitting in those 
various capacities. But when we see that there is now a new modern 
highway system, new dockage and new arrangements all in competi- 
tion with the railroads that are operating on certain stated lines, we 
— the reasons for the people leaving them and the freight leaving 
them. 

This committee within the past 6 weeks had the opportunity of 
listening to airlines and manufacturers of airplanes, showing some of 
the most modern types of jet cargo transport planes, and it shocked me 
in a most pleasant way to see what they are figuring on. But who 
is going to lose the freight? The railroads are going to lose it, 
maybe the trucks are going to lose it on the long hauls, which is going 
to take away some of their revenues. And yet we cannot sit here and 
expect the railroads to operate all of these trains with all of the serv- 
ices at a continued loss where the tax structure has not faced up to 
their problem. That is the reason I think we have to look at it. 
This committee and the full committee, in my judgment, did a splen- 
did job, offering to the Congress, and they passed it, a transportation 
study to go into these matters. Unless we do it, this thing called the 
American railroad, if it is forced to be strait jacketed and continue 
with terrific losses, will have to be subsidized by the taxpayers or the 
users of the railroads long freight hauls. And they are kicking to us 
too. So I think it is not just an easy problem on which we merely 
say, “Let them run all the trains and furnish all the services.” 

As was pointed out here by the president of the Lackawanna, in the 
eastern section of the country you have problems we don’t have in 
Kansas but we are trying to be sympathetic. Here you have peak 
loads in the morning and evening. During the rest of the day the 
railroads have to stand by with all that equipment. It is a drain on 
other transportation to the extent, the Interstate Commerce Com- 
mission says, of abou $775 million a year. 

Mr. Taser. Senator—— 

Senator Scuorrret. So this transportation study is something we 
ought to look at and I am sure that you agree with me that there is a 
responsibility that attaches to the communities and to the cities con- 
cerned in this commuter service that should be borne by those people 
who are the recipients of that service. It should not be exclusively the 
os of the railroad. They have got to have some help. They 

ave got to have some consideration, if we are going to maintain trans- 
portation over the rails, which I agree with you has been pretty de- 
pendable and has contributed much to the greatness of our country. 

Mr. Taser. Senator, you are absolutely right, and the answer to the 
railroad problem is going to be found in the sharing of the responsi- 
bility for corrective action, if you will, by all parties at interest. 

The public has an interest. In my county, one night in my office, 
our freeholder director told the vice president and general counsel of 
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the Lackawanna Railroad that we would give the railroad the $80,000- 
odd they pay Morris County in taxes, which, of course, is peanuts com- 

ared to the $214 million in Hudson, where the trouble is. May I say 

consider personally, sir, that the New Jersey tax situation is ridic- 
ulous, if I have been correctly informed the 1948 railroad tax bill was 
drafted by railroad lawyers in a law office in Jersey City. I don’t 
know the circumstances surrounding that. I am trying to find out 
how it came about. But I have it on good authority that was in 
effect a railroad sponsored tax bill. And I think the application of 
the tax bill probably has not been good, it has not been proper. 

Senator ScHorrre.. I am convinced it is fellows like you who take 
an interest in your community and are broadminded enough to take 
in the overall picture who can help. You are looking for a solution 
down the line to protect your community life and get a transportation 
system commensurate to what you need. But it has got to be paid 
for by somebody and we look to the local entity to share to a greater 
degree than they have. That was the reason we passed the Trans- 
portation Act, to require them not to drag their feet. I sat on a 
commission. I saw what they were doing a lot of times, because 
of the terrific demand by communities to hold services that were 
not needed. If we had approached that several years ago, more 
realistically, I do not think we would have this terrific impact. I 
think we would have less labor difficulties, and less dilocation today. 
But we didn’t do it so we had to come to the point where we had to 
either fish or cut bait, as they say. Studies like you have here are 
most helpful. But we have a problem on our hands and it is not 
going - be solved in a day or a week or a year. That is the tragic 

art of it. 
r Mr. Taser. No, sir, you cannot correct in 30 weeks what has been 
building up over a 30-year period. 

Senator Scuorrret. That is right. 

Mr. Taser. And I could not agree with you more. We have no 
brief for the commuter, if you will, not paying his fair share of the 
cost, not at all. 

In fact, I represented our association at recent fare increase hear- 
ings in which the Lackawanna was involved, and where we said that 
we had no objection to the proposed increase in commutation fares, 
because that is the most expensive service which is rendered, because 
it requires the maximum amount of equipment for a very short period, 
morning and night. 

We did take the position, however, of objecting to the railroad’s 
proposed elimination of reduced rate tickets which they have sold 
for 27 years, good on trains at off-peak hours, which the ticket agents 
call the business-getter tickets, because it is that revenue which comes 
in outside of the commuter hours which helps, and which is the 
revenue, incidentally, that the competing bus lines want to get. The 
bus lines don’t want the commuter business. They want to skim the 
cream off the traflic that flows outside the commuter business. Now, 
it is the traffic which the railroad can pick up outside of its commuter 
hours that helps pay some of its loss on the very expensive but, un- 
fortunately, very necessary commuter operations. 

At one of the recent PUC hearings, the passenger traffic manager 
of the Lackawanna was asked what the railroad had done in an effort 
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to make its suburban service more attractive, because, as you know, 
Senator, the average person living in the suburbs thinks in terms not 
of money or miles, but in time and frequency—in other words, how 
long does it take me and how fast can | travel. 

I can say to you, sir, that as recently as 2 years ago, many of my 
friends in Madison, which is 25 miles from New York, used to think 
it was the smart thing to drive to the city at night to go to the 
theater. Practically without exception those people do not do that 
now because in the last 2 years our highway congestion at the mouths 
of the river crossing has become so bad at all hours of the day and 
uight that they much prefer to ride on the train. 

It is my feeling, Senator, that trend is going to continue. 

In other words, the people who live further out, as we do, 25, 40 and 
50 miles, will certainly use the railroad whenever they possibly can. 
And I think, sir, if you have ever undergone traveling on some of our 
roads, particularly when there is a little congestion, you will under- 
stand why they don’t want to do it. The passenger traflic manager 
testified at the hearing the railroad had done nothing to make its sub- 
urban passenger service more attractive and proposed to do nothing. 

Another thing, in our county we have sent out 40,000 questionnaire 
forms to users of the railroad, in order to find out what they thought of 
railroad service. It is a very comprehensive questionnaire. We used 
the standard form, sir, so we would get the same answers. 

I was appalled by the number that we have seen which have come 
back where the person who filled out the questionnaire, who are home- 
owners, said if the commuting service stopped, we would have to move. 
In my community 88 percent of the taxable ratables are paid by resi- 
dent homeowners. In Morris County, 67 percent—the same thing, 
residences. I don’t have to tell you, Senator, what it means not only 
to the metropolitan area in New York, but in Philadelphia, Boston and 
Chicago—what the income spent by the commuters in their home town 
means to the economy of these regions, thousands of merchants. In 
fact, again in any community the real estate men have reported to me. 
in the last few months, following the date the railroad posted a notice 
it intended to discontinue all of its electrified commuter service, there 
has been a definite drop-off in real estate sales because prospects said 
they did not want to buy a $30,000 or $40,000 home until they knew 
they would be assured of continued rail service to the metropolis. 

I just mention that, sir. We do not quarrel over price. We do not 
quarrel over the discontinuance of any service which is not justified. 
All we ask, in the case of S. 1331, is to require the Interstate Commerce 
Commission to hear both sides of the case, because there may be quite 
a difference of opinions, as brought out in the PUC actions, as to what 
public necessity and convenience requires. We want to see a strong, 
healthy railroad system. o 

The community and the railroad have a community of interest. We 
want theservice. They want revenue. 

I don’t think there is anyone—and again our questionnaires show 
that—who do not want the railroads treated fairly. 

Weare all in this thing together, Senator. We have all got to work 
together to find a solution which is certainly in the interest of the wel- 
fare, security and interest of our country. 

Senator ScHorrret. I will agree with you 100 percent on that, sir. 
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Senator Casg. Senator Yarborough ? 

Senator YarsoroucH. No questions. 

Senator Case. Just this final question, Mayor. I take it from what 
you have said you do not regard S. 1331 as in any way requiring the 
maintenance service that is unprofitable or not needed in the public 
interest ? 

Mr. Taser. No,sir,I donot. Because, as I see S. 1331, that requires 
that both sides be heard. 

In my opinion, the railroad is the same as any other public utility. 
It should not be sufficient for the railroad to post a notice to say that 
on such and such a day we are going to do thus and so. If there is a 
difference of opinion on it, I have long advocated that prior to a rail- 
road initiating formal train- off cases, or for that matter, any deteriora- 
tion of service, that the railroad sit down w ith the municipalities to 
be affected, discuss the case with them and if it is reasonable, get their 
support, because we would be perfectly happy in anything that is jus- 
tified, as we did, in the increase on the commutation fare case, to go 
before the Commission and say we do not oppose this. We think it is 
fair and reasonable. No, sir; all I ask is that the public be given an 
opportunity by the Interstate Commerce Commission to present their 
side of thecase. That isall, Senator. 

Senator. Casr. And that is what you regard the bill as doing ? 

Mr. Taser. Yes, sir. 

Senator Casg. Thank you very much. 

Mr. Taser. Thank you very much for your consideration, gentle- 
men. 

Senator Casr. Colonel Roberts, I am sorry to have held you up. 

Mr. Roserts. That is quite all right, Senator. 

Senator Case. I understand you have a prepared statement, not 
mimeographed. If you would like to put that in the record and sum- 
marize it would be satisfactory to have you do that. 

Mr. Rozerrs. I would be glad to put it in the record and summa- 
rize it. 

Senator Case. Very well. 

(The prepared statement of Mr. Roberts follows :) 


STATEMENT OF WILLIAM A. ROBERTS, ATTORNEY, WASHINGTON, D.C. 


My name is William A. Roberts. I am an attorney and senior partner of the 
firm of Roberts & McInnis, 600 Continental Building, Washington, D.C. I was 
educated both as a civil engineer and as a lawyer and after several years of 
service with the Interstate Commerce Commission I resigned as senior attorney- 
examiner in the Bureau of Valuation to become counsel for the Public Utilities 
Commission of the District of Columbia. Subsequently, I was appointed by 
President Franklin Roosevelt and confirmed by the Senate as Peoples’ Counsel 
for the District of Columbia, a position I held until 1936. During this time I was 
primarily concerned with the regulation of railroads, buses and utilities within 
the District of Columbia and in several States. For more than 20 years I have 
represented States, municipalities and commuter organizations throughout the 
Eastern States in utility and transportation matters. 

I headed the firm of Associated Professional Services, an organization which 
conducted a series of transportation investigations in New York and in the 
Greater New York area. I am presently one of the owners of a major intercity 
bus company and have represented many bus lines in connection with my trans- 
portation work. 

Following adoption of a concurrent resolution by the New Jersey Legislature 
in June 1957, I was employed to represent the State of New Jersey in litigation 
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involving the abandonment of ferry service across the Hudson River and of rail 
commutation service between points in New Jersey and New York. 

I served the State of New Jersey throughout the litigation involving the New 
York Central Railroad, including appeals to the United States Supreme Court. 
These actions involved the Transportation Act of 1958, and I feel that I am 
thoroughly familiar with the litigation. In the course of that proceeding, I 
have represented Bergen County, N.J.; Rockland County, N.Y.; the Boroughs 
of Bergenfield, Bogota, Dumont, Harrington Park, Howarth, and Norwood, the 
Township of Teaneck, and the Citizens United Transit Committee, an organi- 
zation which includes 5,000 commuters in the New York and New Jersey area. 

I feel therefore that I have a close and particular interest in the legisla- 
tion now before you. I have studied carefully and worked closely with section 
13a and particularly, 18a(1) of the Transportation Act of 1958 and urge that 
you consider most seriously its amendment because it is a bad law. It was 
developed in conference as a result of compromise and bears little relationship, 
except in the general purpose of aiding the railroads, with either of the bills 
passed by the House or the Senate. 

If reflects the refusal of Congress to include a provision which would require 
the abandonment of trains and ferries solely because the particular service is not 
conducted at a profit. Specific language having that effect was eliminated. 

I say that 13a(1) is a bad law and to my statement I will assign the follow- 
ing reasons, among others: 

(1) It is impossible of practical application since it provides, as construed 
by the courts, that the Interstate Commerce Commission within 20 days must 
reach a considered conclusion that a particular train or ferry is required by the 
public convenience and necessity and that its removal does not burden inter- 
state commerce. If the Commission does not reach such a conclusion the 
railroad which has given notice of abandonment is relieved from all control 
by either Federal or State authority and may forthwith deprive the public of a 
service that may have been in existence for many years. 

(2) 18a(1) is unjustly discriminatory against the States, communities, and 
the public which happen to be served by important rail and ferry passenger 
service located across State lines, as compared with similar transportation 
services located within a State. The latter services have been protected under 
18a(2). 

(3) The Transportation Act of 1958, for the first time in the history of the 
country, undertook to override the constitutions and laws of the States including 
their franchise contracts with the railroads. This legislation permits the rail- 
roads to determine solely for themselves the adequacy of common carrier service 
which they render to the commuters and the passengers dependent upon them. 

(4) Section 132(1) is unduly restrictive of any intelligent action by the Inter- 
state Commerce Commission upon protests or testimony presented by passengers 
or potential passengers who would be affected by a proposed discontinuance of 
service. It presumes knowledge of local conditions and requirements which the 
Commission has never had and which properly are the subject of local hearings 
by State commissions which previously had full authority to act and are fully 
cognizant of the necessitv of the railroads and of their passengers. 

In my opinion, S. 1450 nrovides an adequate remedy and at the same time 
gives full recognition to the apparent intent of Congress that the railroads 
should be permitted to reduce insofar as may be practicable their passenger 
deficits. 

The principal difference between the Williams bill and the bill of Senator 
Case is that the former is more snecifically tied to the Transportation Act of 
1958 and is primarily concerned with applying to all sections of the country a 
single standard of regulation as is now envisioned in section 13a(2). The Case 
bill, on the contrary, is apparently concerned with rail abandonment, particu- 
larly provisions anplicable to complete abandonment of portions of a railroad 
inelnding hoth freight and passenger service. This bill may be related by the 
committee to section 1(18) of the Interstate Commerce Act. 

Another essential difference embodied in the Williams bill and one which 
this committee must consider is that it would apply to abandonments, including 
elimination of a single train or ferry, essentially the same provisions for the 
protection of railroad lahor which were adopted with respect to abandonment or 
merger of entire rail systems. There can be no question but that the adamant 
provisions of rail labor contracts have been among the greatest causes of deteri- 
oration of rail passenger services, particularly commutation services throughout 
the United States. For example, in the exhaustive hearings conducted over the 
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last several years relating to the determination of the New York Central Rail- 
road to abandon all passenger operations on the west shore of the Hudson River 
between Albany and New York City, a most careful and sympathetic examination 
of the costs of service discloses that, in commutation trains, workdays of only a 
few hours were characteristic of the existing contracts. Too, requirements of 
long deadhead movements of trains from and to the point of origin of traffic 
contributed to the railroad’s determination to abandon service. 

The Interstate Commerce Commission has ruled, in the Great Northern case, 
that the hardships incident to total abandonment are not applicable to the cur- 
tailment of passenger train service and has declined to recognize such hardships. 

It is readily apparent that the cumulative effect of including in the operat- 
ing costs of remaining trains provisions for labor no longer employed will 
accelerate the total abandonment of passenger train service. In its recent report 
on passenger service, the Commission has made it clear that the problem of 
railroad labor is one which, like a thistle, must be grasped firmly and not ignored. 

The Williams bill, S. 1450, would not apply the rigid provisions of the 
abandonment act to train curtailment. The Case bill would. While the remedy 
sought in both the Williams and the Case bills is basically procedural! and in- 
tended to overcome the arbitrary and impractical provisions of section 13(a) the 
committee has apparently been concerned both in 1958 and at present with the 
economy effect of continued operation of necessary passenger service by the 
railroads. On this subject, the report of the ICC in Docket 31954, Railroad Pas- 
senger Train Deficit, will provide some statistical and factual background. At 
the committee’s recent session, at which the Commission was heard, the chairman 
addressed a number of questions to Commission representatives which questions 
seemed to indicate that he had been led to believe that the Transportation Act 
of 1958 had resulted in lower passenger train fares and that fares were reduced 
from previous years. Reference to the Commission’s report at page 37 and tables 
at page 24 related thereto will show that this is not the case. The cost of first- 
class service and, particularly of sleeping-car service to Florida, a type of 
service desired by the retired and older citizens who most appreciate Florida 
winters, has increased substantially in the past few years. The basic fares 
for southern railroads as reported were 4.2446 cents per mile for first-class 
service and 3.0318 cents for coaches. Travel from northern cities over eastern 
railroads requires still higher fares and it is hardly necessary for the committee 
to review the fantastic increases in the cost of dining-car and similar services 
necessary to rail travel. 

As applied to commuter services the contention of the railroads that revenues 
are inadequate, demands close investigation by this committee. The New York 
Central, throughout its 5-year effort to abandon commuter service to 5,000 
travellers each way daily on its West Shore Division, never applied for basic 
increases in these commuter rates. The ICC permitted more than a year to go 
by after an examiner had recommended, and the public had concurred in, major 
increases in ferry charges before these rates were placed into effect. The commit- 
tee must face the fact that the carriers were not seeking increased patronage 
and higher revenue, but, particularly, in the trans-Hudson area, were intent on 
eliminating all commuter service. Every device of miserable and ancient equip- 
ment, accident-prone operation, and abandonment of advertising and promotion, 
has been used to discourage commuter service. I do not speak casually. Many 
hundreds of pages of sworn testimony as to ancient and obsolete facilities, in- 
creasing difficulty of procuring tickets and awkward and inadequate scheduling 
have been reviewed by the State commissions and made available to the ICC. 
The reasoning behind the failure of the Federal agency to require the correction 
of unsafe conditions as well as the cure of unreasonable deficiencies in service 
for commuters has been a cause of much speculation. 

The adoption of either the Williams or the Case bill with some corrective 
suggestions indicated by the committee is necessary if the remaining facilities 
for rail passenger movement are to be preserved pending further constructive 
action by the States and Federal Government. The Supreme Court of the United 
States and the courts and commissions of the several States have washed their 
hands of the protection of commuters when confronted by the specific provisions 
of section 13(a). The Federal Government has assumed the entire burden and re- 
lieved or discharged the States or local commuters of any responsibility. I might 
say that if this degree of invasion of States’ rights were conducted in certain 
other fields loud cries would arise throughout certain sections of the country. 
By permitting unreasonable and indefensible passenger service abandonments, 
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the present law and the ICC’s interpretations of it have resulted in ever-increas- 
ing congestion of the highways granting access to major metropolitan areas. As 
a result of this congestion you and other Members of Congress have been im- 
plored to grant vast sums for Federal highway construction. I sincerely feel 
that if passenger train abandonments were curtailed then highway congestion 
would be substantially relieved and Federal expenditures for new highway 
construction would be reduced. If, as under the present statute and policy, the 
railroads are permitted to abandon any and all passenger services not showing 
as much profit as may be desired, the National Transportation Policy enacted 
by the Congress in 1940 and the basic philosophy of transportation services 
throughout the United States will be undermined to the extent of causing a 
serious atrophy of rail service facilities which may be vitally necessary in time 
of national emergency. 


STATEMENT OF COL. WILLIAM A. ROBERTS, REPRESENTING 
VARIOUS NEW JERSEY COMMUTER GROUPS 


Mr. Roserts. The prepared statement includes some background of 
my something better than 20 years of work for the States, counties 
and municipalities, not only of the New York metropolitan area and 
throughout the State of New Jersey, but in other parts of the country 
on this railroad and commutation problem. 

I would like to say that issue seems to me to be solely the question 
of whether there is need for amendatory legislation for 13(a). It is 
not the question of how railroads have apparently survived with 
deficits showing year after year. It is not a question of reorganizing 
all of the railroads in the country. I think that the hearings were 
being conducted first to see if there was a definite need to amend the 
legislation of the 1958 act insofar as it related to the suspension of 
trains and what that modification should be. 

With regard to the specific question that was addressed to the very 
able witness for the railroad this morning, as to whether or not he 
stood in the position of favoring an absence of regulation, the last au- 
thority that the commuters or this counsel have is the decision of the 
Supreme Court of the United States in the Vew York Central case. 
Since the Supreme Court declined in the case that involved section 
13, to reconsider that decision that is the law. The Court says, and 
I quote this particular language: 

Plaintiffs contention that section 13(a)(1) permits the Interstate Commerce 
Commission to supersede the State regulation of ferry service is without sup- 
port in the language used. The supersession of the State regulation is not 
achieved by any act of the Commission, but results from the statutorily au- 
thorized action of the carrier in electing to discontinue service. The consti- 
tutionality of such legislative authorization is well established. 

This is no question or doubt that the decision of the U.S. Supreme 
Court or the majority of the judges in the three judge court after the 
act was passed makes it very clear that what Congress effected was a 
supersession of the State laws and constitution, and substantially of 
all regulations so that there placed in hands of the carrier itself the 
decision what it was going to do in regard to the provision of service. 
So while frequently we refer to this as commutation trains because 
so frequently the railroads are interested in abandoning the commuta- 
tion trains, of course, the act refers to trains. It does not say pas- 
senger trains. 

he other phase of that, with respect to the necessity of appealing 
and modifying the existing laws, appears in the decision of the dis- 
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senting circuit judge, where he says in respect to section 13 (a) and 
(b), the deliberate deprivation of hearing could not have been moti- 
vated by fear—he is giving the reasons for hearings—for the railroads 
to protest the rightness of their attitude. It could not be on account 
of some possible temporary delay arising from the hearing, where the 
operation is over half a century old and the Commission could pass 
upon the issue promptly. Apparently it was just that the railroad 
wanted it that way and one thing is certain, namely, that the public 
was ignored in the amendment of regulation 13(a) (1). 

With that I concur completely and I am absolutely of the opinion 
no matter what else is said before the committee it should not be di- 
verted from the fact there is need of amending legislation and it must 
be in this session or else you will have a deterioration of rail service 
in the major cities that cannot be restored by any tax relief or any 
kind of propaganda campaign. In my statement I have said that 
the existing law is bad law. I have prepared it, because I have lived 
through it. All litigation for the large commuter groups in the 
northern part of New Jersey are represented in the State of New 
Jersey by acts of legislature and I have appeared throughout the liti- 
gation to the Supreme Court. I have a preference between the two 
very excellent bills for the Williams bill and my reasons for it are 
not going to be popular with a large number of people. 

Senator Case, your bill, it seems to me, accomplishes many of the 
objectives of providing for adequate hearing and of providing a 
similarity of regulation, overcoming a very great discrimination be- 
tween the unfortunate people who Sohne to run across a State line 
and those protected by the Russell amendment. 

Most of the operations of trains within the State, of course, did 
have, as Senator Schoeppel said, a direction that permitted the State 
Commission still to exercise some of their powers, and merely ex- 
pedited the action, and restricted to any dilatory action in connection 
with these abandonments. Actually section 13(b) was not particu- 
larly a bad law and it did reach to some evils that had affected the 
railroads in some of their legitimate attempts to get rid of bad service, 
but the fact of the matter is that section 13(a) is a monstrous thing 
and any Senator who speaks of States’ rights must have seen that it 
superseded the State in a matter where purely local questions are in- 
volved, and took away from the States all jurisdiction to perform 
their own police powers. I don’t know how thoroughly it was under- 
stood when the conference amendment went through, but it did not 
take a day for the railroads who sponsored it, particularly the New 
York Central, to act. 

As you have been told before in this hearing, they filed their effec- 
tive notice for abandonments of all of their services on the West Shore 
affecting some 8,000 people going to work in the morning and 8,000 
coming back at night on the next day, and the ICC’s acts in that con- 
nection were something rather sensational, too. 

The Commission almost immediately declined to take jurisdiction, 
thereby leaving this matter almost exclusively to the railroad to decide 
what it was going to do. 

I do not think that the Commission should have been treated as 
lightly as it has been in these hearings. Actually ee this 
particular legislation was in force, the Commission had been helping 
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in every way it could to conduct the abandonments of passenger serv- 
ices. There had been a hearing before the Interstate Commerce Com- 
mission with regard to the deficits that were incurred in the New York 
ferry operation from Weehawken to 42d Street and downtown. I 
have here with me the report of the examiner on the rate case where 
the question was raised for the first time in connection with the at- 
tempted abandonment of the ferries of the New York Central on the 
question of the fares and charges to be made. 

An exhaustive hearing was held. It was held very rapidly. There 
was no time permitted at all for delay. The railroad moved fast on 
that one too, but it was an exhaustive hearing going very, very exten- 
sively into the service, the accounting methods, the manner in which 
the deficit was generated, alternative services which could be run 
economically, matters of national defense, and all matters which af- 
fected that crossing of the river. 

The examiner came out with a report in which he declined to grant 
the 400 percent increase which the railroad requested, but did come out 
with a schedule of very materially increased charges. Not only that, 
but representing the communities and the State interests in the case, 
we conceded that the fares should be increased and as a matter of fact 
before the beginning of the case we had recommended to the railroad 
that it increase its 10-cent charge allocated to crossing the river, which 
was absurd in the light of the conditions at the time. 

The Interstate Commerce Commission, in spite of the fact that it 
had its own examiner’s report, which would have permitted increased 
rates and certainly has not been loathe to put increased passenger rates 
into effect, never acted upon the increased rates, although the people 
agreed to pay the increased fares. 

The reason it did not act was because if it did act, it could not have 
yone ahead with the abandonment provision with respect to the ferries 

‘cause its own examiner, in the abandonment case had stated that the 
ferries were indispensable, that there was not an alternative measure 
of crossing the river under the existing law, and therefore the aban- 
donment was not within the jurisdiction of the Commission. 

I am now referring to the case that was tried on behalf of the com- 
muters before the 1958 act was passed. The Commission does not say 
anything about that in its discussion of its part in connection with 
these abandonments, but I say without qualification the Commission 
has expressed its attitude. It was sold years ago on the idea that they 
had to get rid of commutation passenger services and in some way you 
could force the States to take remedial action and the Commission’s 
decisions without exception on this subject have been definitely with- 
out true consideration of the interest of the commuter when that in- 
terest was an adamant and firm interest. 

I have said something in my prepared statement with respect to one 
difference in your bill, the Case bill as compared with the other draft. 
It turns to the touchy subject of labor. In my opinion the effect of the 
Case bill applies basically to the abandonment provisions of section 1, 
rather than to the train curtailments as if it was a different subject. 

This is on the assumption of the abandonments we have had so far, 
which is the question of abandonment of commutation trains. There 
is a cumulative effect on the subject of applying the Supreme Court’s 
decisions. ‘There was no Supreme Court decision that spelled out just 
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what should be done for labor in connection with abandonment of 
rail services. It was just a decision which directed the Commission 
to consider the effect upon labor from which arose the various formulas 
for the protection of labor in the case of abandonments. 

It is my opinion that any formula is not applicable to the train 
curtailment, and coupled with the admitted fact that under the pro- 
posed law, anybody’s proposed law, a train is not to be continued in 
operation if there is alternative measure of service, and if it is defi- 
nitely substantially losing money, so there is not any provision, or any 
proposal that I know of that says a railroad must continue to operate 
a train that is not required, when there is a definite loss of money. 

We are confronted with this fact, if you have a certain number of 
trains conducting a passenger service and a State commission or the 
railroad itself, under the act as presently written, succeeds in eliminat- 
ing two trains out of Tennessee, let us say, if there is an adamant 
requirement for the protection of the labor involved on those particu- 
lar trains which could come about by reason of the adoption of the 
abandonment provision, then ane have greatly increased the operating 
expense, certainly on paper because while the response to you, this 
morning, about how much it really cost to curtail trains in regard 
to the cost of labor, was a little bit vague, and there has been not 
very much proof of the actual dollar cost of any train curtailment 
so far, the fact remains when you are trying the next abandonment 
case or the next curtailment case, two trains now being gone, the 
calculated cost of conducting the remaining trains is cumulatively 
bad and if, because of that loss, you are required to take off two more 
trains, you acquire another burden of labor cost with the result that 
labor has and labor is paying in jobs for its men in service, for the 
public for the protection the men are afforded who do ultimately lose 
their jobs in passenger service. 

So I am of the opinion, whether it be popular or not, that you 
cannot, with this form of legislation, adopt the method that is ap- 
plicable when there is an abandonment of a line of railroad, or of 
a whole railroad as was contemplated in the abandonment provisions 
of the act. 

I think, on the contrary, that it would be well for Congress to 
recognize if, for the protection of the railroad, there is a curtail- 
ment of service, that some fair means of compensating the employees 
who are displaced should be effected, but not by the innuendo of 
carrying over the abandonment provisions of the act which are quite 
different in their ultimate effect. 

That is one of the reasons why I feel just by implication to adopt 
= effect of labor provisions as in your bill is not the best way to 

o it. 

In the first place, I think it will result in further curtailment of 
service before anything can be done by the States to clear it. For 
that reason I prefer the method which says nothing in section 13(a), 
as amended, about adopting the protection of labor provisions, but 
leaves that to the action of the Interstate Commerce Commission. 

I am fully aware that the Interstate Commerce Commission has, 
in certain cases to date—the Great Northern case and so forth—con- 
strued the language of the act as not being applicable to the train 
curtailments short of abandonment. 
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And I also notice by process of examination of the evidence in those 
cases, they have been able to show the only men who would lose their 
jobs were in the tail end of the tally list, after the various adjust- 
ments had taken place. 

But this is only indicative of the position of the Commission, with- 
out legislative fiat, and if you were to put in the act a specific pro- 
vision that men who actually were displaced from their jobs by 
reason of the train curtailment were entitled to certain protective 
provisions without simulating — of the abandonment part 
of the act, I think it would be better. 

One thing I have to say is there is a danger of talk how badly the 
railroads have been treated and how much we should do to preserve 
the poor railroads, to fail to inquire adequately into the causes 
of the deficits, and the reasons why some operating costs have gone up. 

Even with respect to the gentlemen who testified for the best of 
the commuter services this morning, a slight attention to the execu- 
tive and overhead costs of these railroads will indicate in the last 10 
years, when curtailments have been taking place in passenger service, 
the salaries of the executives have been greatly increased and the 
salary ranges in the upper ranges of management have been increased. 
They have got reason for not wanting to go along with merger 
provisions. 

With regard to the statement of the counsel of the subcommittee, 
the remedy is available to the railroads themselves if they want to 
preserve themselves through merger. It is just not recently that 
that has become a controversial subject. 

In 1920, long before the railroads were in such serious condition 
there were conditions set up by Congress under which they could 
effect merger. But it was sabotaged by the railroads in any way 
that they could do so. From that day on I think the number of 
mergers that have taken place, except in the case of decrepit carriers, 
have been just none. I think you are going to have a compulsory 
merger provision in the act. I think time and again Congress has 
approached that fact in order to avoid waste and duplication in our 
rail transportation system, but I also suggest, and I suggest this 
measure of novelty in connection with any merger provisions, that if 
ss want it to get by the bankers and the railroad executives, you 

ave got to put some tax provisions in there so they can make money 
by merging, and very definitely that will affect the merger problem. 

The power of the individual stockholder to have any effect upon the 
operations of a railroad has long been forgotten. The stockholders 
are out, and the railroads are now in fact operated and have been for 
many, many years, by management and the Association of American 
Railroads. 

The railroads themselves do not operate their own affairs. The 
Interstate Commerce Commission has permitted for many years group 
rate cases where you never thoroughly examine the facts of a given 
carrier. Arbitrary rate increases are put in effect where there is very 
little, if any, consideration of the actual facts, in the case of arbi- 
traries. They talk a language which just does not apply to arbitration. 

I would like to conclude my remarks by saying I have had some suc- 
cessful experience in the bus business. Very many people have said, 
why are you willing to take 414 years out to stop the New York Central 
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from abandoning certain of its commuter services? It is because ev- 
ery single technical organization which has ever examined the prob- 
lem in the greater New York area, the Chicago area, and the San 
Francisco area has invariably come to the conclusion that the only way 
you can prevent central city rot with regard to suburban transporta- 
tion is by moving masses of people in on rails. I know we cannot do 
it on buses. I know we cannot move the big cities’ commuters eco- 
nomically on buses, and I know that they cannot go in on their own 
wheels. 

For this reason, and knowing it is necessary, if you are going to 
have a private system of rail transportation to preserve the railroads 
before they are entirely abolished, I feel that this act should be 
amended certainly in this section, and it should be amended certainly 
with due regard to the practical consideration of wages. 

Senator Case. Thank you very much, Colonel Roberts. I appreci- 
ate you coming and waiting so long to testify today. We do have to 
wind up, but 1 would be happy if you have any comment, just a word 
or two on whether or not under the existing law it is possible for the 
Interstate Commerce Commission to protect the interest of the com- 
munities. 

Mr. Roserts. No, sir, it isnot. Even if they wanted to, which they 
robably don’t, it is not, because the time elements are just incredibly 
oolish. They do not permit any serious consideration. The theo- 

retical assumption is that the same principle applies as applies in the 
suspension of rates which is not true. 

The Commission has a background of 50 years experience in its 
knowledge of rate structures. It has the tariffs on file and it is fully 
informed in the workings of the suspension boards and otherwise on 
the conditions affecting rates, but when it comes to these commuter 
cases they know nothing about them and the facts cannot be made 
available except on protest. 

You have heard testimony how long it takes the municipalities to 
prepare their cases and to function under these conditions and I am 
not going to repeat it, except that I know a great deal about it finan- 
cially and otherwise and there must be time for them to present their 
protest cases. 

There is one little feature in both acts which I think is important. 
It is this question of whether there shall be instances in which the 
Interstate Commerce Commission does not have to hold a hearing. 

I believe there must be instances in which they do not have to hold 
a hearing. I think the test of that is the precedence or absence of a 

rotest—of a substantial protest. If there is no substantial protest 

led within a reasonable period, I believe the Commission should be 
able to act without a hearing because there are quite a few train changes 
contemplated under either one of the drafts that should be permitted 
to go forward under those circumstances. 

But if there is a protest, they should not be permitted to effect a 
curtailment or supersede the States without a hearing. 

Senator Case. Thank you. Do you have any questions? 

Mr. Baxton. No, I have no questions. 

Senator Casr. Thank you very much. 

The hearings will be adjourned until 10:30 tomorrow morning. 

(Whereupon, at 1:05 p.m., the committee was adjourned, to recon- 


vene at 10:30 a.m., Thursday, July 30, 1959.) 
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AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 
(Train Discontinuance) 


THURSDAY, JULY 30, 1959 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SurFace TRANSPORTATION SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:30 a.m., in 
room 1202, New Senate Office Building, Hon. George A. Smathers 
presiding. 

Senator Smatuers. The meeting will come to order. 

We have, we hope, our last day of testimony on Senate bill 1331 and 
allied bills. 

As our first witness we have Mr. Leighty, chairman of the Railway 
Labor Executives’ Association, for the second time. 

Weare delighted to have you. 


STATEMENT OF G. E. LEIGHTY, CHAIRMAN, RAILWAY LABOR 
EXECUTIVES’ ASSOCIATION; ACCOMPANIED BY WILLIAM G. 
MAHONEY, COUNSEL, RAILWAY LABOR EXECUTIVES’ ASSOCIA- 
TION 


Mr. Leientry. Thank you, Mr. Chairman. 

Mr. Mahoney, who accompanied me previously, is here with me, be- 
cause of his personal knowledge of what has transpired in connection 
with this law. 

I have a prepared statement, part of which I am going to read, and 
part of which I will skip over. I will probably wish to interpolate 
several places, if that may be permitted. 

My name is G. E. Leighty. I am chairman of the Railway Labor 
Executives’ Association and had the privilege of testifying before this 
committee on June 18, 1959, in support of S. 1331, at which time I dis- 
cussed in detail my association’s position regarding the present law 
governing interstate and intrastate passenger train and ferry abandon- 
ments, section 13(a) of the Interstate Commerce Act, and the experi- 
ence which our association has had in proceedings which have arisen 
under that law. 

The chairman has been good enough to invite me to present again, 
in summary form, the position of the association on section 13(a) and S. 
13831, our experience under the former, our analysis of the effect of 
the enactment of the latter and a brief review of the testimony of the 
opponents of S. 1331. 
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Regarding the portion of my statement relative to the testimony of 
the opponents of S. 1331, I would like at this time to request the per- 
mission of the committee to have incorporated into the record of this 
hearing the prepared statement of Mr. William G. Mahoney, counsel 
to the association, which reviews in detail the testimony offered in 
opposition to S. 1331 and which fully corroborates the brief comments I 
will make on that subject. 

Senator SmarHers. Without objection, we will make that a part of 
the record. 

(The statement follows:) 


STATEMENT OF WILLIAM G. MAHONEY, ATTORNEY FOR RAILWAY LABOR EXECUTIVES’ 
ASSOCIATION 


My name is William G. Mahoney. I am a member of the law firm of Mul- 
holland, Robie & Hickey which for many years has acted as general counsel to 
the Railway Labor Executives’ Association. 

I have been associated with this law firm since January 1952 and one of my 
primary duties has been the representation of this association before the Inter- 
state Commerce Commission. I have participated to some extent in every pro- 
ceeding which has arisen under section 13(a) of the Interstate Commerce Act. 

I represented the association at the first hearing held under section 13 (a) (1) at 
Sidney, Mont., in November 1958 and the first hearing held under section 13 (a) (2) 
at Jamestown, N. Dak., in March 1959. I also represented the association at the 
hearings held in the Lehigh Valley train discontinuance case, the New Haven 
train discontinuance case, and the Minneapolis and St. Louis train discontinu- 
ance case. 

I have also represented the association in numerous proceedings under sec- 
tion 5(2) of the Interstate Commerce Act, relating to railroad mergers and con- 
solidations, and section 1(18) of the act relating to the abandonment of lines 
of railroad including the Weehawken Ferry abandonment proceeding which, as 
you know, arose originally under section 1(18). 

On June 18 I was privileged to appear before this Committee together with 
Mr. G. E. Leighty, chairman of the Railway Labor Executives’ Association, and 
have followed these proceedings very closely. 


I, THE INTENT OF CONGRESS AND 8. 1331 


Analysis of the record of the testimony which has been presented to this com- 
mittee seems to me to require a clear answer to but one question, namely, what 
did Congress intend by the enactment of section 5 of the Transportation Act of 
1958 which became section 13(a) of the Interstate Commerce Act. Did Congress 
intend to provide a means by which the railroads of this country could eliminate 
unneeded and unprofitable passenger train operations without the interference 
which was alleged to have been practiced by State regulatory bodies, or did it 
intend to provide a means by which the railroads could eliminate all passenger 
operations should they so desire regardless of the public need for the continua- 
tion of those operations? 

If the Congress intended to provide the railroads with a vehicle for total aban- 
donment of passenger train services as a means of eliminating the passenger 
train deficit problem, I must agree with the opponents of S. 1331 that the bill 
would thwart the intent of Congress. 

However, if Congress intended to ease the passenger deficit problem by pro- 
viding a means for the elimination of unneeded and unprofitable train operations 
without the delays and denials which, say the railroads, were occasioned by the 
unreasonable attitudes of some State regulatory bodies, S. 1331 should be enacted 
into law immediately as section 13(a) goes far beyond that reasonable intent. 

The proof of my last statement is to be found in the record which has been 
produced before this committee. Not once did an opponent of S. 1331 deny the 
power of the railroads under section 13(a) to remove themselves entirely from 
the passenger business. Several of the witnesses stated that they would not do 
such a thing but did not deny that they have the power under section 13(a) to 
abandon passenger service completely should they so desire. 

Mr. William Moloney, testifying on behalf of the Association of American 
Railroads, when questioned by the chairman of this committee as to whether 
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the railroads have to demonstrate to the Commission that a-particular train 
operation is uneconomical, stated (transcript, p. 335) : ; 

“If they do not demonstrate to the Commission that it is an uneconomical 
operation I question very much whether the Commission would fail to find the 
public convenience and necessity required the continued operation of the train.” 

Mr. Moloney, aside from being unable to answer that under section 13a the 
Commission definitely would not allow the discontinuance of a passenger opera- 
tion not shown to be uneconomical, points up by his answer the great danger 
to the continuation of any passenger train operations in the United States by 
reason of the existence of section 13a. The danger lies in the fact that the 
issue of whether or not a particular train operation is uneconomical is con- 
trolled by the way in which revenues and expenses are allocated to it by the 
railroad. 

No one will deny that the railroads are allowed considerable discretion in 
the allocation of expenses between freight and passenger service and often a 
slight but completely permissible variation in the allocation of expenses can 
change profitable passenger trains into losing passenger trains on the books 
of the railroads. 

An example of the leeway allowed the railroad in assigning expense figures 
to passenger operations was presented to this committee by the witness for 
the Louisville & Nashville Railroad Co., Mr. Fred Whittemore. Mr. Whittemore 
stated that since 1950 the L. & N. has discontinued 100 passenger trains and 
has left in operation 36 passenger trains. Assuming that the L. & N. has placed 
in service no new passenger trains since 1950, we may conclude that at that 
time the L. & N. operated 136 passenger trains at a deficit of $12.9 million. By 
1957 this deficit had risen to $17.3 million. 

Much of the increase, said Mr. Whittemore, was due to a rise between 1950 
and 1958 of 53 percent in labor and material costs. Since Mr. Whittemore did 
not mention any other cost increases, it is reasonable to assume that the labor 
and material cost increase was the only cost increase of any significance. There- 
fore, on the basis of this testimony alone, this committee is informed that the 
passenger deficit increased by more than 34 percent while passenger operations 
decreased by over 73.6 percent, and that this 34 percent increase in the deficit 
was due to a 53 percent increase in costs. 

Stated another way, the operation of 26 percent of the 1950 passenger service 
loses 134 percent of what that service lost, although the cost of providing the 
26 percent has risen but 53 percent. Obviously factors other than increased 
costs for labor and materials caused the increase in deficit on the books of the 
L. & N. Undoubtedly that increase was caused by that railroad’s varying its 
method of allocating its expenses between its passenger and freight operations. 

Many will say and some have already testified that a railroad would not 
discontinue a profitable passenger train operation. It is common knowledge 
in the railroad industry, however, that a number of railroads desire to eliminate 
themselves completely from the passenger business for the very understandable 
reason, from a financial point of view, that money invested in freight operations 
nets a greater return than the same amount of money invested in the most profit- 
able of passenger operations. 

The fact that some railroads desire to abandon the passenger business was 
made clear by the testimony of Mr. George Alpert, president and chairman of 
the board of the New Haven Railroad, when he said (transcript, p. 439) : 

“IT will simply say to you I don’t want to comment on what the feeling of 
other railroads are about passenger service. I have heard men express the view 
that they want all the passenger service they can get, and I have heard men 
Say, ‘We don’t want any part of the passenger service.’ Like any other indus- 
try, there is not always unanimity, but speaking for myself, if it were possible 
to retain this service, this commuter service, I want to retain it as long as possible 
because I think it is essential for the public welfare.” 

As Mr. Alpert so succinctly said, in the railroad industry as in any other 
industry there is not always unanimity of opinion, and in the railroad industry 
as in other industry some companies would rather sacrifice the less profitable 
lines for the benefit of the more profitable while others would not. 

There is the danger. At least some railroads desire to remove themselves 
entirely from the passenger business. Under section 13a they can do so 
regardless of public need by demonstrating such operations are uneconomical 


and such demonstration can be made at will by means of permissible cost 
allocation. 
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II, TESTIMONY OF G. E, LEIGHTY STANDS UNCHALLENGED 


In the statement which Mr. G. E. Leighty presented to this committee on 
June 18, 1959, in support of S. 1331 he enumerated six major faults in section 
13a which must be corrected (transcript, vol. 3, pp. 173-174). No witness op- 
posing the enactment of S. 1331 challenged the existence of these faults although 
it was claimed that the imposition of time restrictions upon the public and the 
Interstate Commerce Commission and the failure to clearly provide the Com- 
mission with authority to impose conditions required by the public interest were 
not faults. 

The failure of the opponents of S. 1331 to take issue with Mr. Leighty that 
these faults exist in the present law testifies to the fact of their existence but 
the statements of the witnesses clearly demonstrate that existence beyond 
doubt. 


(a) Delegation of discontinuance authority directly to railroads 


Mr. Leighty testified that section 13a delegated to the railroad corporations 
of this country direct authority to determine the extent to which they shall 
serve the public in the maintenance of passenger operations. Mr. Leighty ade- 
quately supported this statement by referring to a decision of the Federal court 
and the decisions of the Interstate Commerce Commission thereunder, but even 
more significant support for this statement was offered by Mr. Alfred E. Perlman, 
president of the New York Central, and Mr. Ben W. Heineman, chairman of the 
Chicago & North Western. Mr. Perlman stated as follows (transcript, pp. 
292-293) : 

“Other bills before this subcommittee would make lesser changes in section 
13a, but the effect of each would be the same (as S. 1331): to drag out the 
regulatory process and to shift the responsibility for the management of rail- 
road operations from railroad management to the Interstate Commerce Com- 
mission, with the ICC bound under some proposals to resolve any doubtful 
issues against the railroads.” 

When Mr. Perlman speaks of management of railroad operations, he must, 
of course, mean the determination of the extent of passenger operation since 
that is the only subject under discussion. It is clear from this statement that 
Mr. Perlman believes that the present law places the responsibility for the 
determination of the extent of passenger operations squarely on the railroad 
and that S. 1331 would place the responsibility of decision in this matter with 
the Interstate Commerce Commission. 

Mr. Heineman said (transcript, p. 382) : 

“If we are to absorb these (employee) costs and hold the line on freight 
rates, we must rid ourselves of these losses on passenger trains without inter- 
ference and in the exercise of management judgment * * *,.” 

No clearer exposition could be made of the effect of section 13a than this state- 
ment of Mr. Heineman. Under section 13a the existence of passenger train 
operations in this country now rests upon the unfettered exercise of the judg- 
ment of particular railroad managements. 

The legislative history of section 18a simply does not support the inference 
that Congress intended such a result by enacting that statute. 


(b) Railroads relieved from necessity of justifying discontinuance 


Mr. Leighty also testified that section 13a relieved the railroads of the neces- 
sity of justifying particular train discontinuances and fixed upon the publie 
the burden of justifying their continued operation. While much has been said 
by the opponents of 8. 1331 regarding the so-called shift of the burden of proof 
accomplished by that bill, no one has denied that under the present law the 
railroads need not justify the discontinuance of a particular train. 

Mr. Perlman in his statement just quoted said that S. 1331 unlike the present 
law would require the Interstate Commerce Commission “to resolve any doubt- 
ful issues against the railroads.” This statement significantly demonstrates 
the absence under the present law of a requirement that the railroads justify 
their desire to eliminate passenger operations and in fact emphasizes the present 
intolerable and wholly inequitable situation under 13a which requires the 
Interstate Commerce Commission to resolve doubtful issues in favor of the 
railroads and against the public. 

In discussing the issue of the burden of proof with the chairman of this com- 
mittee, Mr. Moloney confirmed the fact that in proceedings under section 13a(1) 
the railroads are required to go forward by presenting certain data but they 
are not required to prove anything (transcript, p. 335) : 
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“Senator SMatHers. They are required to go forward, but they don’t have 
to prove anything? 
“Mr. MoLoney. That is right.” 


(c) Provisions of section 13a(2) inconsistent with provisions of section 18a(1) 
but in accord with provisions of 8. 1331 


The third fault enumerated by Mr. Leighty related to the present inconsist- 
ency between the provisions of section 13a relating to interstate train discon- 
tinuances and those provisions governing intrastate train discontinuances. This 
inconsistency is apparent on its face and cannot be challenged. 

Under section 18a(1), dealing with the elimination of interstate trains, the 
railroads are not required to justify specific discontinuances and the public 
and the Interstate Commerce Commission are subjected to severe time restric- 
tions while under section 13a(2), governing the elimination of intrastate trains, 
a railroad must prove its case and the public and the Interstate Commerce 
Commission are not subject to any time restrictions. The provisions of 
section 13a(2) are identical with S. 1331 on these points. 

No witness opposing S. 1331 referred to this inconsistency nor did anyone 
express dissatisfaction with the absence of time restrictions or the presence 
of the burden upon the railroads of justifying intrastate train discontinuances. 
Complaint regarding the provisions of section 13a(2) is significantly absent in 
the testimony of Mr. Earl Requa, general solicitor of the Northern Pacific, who 
testified that his company had accounted for almost 25 percent of the notices 
and petitions filed under section 13a. 

Of the nine petitions filed by the Northern Pacific, seven were filed under 
section 13a(2) and Mr. Requa, far from expressing discontent over the provi- 
sions of that paragraph, expressed his complete satisfaction with it. 

Surely no more devastating testimony could be found in support of the 
elimination of time restrictions and the shift of the burden of justification than 
that of the railroad lawyer who has had more experience than any other with 
those provisions of section 13a which are identical to those found in S. 1331. 


(d) Existing confusion in administration of train discontinuance authority 
eliminated by 8S. 1331 


Mr. Leighty testified at some length regarding the confusion which has arisen 
under section 18a(1) due to the inclusion in that statute of a separate basis 
for finding in train discontinuance or abandonment cases, namely, undue burden 
on interstate commerce, in addition to the well-established basis for findings in 
abandonment cases, namely, public convenience and necessity. Again the oppo- 
nents of S. 1331 do not take issue with Mr. Leighty’s statements. 

The existence of the last two faults which Mr. Leighty testified must be 
corrected and would be corrected by the enactment of S. 1331 are not and 
indeed cannot be denied by the opponents of that bill. The opponents of S. 1331 
claim, however, that the failure of the Congress clearly to provide the Commis- 
sion with authority to impose conditions required by the public interest and 
the imposition of time restrictions upon the public and the Interstate Commerce 
Commission are not faults and should not be changed. 


(e) Failure clearly to empower Commission to impose conditions in the public 
interest 

That the failure of Congress to specifically empower the Commission to impose 
conditions has led to confusion cannot be denied. The Commission itself, in 
testifying before this committee on its stewardship of the Transportation Act 
of 1958, stated that it would be desirable to clear up the question of whether 
it can impose conditions required by the public interest. 

The question arose regarding the power of the Commission to require the 
Lehigh Valley Railroad to serve Ithaca, N.Y., after it had permitted the Lehigh 
Valley to discontinue 8 of its 10 passenger trains. Senator Case of this com- 
mittee asked whether in the view of the Commission the Lehigh Valley had 
to follow the Commission’s desire to serve Ithaca. Commissioner Mitchell of 
the Interstate Commerce Commission said that he thought it was. There then 
followed this colloquy (transcript, p. 33): 

“Senator Case. Are you clear about it? 

“Mr. MircHELL. I am not clear about it. 

“Senator Case. There is a question then? 

“Mr. MITCHELL. Yes. 

“Senator Case. It does not weaken your authority in the matter, because 
you do exercise it less freely, un 
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“Mr. MITCHELL. I think that is true. 

“Senator Case. Might it not be desirable to clear that up? 

“Mr. MITCHELL. I think it would be desirable.” 

Later during its testimony on 8. 1331 and S. 1450, the Commission stated that 
since the above-quoted testimony had been offered it had come to the decision 
based on the advice of its general counsel that it had authority to impose con- 
ditions other than those relating to the protection of employees (transcript, 
vol. 2, pp. 219-220). 

More recently, Mr. C. T. Coomes, commerce attorney of the Louisville & Nash- 
ville Railroad, stated that he could not say whether the Commission had such 
power (transcript, pp. 459-461). 


(f) Imposition of arbitrary, severe and unreasonable time limitations 


With regard to Mr. Leighty’s testimony on the imposition of arbitrary, severe 
and unreasonable time restrictions upon the public and the Interstate Com- 
merce Commission, the extreme stand taken by the opponents of S. 1331 and 
the testimony of Mr. Requa expressing complete satisfaction with the provisions 
of section 13a(2) confirm the validity of Mr. Leighty’s statements. 


III. ALL ADVANTAGES SPECIFICALLY ENUMERATED BY RAILROADS AS AVAILABLE 
TO THEM UNDER SECTION 13€& ARE ALSO AVAILABLE UNDER 8. 1331 


One could reasonably expect that in testifying on a bill which would amend 
the present law the opponents of that bill would list all the advantages of the 
present law. The opponents of S. 1331 took great pains to set forth the advan- 
tages which section 13a realized for them. In addition to the fact that section 
13a gives to the railroads a virtual carte blanche to eliminate passenger service 
the opponents of S. 1331 enumerated the following advantages: 

1. Section 13a permits the railroads to circumvent State regulatory bodies 
(transcript, Vol. 4, pp. 278, 281; Vol. 6, p. 462). 

2. Section 13a permits a railroad to present a passenger train discontinuance 
case in a single hearing before one body instead of in several hearings before 
several bodies (transcript, Vol. 4, p. 273; Vol. 6, pp. 452-453). 

3. Section 13a permits the presentation of a train discontinuance case to a 
national body, the Interstate Commerce Commission (transcript, p. 453). 

4. Section 13a has instilled in the States an incentive to take a positive hand 
in the solution of the so-called commuter problem (transcript, pp. 285, 305- 
306). 

5. By reason of section 13a the railroads have a court of appeals in the Inter- 
state Commerce Commission (transcript, p. 301). 

The opponents of 8. 1331 were unanimous in their silence on whether four of 
the five above listed advantages would be eliminated by S. 1331. The reason 
for this unanimity is simple. S. 1331 would preserve every one of the five 
listed advantages. Obviously the railroads would have taken great relish in 
attacking S. 1331 on the grounds that its enactment would remove these ad- 
vantages if they could have done so. 

This is borne out by the fact that the railroads did attempt to argue that the 
fourth listed advantage would be adversely affected by the enactment of 8. 
1331. Significantly they do not specify in what way the enactment of S. 1331 
would discourage the program of self-help which the States are presently under- 
taking. 

It seems to me that the significance of the fact that the railroads have tacitly 
admitted that S. 1331 preserves to them all the advantages which they claim 
to have received as the result of the existence of section 13a while removing 
from the railroads the present virtual carte blanche authority to eliminate all 
passenger service cannot be overstated. 

All of the advantages which the legislative history of the Transportation Act 
of 1958 indicates were intended to be accomplished by the enactment of section 
18a clearly would be accomplished by the enactment of S. 1331 and the one 
advantage which, I believe, was unintentionally granted the railroads under 
section 13a, namely, the power to eliminate all passenger operations regardless 
of need, will be removed by the enactment of S. 1331. 


IV. GENERAL CONDEMNATION OF 8. 1331 NOT SUPPORTED BY SPECIFIC OBJECTIVES 


Now the opponents of S. 1331 have made many broad statements which if 
accepted at face value would lead one to believe that the enactment of 8S. 1331 
would prevent the elimination of any passenger train and in fact be worse than 
the outright repeal of section 13a. 











AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 383 


Mr. Frank C. Brooks, testifying on behalf of certain shippers, would, of 
course, prefer to see the elimination of all passenger operations if that would 
mean, aS he seems to think, a reduction in freight rates to his clients. There- 
fore, any legislation which might require the continuation of needed passenger 
train operations would be in his opinion “undesirable, and, in fact, represent a 
step backwards” (transcript, vol. 3, p. 161). It is understandable that a wit- 
ness whose interest lay in having “the railroads * * * free themselves of non- 
profitable passenger business” would testify that 8. 1331 “is a step in the reverse 
direction and would undo a great deal of good that was intended to be accom- 
plished and has in some measure been accomplished by the Transportation Act 
of 1958” (transcript, vol. 3, p. 164). 

Mr. Perlman was particularly extreme in his generalizations on the effect 
of the enactment of S. 1331 but significantly does not support his extreme gen- 
eralizations with any particularity whatsoever. In volume 4 of the transcript 
there is found the following statement, at page 272: 

“The other approach which Congress can take is that embodied in Senator 
Case’s bill, S. 1831. This would impose new shackles of Government control 
even worse than those you loosened less than a year ago; this would destroy 
even the limited degree of freedom which you wisely saw fit to give to the 
railroad business only a year ago; this would superimpose a harsh and strict 
Federal regulation upon the arbitrary State regulation which has caused so 
much expensive mischief in the past. And finally, this would open the way to 
the imposition of a new and arbitrary burden on the railroads—the payment 
of 4 years’ severance wages to employees displaced if a railroad were allowed 
to discontinue a train. 

“If you are to allow us to take one step forward to freedom in 1958, only 
to yank us back two steps and put new chains on us in 1959, I hope that some- 
one is drafting legislation for the orderly transition of the railroad industry 
from private to Government ownership and operation—for this is what the 
Case bill would help to do.” 

At page 287, Mr. Perlman states: 

“But if you destroy its effectiveness by repealing or emasculating section 13a, 
you will not help to condemn railroad commuter service to galloping decay and 
collapse, you will weaken the whole interstate railroad system.” 

And at page 291, he says: 

“But if you now adopt S. 1331, you will make it virtually impossible for a 
railroad to adjust its services without going through months and years of pro- 
ceedings and litigations. 

“Even if we do succeed in getting off a deficit-producing train, the Case bill 
opens the way for us to be required to pay the displaced employees for 4 years 
more.” 

Again, at page 293: 

“These proposals for the repeal or the emasculation of section 13a are made 
despite the fact that the Transportation Act of 1958 has been law for less 
than a year.” 

And, at page 301: 

“I am confident that constructive solutions to the problems of rail passenger 
service will be found. But I am sure that they will never be forthcoming if 
section 13a is repealed or emasculated. * * * If section 13a is repealed or 
emasculated, it would leave each State free to require whatever uneconomic 
operations it desires, with no thought of the paralyzing effect such actions have 
on the national transportation system.” 

Again, at pages 301-302: 

“To hastily undo the considered thought which gave us the Transportation 
Act of 1958 would seriously impair the momentum that the States, particularly 
New York and New Jersey, are now showing in the direction of clearing up 
their own disabilities. Such revisions would be a serious blow to any pos- 
sibility of a strong and healthy national transportation network.” 

None of the above-quoted statements find any support whatever in the 
remainder of Mr. Perlman’s statements and indeed several statements such as 
the one characterizing the imposition of employee protective conditions as 4 
years’ severance wages and that which implies 8. 1831 would leave each State 
free to require whatever uneconomic operations it desires are completely and 
unequivocally erroneous. 

Mr. William Moloney characterized the enactment of S. 1331 as a capitula- 


tion to local interests. At page 307 of volume 4 of the transcript, Mr. Moloney 
says: 
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“If S. 1331 should become law, it would represent a complete capitulation by 
this Congress to the local interests, principally in the State of New Jersey, 
and capitulation to the local interests is exactly what is would be.” 

And, at page 309: 

“It seems to me that it is rather foolhardy for repeal or destruction of an 
existing statute less than 1 year after its enactment, seemingly upon the 
grounds that it is having the effect that Congress intended it to have.” 

Again, at page 342: 

“Mr. MoLoney. I think in the passage of the Transportation Act in 1958 you 
also Senator Schoeppel have done more for the shipper, for the public, and 
for the railroads than has been done in many a year. 

“Senator SMaTHers. We like to think so and thank you for it. 

“Mr. MoLoney. We think if you pass S. 1331 that you will really cut that 
way down.” 

And, at page 23 of Mr. Moloney’s prepared statement which has been included 
in the record: 

“Nothing would be grained by a single member of the traveling public in 
placing the matter of adjustments in train service under the provisions of 
section 1 of the Interstate Commerce Act rather than under present section 
13a.” 

Nothing would be gained by the patrons of passenger trains except the reten- 
tion of needed service which under the present law can be eliminated. 

It is interesting to note that immediately after characterizing the enactment 
of S. 1331 as a capitulation to local interests Mr. Moloney enumerates the 18 
railroads which as of the date he testified had taken advantage of the provisions 
of section 13a. 

As he so clearly states, 13 of the 18 railroads do not operate in the State 
of New Jersey, and of the 114 trains involved under section 13a as of June 30, 
1959, 78 are located in the so-called western territory and 6 in the southern 
territory. Since Mr. Moloney’s computation was made 9 additional notices have 
been filed involving 8 different railroads and 38 trains, 22 of these are New 
York Central trains about which Mr. Perlman testified but 10 are western 
and southern trains. 

The detailed testimony of Mr. Moloney clearly contradicts his immediately pre- 
ceding general statement that the enactment of S. 1331 would represent a com- 
plete capitulation to local interests principally in the State of New Jersey. I am 
quite sure that two of the co-sponsors of this bill, Senators Kuchel and Neuberger, 
would also disagree with this characterization and point to the detailed testimony 
of Mr. Moloney as adequate support for their position. The other statements of 
Mr. Moloney quoted above while not contradicted by his other testimony finds no 
support in it. 

Mr. Heineman characterized S. 1331 as a genuine threat to his railroad and its 
commuter service when he said (Transcript p. 370) : 

“The contemplated legislation which would impose obstacles to our discontinu- 
ing through passengers would be a genuine threat to the North Western Railroad 
and a genuine threat to what we are trying to do in our suburban service.” 

At page 373 of the transcript, Mr. Heineman says that S. 1331 would mean con- 
tinued delay, further redtape and more obstacles in the way of taking off what 
must be taken off: 

“Tt is this balance that we are seeking to attain. We want the good will of the 
people along our line; we want good trains; we have made great steps in that 
direction, and we are going to go farther, but we can’t do it if there is con- 
tinued delay, further redtape and more obstacles in the way of taking off what 
must be taken off.” 

At page 384 of the transcript, Mr. Heineman is quoted as testifying that S. 1331 
constitutes a “retreat” from the “partial forward step made by the Transporta- 
tion Act of 1958:” and at page 385, states that S. 1331 is an attempt to solve a 
local problem which would have “adverse effects all over the United States.” 
That S. 1331 constitutes a “retreat” from the virtual carte blanch granted the 
railroads by section 13a I do not deny and believe sincerely that such a “re- 
treat” beyond question is required in the public interest. 

Mr. Heineman does not state how the discontinuance of unneeded and un- 
profitable North Western passenger trains could “genuinely threaten” his railroad 
or the suburban service it operates nor does he state how such a law could have 
“adverse effects all over the United States.” 
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Mr. Alpert in his testimony stated that the enactment of S. 1331 “would make 
it very difficult to discontinue unprofitable passenger trains’ (transcript, p. 441). 
Mr. Alpert does not attempt to support this general conclusion. 

Mr. Requa agrees with Mr. Perlman that S. 1331 would “emasculate” section 
18a (transcript, p. 476), and states that it “would very seriously affect the 
Northern Pacific’s problems” (transcript, p. 489). Mr. Requa, however, com- 
ments but little on the issues of “time limitations” and “burden of proof” prob- 
ably in view of the fact that over 70 percent of his cases, as I have pointed out 
above, were governed by the provisions of section 13a(2) and he seems quite 
satisfied with that provision which is identical with S. 1331 on “time limitations” 
and “burden of proof”’. 

It is difficult to see how those changes in section 13a which are not changes 
at all insofar as Mr. Requa’s experience is concerned could seriously affect the 
problems of his railroad. Mr. Requa directs the main thrust of his testimony 
against the imposition of employee protective conditions but admitted that the 
imposition of such conditions in line abandonment cases under section 1(18) of 
the Interstate Commerce Act had constituted no burden to the Northern Pacific 
and their imposition would have been no burden to the Northern Pacific had 
they been imposed in the Northern Pacifie’s cases arising under section 13a 
(transcript, p. 483). 

In view of this testimony it is difficult to understand how Mr. Requa can 
conclude that the enactment of S. 1331 would affect the Northern Pacific at all 
must less seriously affect it. 

Anyone who has analyzed section 13a, S. 1331 and the practice of the Inter- 
state Commerce Commission in cases arising under section 1(18) would be 
certain to conclude upon hearing the above-quoted remarks that the witnesses 
were not talking about S. 1331. 

Such remarks, if accepted at face value, would lead one to the conclusion 
that S. 1331 would not only repeal every vestige of section 13a but would 
require, regardless of State commission desires to the contrary, the continuation 
of every unneeded, unprofitable train now operating in the United States. 

A cursory examination of S. 1331 would convince any objective observer that 
such a conclusion is totally contrary to fact. Significantly, and despite the 
protestations of its opponents, not one witness stated that S. 1331 would 
require the continuation of unneeded, unprofitable train operations. 


Vv. ONLY THREE SPECIFIC OBJECTIONS TO S. 1331 ARE OFFERED BY ITS OPPONENTS 


Surely one might expect a bill which deserved the epithets which its 
opponents have so freely used against S. 1331, could be quite easily indicted in 
detail, even more easily than section 13a, against which stands the detailed and 
undisputed indictment of Mr. Leighty, but analysis discloses but three objec- 
tions to S. 1331 about which any direct statements were made: 

1. The elimination of time restrictions on the public and the Interstate Com- 
merce Commission. 

2. The requirement that the railroads justify train discontinuances (the so- 
called burden of proof). 

8. The clear delegation to the Interstate Commerce Commission of power to 
impose conditions to the public interest. 

In adidtion to these three objections, a feeble attempt was made to show 
that section 1 of the Interstate Commerce Act was not a proper location for 
the placement of train discontinuance authority. 

If I may I will first discuss this latter point and will then discuss the other 
objections in the order listed. 

Mr. Whittemore, testifying on behalf of the Louisville & Nashville Railroad, 
stated that S. 1331 “would make passenger-train discontinuances subject to the 
same general scheme of regulations which is applicable to the abandonment of a 
line of railroad” (transcript, p. 453). 

He stated, however, that he did not think that this was a “sound approach, 
for the reason that the objectives of a passenger-train discontinuance and 
that of an abandonment of line are diametrically opposed” (transcript, p. 453). 
He then stated the basis of this very emphatic and unequivocal conclusion 
(transcript pp. 453-454) : 

“The objective in discontinuing a passenger train is to effect economies which 
will make it possible to continue the operation of the railroad, whereas the 
objective of an abandonment application is to cease operation of the line 
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entirely. The objectives being different in the two situations, I do not see how 
the same principles can be logically applied to both.” 

While Mr. Whittemore’s statement of the objective of the passenger-train 
discontinuance may be correct, his statement regarding the objective of a line 
abandonment is so incomplete that it is misleading. An examination of the 
records of the abandonment cases decided by the Interstate Commerce Com- 
mission under section 1(18) discloses that less than 2 percent of them deal 
with entire abandonments. Over 98 percent of the abandonment applications 
filed with the Commission deal with partial abandonments which are justified 
by the railroad applicants on the same grounds utilized in passenger train cases, 
namely, that they are necessary to effect economies which will make it possible 
to continue the operation of the railroad. Obviously the objectives of 1(18) 
and train discontinuances are identical since the objective of each is “to effect 
economies which will make it possible to continue the operation of the railroad.” 

Mr. Moloney, testifying on behalf of the Association of American Railroads, 
attempted to distinguish section 1(18) from the subject of passenger train 
abandonments by stating that that section was enacted as part of the Trans- 
portation Act of 1920 at a time when we did not have our great system of high- 
ways, airways, or air carriers and that a review of the legislative history of 
that act reveals that its principal emphasis was placed on construction rather 
than on abandonment of lines of railroads (prepared statement, p. 22). 

Mr. Moloney did state, however, that in the matter of line abandonments 
it was believed, in 1920, that since communities had been built up along rail- 
roads and were wholly dependent upon them for public transportation, the 
Interstate Commerce Commission should be given control over the matter of 
abandonments (prepared statement, p. 23). 

Surely Mr. Moloney is aware of the fact that the Interstate Commerce Com- 
mission prior to the enactment of 13a never had jurisdiction under section 1(18) 
or any other statute over the abandonment of public passenger transportation 
offered by the railroads. Obviously, such a consideration had no part in the pas- 
sage of section 1(18). On the contrary, the subject of abandonment of railroads 
was placed under Federal jurisdiction to prevent the wholesale abandonment of 
such lines at the expense of the public need. 

Today in an era of great highway systems, airway systems and farflung air 
carrier systems, section 1(18) is utilized by the railroads more than ever before 
to abandon unprofitable and unneeded branch lines. Its increased use by the 
railroads in present times testifies to its need as a public safeguard against 
indiscriminate abandonment of branch lines regardless of public need. 

Mr. Moloney states that there are fundamental differences between section 1 
and section 13a and between section 1 and S. 1331 (prepared statement, p. 24). 
The only difference which he cites, however, and which is certainly not funda- 
mental, is the requirement that the railroads must secure from the Interstate 
Commerce Commission permission to discontinue unneeded-unprofitable lines. 

Under S. 1331 the railroads would have to apply to the Interstate Com- 
merce Commission or a State agency in order to discontinue a train. Section 
13a, however, permits the discontinuance of train service at will if the State 
in which the train operates does not regulate such discontinuance. 

It seems clear that the purpose of section 1(18) was to permit the aban- 
donment of unneeded, unprofitable branch lines while at the same time insur- 
ing the proper protection of the public interest. This, obviously, is also the 
intent of S. 1331 with regard to the discontinuance of passenger trains. 

Therefore, no difference exists between them in that respect. This also 
appears to have been the intent of section 13a. However, that statute, as 
has so clearly been demonstrated, does not contain provisions which effectively 
protect the interest of the public. 

Of particular significance on the point of the compatibility of section 1(18) 
and train discontinuance authority is the fact that no one challenged the 
testimony of Mr. Leighty that the effects of train discontinuances and those 
of abandonments of lines of railroad are identical on all parties. 

The effects on the railroads are identical in both instances since the rail- 
roads are permited to effect what they claim to be needed economies by means 
of an act of Congress. The effect on the public is identical since in both 
instances it suffers a loss of service, be it freight or passenger. The effect on 
the employees is identical since in both instances they suffer loss of employment. 

Furthermore, none of the opponent of S. 1331 challenged the fact that the 
Interstate Commerce Commission has been processing cases arising under 
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section 13a as if such cases had arisen under section 1(18) insofar as possible 
under the restrictions imposed by section 13a. 

The strained attempts of the opponents of S. 1331 to make train discontin- 
uances seem incompatible with line abandonments only serve to emphasize 
the logical and eminently reasonable relocation in the Interstate Commerce 


an the subject of train discontinuance authority which is accomplished by 
Ss. 1331. 


(a) Elimination of time restrictions in conformity with provisions of section 
138a(2) and section 1(18) 

The first objection to S. 1331 dealt with directly by its opponents concerns 
its elimination of time limitations on the consideration of the discontinuance 
of interstate trains. That this opposition is without merit is demonstrated by 
the testimony of the general solicitor of the Northern Pacific, which I have 
previously referred to. 

Since S. 1331 places the subject of train discontinuance authority in the 
same posture as a line abandonment with regard to time limitations one might 
have expected copious evidence describing endless delays experienced by the 
witnesses in line abandonment proceedings. Yet not one word of complaint 
can be found in the record relating to the Commission’s expeditious handling 
of the thousands of line abandonment cases which have come before it in the 
past 39 years. 

We do find, however, Mr. Perlman referring to months and years of pro- 
ceedings and litigation (transcript, p. 291) and endless delays (transcript, p. 
295). We also find Mr. Heineman and Mr. Alpert stating that during the 5- 
month period presently allowed by section 13a huge losses are suffered by the 
railroads and, therefore, neither the public nor the Commission should be 
allowed further time (transcript, pp. 283, 434). 

Mr. Whittemore has stated that under S. 1331 the Interstate Commerce Com- 
mission could take a year to decide a case (transcript, p. 455) and Mr. Requa 
stated that he would gladly give the Commission additional time if they asked 
for it but neither that agency nor any protestants have ever asked for any addi- 
tional time under section 13a(1) (transcript, p. 480). 

I am sure that every member of this committee will agree that certain 
cases demand as much asa year tobe heard. For example, the recent Weehawken 
Ferry Abandonment case which resulted in the elimination of service to hundreds 
of thousands of passengers a year could not possibly have been heard in the 
4-month time period allotted by section 13a(1). 

As that case now stands it will never be known whether the Commission cor- 
rectly or incorrectly permitted the discontinuance of that ferry because its 
action in that case was declared unappealable. 

Of course, the Commission could, as Mr. Whittemore stated, take a year to 
decide a case under S. 1331 but the unchallegeable fact remains that under 
section 1(18) it has not taken more time than required properly to dispose of 
abandonment proceedings and there is no reason to believe that it would change 
its practice under §S. 13381. 

While Mr. Heineman and Mr. Alpert claim to be suffering great losses on 
passenger service they have not as yet utilized section 13a to rid themselves of 
all these losses and for some reason they are apparently content to suffer them 
for a while, but it is their position that once they do decide to eliminate those 
losses such elimination should take place summarily regardless of the minimum 
time required for the public adequately to prepare its case and the Commission 
adequately to consider it. 

Mr. Moloney did not specifically object to the elimination of time restrictions 
but directed his testimony to a criticism of the Commission’s position previously 
expressed to this committee that such restrictions should be eliminated. 

Mr. Moloney complained that the Commission relied on its experience in 
reaching its conclusion regarding the elimination of time restrictions. Mr. 
Malone said that section 13a had not been in existence long enough for the 
Commission to have any experience on which to base a recommendation. I 
doubt that the Commission limited its consideration of the question of time 
limitations to its experience under section 18a but drew on its 39 years of 
experience in handling abandonment cases under section 1(18). 

The Commission had stated that the time limitations were too short to permit 
the Commission to make an adequate study and analysis of the proposals and 
protests without diverting the staff from other necessary work (transcript, p.12). 
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Mr. Moloney said that the public has not suffered from the inadequacy of the 
Commission’s staff since the public under every instance under section 13a(1) 
has instigated an investigation of the proposed discontinuance or change. I am 
quite sure that the other necessary work to which the Commission referred in- 
cluded consideration of the many, many cases arising under section 1(18) as 
well as other “non-13a” work which I am sure the Commission and the parties 
involved consider just as deserving of attention as section 13a(1) cases. 

It is precisely because the Commission has been compelled to put aside its 
other work in order to consider section 13a(1) cases within the time limitations 
of that statute that has resulted in the postponement of final decisions in cases 
arising under other provisions of the Interstate Commerce Act. 

Mr. Moloney interprets the legislative history of the Transportation Act of 1958 
as intending to do away with obstacles and delays incurred at State levels (tran- 
script, p. 313). But he says this intent of Congress cannot be squared with the 
reasoning of the Commission on the question of time limitations which Mr. 
Moloney states is as follows (transcript, p. 313) : 

“* * * that the present law, the present law makes it impracticable to grant 
protestants a substantial postponement so that they may adequately prepare their 
case.” 

What the Commission actually had said regarding substantial postponement 
is to be found in volume 2 of the transcript at pages 203-204: 

“The requirement that the Commission make a decision within 4 months after 
the proposed effective date in order to assure no interruption of service, necessi- 
tates prompt assignment of the matter for hearing and makes it impracticable, 
regardless of the far reaching nature and importance of the case, to grant 
protestants a substantial postponement so that they may adequately prepare their 
case.” 

Obviously the Commission meant that in certain far-reaching and important 
cases which require it, protestants are entitled to a postponement of substance 
and not a postponement in name only—2 or 3 days—so that they may adequately 
prepare their opposition to particular train discontinuances. 

Both Mr. Requa and Mr. Moloney suggest that if the time is not adequate, 
protestants or the Commission could request the railroad involved to extend the 
effective date of the proposed discontinuance. Both witnesses have stated that 
nobody has asked for additional time under section 13a(1) (transcript, pp. 313- 
314, 480). If they are correct in this statement there is a very simple reason 
for it. 

Tt would be utterly futile for any protestant or the Commission to request a 
delay in a discontinuance date because under section 13a(1) at the end of the 4 
months’ time period the trains are automatically discontinued and the Commis- 
sion is helpless to stop that discontinuance unless it can support an order requir- 
ing the continued operation of the trains with facts demonstrating that the publie 
convenience and necessity requires its continued operation and that such opera- 
tion is not an undue burden on interstate commerce. 

Without the cooperation of the railroad in supplying such facts the Commission 
is helpless to act. I have been informed that requests for additional time have 
been made of the railroads by the Commission but that such requests have been 
rejected. 

Mr. Moloney indicated that the present procedures under section 13a involve no 
disadvantages to the public regarding the information available to it in preparing 
its opposition to a train discontinuance case. He stated that railroads must file 
a notice with the Interstate Commerce Commission and with that notice every 
piece of evidence or information within the knowledge of the railroad concern- 
ing the trains to be discontinued (transcript, pp. 324-325). 

The chairman of this committee then asked how protestants in Kansas would 
get this information and whether they had to come to the Interstate Commerce 
Commission in Washington, D.C., to get it (transcript, p. 325). Mr. Moloney 
answered, “No, 2 notice is posted in the train at the same time it is filed with 
the Interstate Commerce Commission” (transcript, p. 325) but went on to state 
that “they can acquire the information from the records of the Interstate Com- 
merce Commission” (transcript, p. 326). 

The plain answer to the chairman’s question then is “Yes, unless they retain 
a lawyer to go to Washington for them or wait until the day of the hearing.” 
In almost all cases the public must wait until the day of the hearing to attempt 
to analyze the dozens of financial exhibits submitted by the railroad—and then 
it obviously is too late to give them the critical analysis they deserve. 
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Often the railroads will furnish a protestant, prior to the hearing and on re- 
quest, the data filed with the Interstate Commerce Commission but they can 
and have refused to do so—it is up to them. 

If the question of the elimination of time restrictions posed a genuine prob- 
lem for the railroads it is certainly reasonable to expect that they would have 
complained about the lack of such time restrictions under section 1(18) or at 
the very least they would have complained about the lack of such restrictions 
under the very statute which they now support, section 13a(2). 

This is particularly true, of course, with respect to Mr. Requa who has had 
more experience under that statute than any other lawyer and who appears per- 
fectly satisfied with it. Since no such complaints have been forthcoming and 
since the existence of time limitations has been demonstrated to be a severe 
burden on both the public and the Commission, certainly there can be no reason- 
able explanation for maintaining them in interstate train discontinuance cases. 


(bv) No ea reasons advanced against the shift of the so-called burden of 
proo 

There really appears to be little argument regarding the so-called shift of the 
burden of proof. Mr. Perlman does not mention it. Mr. Moloney implies that 
the issue is not important (transcript, p. 314) and when asked by the chairman 
of this committee for an illustration as to how the placement of the burden of 
proof upon the railroads would be detrimental to them could not supply such an 
illustration (transcript, pp. 336-338). 

Mr. Heineman stated that the question of the burden of proof left him cold 
and this provision of S. 1331 was not troublesome to him (transcript, p. 384). 
Mr. Alpert “speaking as a lawyer” said that the burden of proof meant nothing 
and he considered it a judge trap (transcript, pp. 484-435). Neither Mr. Whitte- 
more nor Mr. Requa discussed it. As mentioned before, Mr. Requa has been 
confronted with the burden of proof in over 70 percent of the cases which he 
has brought under section 18a and is apparently completely satisfied with it. 

In view of the absence of any substantial objections from the opponents of 
S. 1831; because the record clearly demonstrates that the present law does not 
even require the railroads to justify particularly train discontinuances (tran- 
script, vol. 3, pp. 188-192, 335) ; and because of the Commission’s strong recom- 
mendation on this point, there is no reason to continue in existence this provi- 
sion of law which is so detrimental to the public. 


(c) Justice and reasonableness of providing for protection of employees 
unchallenged 


There can be no reasonable argument against authorizing the Interstate 
Commerce Commission to impose conditions in train discontinuance cases which 
it believes are required in the public interest. 

The railroads, however, take a position that no such authority should be 
granted the Interstate Commerce Commission. In the railroad view nothing 
should stand in the way of the complete elimination of passenger service when 
they determine to eliminate that service. 

Because it cannot be argued that a condition requiring service at a particular 
time or at a particular point is unreasonable if the public interest requires such 
a condition, the railroads in opposing S. 1331 have challenged the issue of impo- 
sition of conditions on the grounds that such power would include the imposi- 
tion of employee protective conditions. Since little is known of this subject 
outside the railroad industry it provides a convenient means for challenging 
the advisability of providing the Interstate Commerce Commission with power 
to impose any conditions. 

(1) History of employee protection in railroad industry—The conditions 
which the Commission has traditionally and consistently imposed since 1943 
in line abandonment cases are basically the same conditions which the railroads 
themselves have applied since 1936 as the result of a voluntary agreement en- 
tered into between almost all of the railroads of the United States and all of the 
standard railway unions. They are the same conditions which have been 
imposed as the result of congressional mandate in all merger, acquisition, and 
consolidation cases since the passage of the Transportation Act of 1940. 

Prior to that time, the Commission imposed such conditions at its discretion in 
merger and acquisition cases. Moreover, in 1938 the so-called Committee of Six, 
three of whom were railroad executives, recommended to the President of the 
United States that the Federal agency passing upon railroad consolidations 
“require as a prerequisite to approval a fair and equitable arrangement to 
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protect the interests of * * * employees.” That report had been approved by 
the directors of the Association of American Railroads prior to its submission 
to the President. 

On June 18, 1959, Mr. Leighty submitted as an exhibit to his testimony an 
11-page document quoting extensively from decisions of the U.S. Supreme Court, 
the Commission, and other Federal courts, outlining the history of protective 
conditions before those tribunals. The emphasized portions of the quotations 
appearing in this exhibit establish beyond question the justification for em- 
powering the Commission to require the protection of employees as well as the 
just, fair, and reasonable nature of provisions providing that protection which 
traditionally have been imposed in all cases which have permitted the effectua- 
tion of railroad economies upon the authority of Congress and at the expense 
of the employees. 

(2) Nature and purpose of employee protection—Over and over again one 
will find the Supreme Court and the Interstate Commerce Commission char- 
acterizing the imposition of employee protective conditions as ‘desirable and 
in the public interest,” “in accord with sound public policy,’ “inherently just 
and reasonable,” in accord with the “demands of justice,” “a fair and equitable 
arrangement to protect the interests of railroad employees,” and “a just and 
reasonable treatment of railroad employees.” 

In 1939 the U.S. Supreme Court said: 

“Appellees (the railroads) do not deny that the use of part of the savings 
resulting from the lease to compensate the employees for the loss which will 
occasion is just and reasonable so far as the interest and relations of employer 
and employee are concerned” (308 U.S. at 231). 

The railroads did not deny in 1939 that a partial sharing of these savings 
with the employees at whose expense they were made is just and reasonable 
and they have never denied it. This partial sharing of savings made at their 
expense as the result of a congressionally authorized act is the basis for the 
imposition of conditions in cases arising under sections 1(18) and 5(2) of the 
Interstate Commerce Act. 

The fairness and reasonableness to both the railroads and the employees of 
the detailed provisions of these conditions has never been challenged but, on 
the contrary, has been constantly confirmed by the Supreme Court and the 
Commission. 

As a matter of fact, at least once or twice a week I sign voluntary agreements 
with railroads many of which are initiated by the railroads themselves agree- 
ing to the imposition of protective conditions in line abandonment and merger 
proceedings. 

To my knowledge, no railroad has ever complained to the Commission that 
the imposition of these conditions constituted an unjust or unreasonable burden 
upon it regardless of the numbers of employees who would be protected thereby. 

The underlying purpose of the Congress in providing for the protection of 
employees was succinctly stated by the U.S. Supreme Court in 1939 when it 
said that to refuse protection to railroad employees in cases of this nature 
would be to ignore the demands of justice. 

An extensive quotation from the Court’s opinion is set forth at pages 3 and 4 
of the exhibit which Mr. Leighty previously submitted to this committee but the 
pertinent portion of that quotation to which I have just referred is as follows: 

“The now extensive history of legislation regulating the relations of railroad 
employees and employers plainly evidences the awareness of Congress that just 
and reasonable treatment of railroad employees is not only an essential aid to 
the maintenance of a service uninterrupted by labor disputes, but that it pro- 
motes efficiency, which suffers through loss of employee morale when the de- 
mands of justice are ignored.” (308 U.S. 234, 236.) 

This congressional awareness of the necessity for just and fair treatment of 
railroad employees in order to insure a strong, sound national railroad trans- 
portation system was repeated by the Supreme Court in 1942 at which time the 
Court said (315 U.S. at 376-880) : 

“* * * there is nothing in the (Interstate Commerce) act to indicate that the 
national interest in purely financial stability is to be determinative while the 
national interest of the labor supply available to the railroads is to be disre- 
garded. ... Hence, it is only by excluding considerations of national policy 
with respect to the transportation system from the scope of ‘public convenience 
and necessity,’ an exclusion inconsistent with the act as this Court has inter- 
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preted it, that the distinction made by the Commission (that section 1(18) did 
not empower it to impose employee protective conditions) can be main- 
tained. * * * 

“It must not be forgotten, however, that the immediate result of permitting 
the abandonment itself is a private benefit for the railroad in the form of sav- 
ings realized by discontinuing uneconomic services. The justification lies in 
the benefit to the transportation system which the Commission concluded the 
abandonment would produce. * * * The Lowden case (the 1989 decision just 
referred to) specifically recognized that the imposition of conditions similar to 
those sought here might strengthen the national system through their effect on 
the morale and stability of railway workers generally. Exactly the same con- 
siderations of national importance are applicable and operative here. 

“* * * the construction placed upon section (18)—(20) by the Commission 
(that it could not impose employee protective conditions in line abandonment 
cases) is not only hostile to the major objective of the act and inconsistent with 
decisions of this Court, but irreconsilable with its own interpretations of sec- 
tion 5(4) (which under the Transportation Act of 1940 became section 5(2) ).” 

A statutory three-judge Federal district court which was affirmed by the 
Supreme Court in the decision last quoted made these observations regarding 
the purpose of the existence of employee protective conditions (38 F. Supp. at 
823, 824): 

“* * * the Commission’s authority to ‘attach to the issuance of the certificate 
(of abandonment) such terms and conditions as in its judgment the public con- 
venience and necessity may require’ likewise embraces as a factor for consider- 
ation the displacement of employees with its consequences on efficiency of the 
transportation system. 


* * ca * 2 * * 


“To share with displaced personnel a part of the gain was then and is now a 
necessary factor in the accomplishment of an efficient rail system.” 

(3) Specific testimony of opponents of S. 1331 does not support general oppo- 
sition expressed.—In view of this long-established practice in the railroad in- 
dustry, it is difficult to understand how the president of a major railroad can 
appear before this committee and characterize the imposition of employee protec- 
tive conditions in a proceeding made possible by an act of Congress which 
permits the effectuation of railroad economies by the elimination of unneeded 
and unprofitable service as a new, arbitrary, and punitive burden which requires 
the payment to displaced employees of 4 years’ severance pay (transcript, pp. 
272, 291, 295) or to hear the president of another major railroad refer to the 
imposition of such conditions in passenger train discontinuance cases as dis- 
astrous and resulting in a situation which would be worse than no discontin- 
uance at all (transcript, p. 484). This particular railroad official incorrectly 
stated that such conditions meant payment to nonworking empolyees for a 
period of 5 years. 

Still another railroad official characterized the imposition of such conditions 
as legislative featherbedding (transcript, p. 484). This characterization is 
obviously contradictory of the views which the Supreme Court and the Commis- 
sion have held on this subject as well as the unequivocal position adopted by 
Congress in its enactment of section 5(2)(f) of the Interstate Commerce Act. 

If this witness were to be afforded the protective benefits of these conditions 
because of economies effected under section 5(2), section 1(18), or S. 1331, 
I doubt that he would then consider such protection legislative featherbedding 
but would realize immediately that the protection he received was merely a just 
and equitable share of the savings which the railroad realized at his expense. 

It must be remembered, also, that this witness would have great talents to 
sell elsewhere in the event of his dismissal, an advantage which is not shared 
by railroad employees today. 

For all of this witness’ opposition he had to admit that his railroad has found 
the imposition of conditions in section 1(18) cases to have been no burden 
on it and also admitted that had such conditions been imposed in his 13a cases, 
they would have been no burden on the railroad but would have been of great 
ee to the individual employee directly concerned (transcript, pp. 484— 

>). 

Mr. Whittemore did not challenge the just and reasonable nature of employee 
protective conditions or state that they should not be imposed in line abandon- 
ment cases but concluded that the considerations leading to the imposition of 











392 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


protective conditions in line abandonments are absent in the case of train 
discontinuances (transcript, p. 454). Mr. Whittemore did not specify the 
nature of those considerations or state why he believed them to be present 
in line abandonment cases but absent in train abandonment cases. 

Mr. Moloney, in his prepared statement which he did not have an opportunity 
to complete commenting upon orally but which was filed in the record in this 
proceeding, made the following statement at the close of his oral testimony 
(transcript, pp. 349-350) : 

“While railroad labor has argued that all of this (imposition of employee 
protective conditions) is necessary to protect the public interest—I think they 
even announced that they were going to see that the railroads did not deprive 
the public of needed public service—while they argue that this is needed to 
protect the public, the users of the trains, it is apparent to us that their real 
interest lies in the protection of jobs in unneeded, uneconomical, and wasteful 
service.” 

This statement misstates the objective of railroad labor. Railroad labor 
has never argued that the imposition of employee protective conditions was 
necessary to protect the public interest except insofar as the interests of the 
employees constitute an element of that public interest. This position was 
confirmed by the United States Supreme Court in 1939. 

If the Association of American Railroads really believes that it is the posi- 
tion of railroad labor that its interest lies in the protection of jobs in unneeded, 
uneconomical, and wasteful service, I can only conclude that that association 
is not familiar with the many, many agreements entered into between its 
members and railroad labor as a result of which railroad labor withdrew its 
opposition to abandonment and merger cases in consideration for the applica- 
tion of employee protective conditions to those employees adversely affected 
as a result of such mergers and abandonments. Such activity on the part of 
the members of the AAR and railroad labor contradicts what the AAR says 
is apparent to it insofar as is concerned the real interest of railroad labor. 

Railroad labor does not for one moment believe that the enactment of S. 
1331 will result in the continued operation of one unneeded, unprofitable railroad 
train and, therefore, will not perpetuate the existence of jobs in unneeded, 
uneconomical, and wasteful service. 

In the original Weehawken Ferry Abandonment case under section 1(18), 
the Commission held that the public convenience and necessity required the 
imposition of protective conditions for the employees who were adversely affected 
by that abandonment. The New York Central did not dispute this finding, 
though it had ample opportunity to do so. As the result of the discontinuance 
of that ferry permitted by section 13a(1), however, the Commission, since it 
claims it is powerless to protect employees under that provision of law, could 
make no such finding. 

At page 21 of his prepared statement, Mr. Moloney claims that employees 
protection is a wholly unsound approach to regulation and represents an exten- 
sion of regulation into the field of internal adjustment of the operations of a 
single company. This statement ignores the fact that this Congress has never 
believed the imposition of employee protective conditions to be an unsound 
approach to regulation and is contradictory of the repeated statements of the 
United States Supreme Court and the Interstate Commerce Commission to 
which I have previously referred. 

As I also mentioned before, the Association of American Railroads itself 
expressed a contrary view when its board of directors approved the recommen- 
dations of the Committee of Six that Congress require as a prerequisite to 
approval by the Federal agency passing upon railroad consolidations, a fair 
and equitable arrangement to protect the interests of railroad employees. 

Mr. Moloney states at page 21 of his prepared statement that he cannot dis- 
tinguished between an employee affected by the discontinuance of a passenger 
train and one affected by the rescheduling of a freight train. The distinction 
is as obvious as it is fundamental. 

An employee affected by the discontinuance of a freight train as well as one 
affected by any economy which is not regulated because of the demands of public 
interest is not now and never will be subject to protective conditions. However, 
an employee who is directly affected as the result of an act of Congress passed 
to protect the public interest always has been and should continue to be pro- 


tected by the Congress which has permitted the accomplishment of the economy 
at his expense. 
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Mr. Moloney makes the following statement at page 21 of his prepared 
statement : 

“If employees under our private enterprise system are to be protected and 
guaranteed in their jobs, when competitive forces alone dictate a reduction in 
operations, then we will have indeed taken a truly significant socialistic step.” 

Mr. Moloney is not talking about the employee protective conditions which 
the Commission has traditionally imposed in line abandonment cases and which 
the Railway Labor Executives’ Association sought to have it impose in train 
abandonment cases. These conditions do not guarantee any employees in their 
jobs but do grant them for a limited period a partial share in the savings which 
the railroads realize directly at their expense. 

When the job is abolished and the employee is dismissed, he is entitled to a 
monthly dismissal allowance from which is subtracted all other income. Since 
the so-called bumping process takes place upon the abolishment of a job and 
since the employee ultimately affected may well be a so-called extra employee 
and since the monthly dismissal allowance paid him is computed by adding the 
wages which he received for the previous 12 months divided by 12, it is clear 
that such an amount could hardly be considered a burden on the railroad or 
a guarantee of a job. 

Mr. Moloney repeatedly refers to train discontinuances as service adjust- 
ments to which the standards applied to the abandonment of a line or railroad 
are inapplicable. One could hardly call the complete abolishment of passenger 
train service such aS was recently attempted by the Lehigh Valley a “service 
adjustment.” 

At page 22 of his prepared statement, Mr. Moloney says that inability to 
abandon a train might lead and in some instances has led to the abandonment 
of the line but that the ability to abandon a train may and has avoided the 
more drastic step of the abandonment of the line. He does not, however, carry 
this reasoning the one further step which logic and truth demand, namely, that 
abandonment of a branch line does avoid and has avoided the abandonment of 
the entire operation of a railroad. 

Ninety-eight percent of the abandonment cases coming under section 1(18) 
while actually are only partial abandonments in effect represent a total with- 
drawal from all public service on a particular branch operation of the railroad— 
the public in that case being the shippers who utilized that service. The aban- 
donment of a passenger train also represents a total withdrawal from all public 
service—the public in that case being the passengers and shippers who utilized 
the service withdrawn. Obviously, therefore, there is no difference in principle 
or in effect between the abandonment of trains and the abandonment of lines of 
a railroad. 

Also at page 22 of his prepared statement, Mr. Moloney states that placing 
the discontinuance of a particular railroad service under the provisions of 
section 1 of the Interstate Commerce Act serves no useful public purpose. In 
this statement he must here be referring to passenger serivce only since the 
total discontinuance of all service has been governed by the provisions of sec- 
tion 1 since 1920 and without question serves a useful public purpose. 

Mr. Moloney seems concerned solely with, in his words, “the constant mount- 
ing passenger service deficit and the burden thereby imposed.” He concludes 
that placing passenger train discontinuance authority in section 1 “may well 
jeopardize the maintenance of a sound railroad transportation system.” How 
can it have such an effect when it will not require the continued operation 
of one unneeded-unprofitable passenger train? 

At page 24 of his prepared statement, Mr. Moloney takes the position that 
the passenger train situation has been brought about by the policies of the 
the U.S. Government in assisting highway and air transportation and for that 
reason a railroad should not be required to protect an employee who is affected 
by the elimination of the train on which he works. 

If what Mr. Moloney says is true, it confirms our position that Congress should 
provide for the protection of employees since Congress by its enactment of a 
statute permitting discontinuance of passenger trains relieves the railroads of 
the burdens which its highway and air transportation legislation has caused, but 
in so doing places a burden on the employees of the railroads without the relief. 
even partial relief, which it gives the railroads. 

At page 25 and page 26 of his prepared statement, Mr. Moloney expresses con- 
cern for the “unequal treatment to employees” which would be occasioned by hav- 
ing some benefited by protective conditions and others not benefited by such 
conditions. 
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Mr. Whittemore, at page 454 of the transcript, also refers to this point. 

Apparently Mr. Whittemore and Mr. Moloney feel that employees should be 
treated equally by giving neither the benefit of employee protective conditions. 
What this statement overlooks is the fact that section 13a presumably was passed 
to permit the railroads to remove trains which otherwise would not have been 
removed. 

S. 1331 would accomplish the same purpose, but without 13a or S. 1331 the 
employee with the protective conditions available under 8. 1331 would be work- 
ing while the other employee would not be working It seems to me that thatisa 
bit more “unequal” than providing the employee affected under S. 1331 or section 
13a with employee protective conditions. 

Reviewing the testimony of the opponents of S. 1331 on the subject of employee 
protective conditions, what do we find: 

Mr. Perlman making general statements which are erroneous and which dis- 
play a complete lack of familiarity with the subject. 

Mr. Heineman who says nothing regarding the subject. 

Mr. Alpert who characterizes employee protection as disastrous and who im- 
mediately shows his unfamiliarity with the subject by describing the conditions 
as providing “five years’ protection”. 

Mr. Whittemore who merely states that employee protection would result in the 
unequal treatment of employees and says that considerations leading to their 
imposition in line abandonments are absent in train abandonments without 
specifying what these considerations are or why they are present in one case 
and absent in another. 

Mr. Requa who was free in his use of epithets regarding employee protection but 
who admitted that conditions imposed in Northern Pacific line abandonment cases 
under section 1(18) were not a burden to the railroad and that had such condi- 
tions been imposed under section 13a they would not have been a burden to his 
railroad but would have been of great significance to the individual employee; 
and, finally, Mr. Moloney who displayed an antipathy to the imposition of such 
conditions and at the same time a complete lack of familiarity with them and the 
past actions of the Association of American Railroads regarding them. 

Balanced against this, there is: 

The “extensive history of legislation” referred to by the U.S. Supreme Court 
before the enactment of section 5(2) (f) by the Congress requiring employee pro- 
tection in merger and consolidation cases. 

The unvarying position of the United States Supreme Court since 1939 on 
the subject of employee protective conditions ; 

The action of the Committee of Six, three of whom were railroad executives, 
which was approved by the directors of the AAR requesting Congress to enact 
legislation requiring employee protection ; 

The action of the Interstate Commerce Commission in 1935 and 1936 specifi- 
cally requesting Congress to enact legislation permitting the imposition of em- 
ployee protective conditions; 

The consistent and traditional position taken by that Commission since that 
time ; and 

The complete absence of any indication from any source—be it congressional, 
judicial, executive, or private—that such protection is unjust, unfair, or, until 
Mr. Moloney’s recent testimony, that it is an unsound approach to employee 
problems created by an act of Congress. 


VI. CONCLUSION 


Reviewing the entire subject, we find the statements of G. E. Leighty describ- 
ing section 13a and its effects unchallenged; the power of the railroads to elim- 
inate all passenger service under section 18a confirmed; all advantages given 
the railroads under section 13a, except the virtual carte blanche discontinuance 
authority preserved by S. 1331; ability to remove unneeded, unprofitable trains 
granted by S. 1331; general condemnation of 8. 1331 resolved to three objections ; 
and, the three objections unsupported and unsupportable since the changes in 
S. 1331 are clearly required in the public interest. 


Mr. Leicuty. I believe the hearing held on S. 1331 has brought 
into sharp relief the fact that Congress, in enacting section 13a, in- 
tended to establish a means by which the railroads of this country, 
under the supervision of the Interstate Commerce Commission, could 
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effect the elimination of passenger train operations which were un- 
needed and unprofitable without the alleged unjustifiable interference 
practiced by certain State regulatory bodies. 

This hearing has demonstrated with equal clarity the fact that 
section 13a goes far beyond that intent and places directly in the hands 
of the railroads the power to determine whether and to what extent 
they shall serve the public in the maintenance of passenger operations. 

When I ame here previously I discussed in detail six major 
faults inherent in section 13a, particularly paragraph (1) of that 
section dealing with the discontinuance of interstate trains, which, if 
the railroads decide to utilize them, will result in the abandonment of 
all passenger train operations before any remedial steps can be taken 
effectively to preserve passenger service. 

These faults, in the words of the United States District Court for 
the District of New Jersey, “invite” the railroads to eliminate their 
passenger operations, and impelled Judge Gerald McLaughlin of the 
United States Court of Appeals for the Third Circuit to characterize 
section 13a(1) as “this strange, dismaying law” concerning which 
“one thing is certain, namely, that the public was ignored in (its) 
formulation.” 

The primary fault which must be corrected and would be corrected 
by the enactment of S. 1331 is the delegation to the railroad corpora- 
tions of this country of direct authority to determine whether and 
the extent to which they shall serve the public. 

This direct delegation of authority is strengthened by the following 
objectionable features which must and would be corrected by the 
enactment of S. 1331: 

(1) Relieving the railroad corporations of the necessity of justify- 
ing the elimination of particular passenger trains while requiring the 
public to justify their continued operation on the basis of data sup- 
plied by its opposition—the railroads; 

(2) The inconsistency within 13a of permitting elimination of inter- 
state trains without justification within severe time limitations under 
paragraph (1) while requiring such justification without time limita- 
tions batane intrastate trains can be eliminated; 

(3) The novel and confusing inclusion within the Interstate Com- 
merce Act of a separate basis for findings in abandonment-of-opera- 
tion cases—undue burden on interstate commerce—in addition to the 
well established basis for findings in such cases—public convenience 
and necessity ; 

(4) The failure clearly to provide the ICC with authority to impose 
conditions required by the public interest which are traditional in 
proceedings involving the elimination of railroad operations; and 

(5) The imposition of severe and unreasonable time restrictions 
upon the public and the Interstate Commerce Commission. 

As I have stated, I discussed each of these faults and the need for 
their removal in detail during the course of the testimony which I 
presented to this committee on June 18, 1959. The opponents of 
S. 1331 have not disputed anything I said at that time relative to the 
existence of these faults or their detrimental effects on the public. 

I shall now attempt to summarize briefly my previous testimony 
on the primary fault found in 18a. 


44818—59-——26 
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First, the direct delegation to the railroads of authority to discon- 
tinue passenger train service. 

The only Federal court which has considered section 13a(1) held 
that no one had the right to appeal to the courts from the Commis- 
sion’s refusal to investigate a particular train or ferry discontinuance 
under this statute, primarily because of the absence of a Commission 
order upon w hich an appeal can be based. 

This decision also means, in effect, that should the Interstate Com- 
merce Commission fail to stop the discontinuance of particular train 
service after investigation and hearing by refusing to issue an order, 
that discontinuance would also be unappealable. 

To date the Commission has issued orders in cases where train 
discontinuances have been permitted but there is no guarantee that 
it will continue to do so. In fact, two of its members consistently 
have advocated the contrary as being i accord with the intent and 
meaning of section 13a(1). 

It may be only a matter of time until the Commission decides to 
adopt such a procedure, thereby precluding judicial review in all 
cases arising under section 13a(1) exe ept where service is ordered 
continued from which order the railroads may appeal. 

As a matter of fact the Interstate Commerce Commission, in two 
notices received in my office yesterday, declared that despite public 
protests it would not investigate or hold hearings on the discontinu- 
ance of four trains operating in the States of Alabama, Mississippi, 
Louisiana, Ohio, and Indiana by the Louisville & Nashville and the 
Wabash Railroad Cos. 

I am convinced that these notices inaugurate a long line of similar 
nonaction from which there is no appeal. 

Senator Smaruers. Mr. Leighty, I would like to ask you a question 
right there. With respect to this case which was considered by the 
Federal district court and the application under section 13a, that 
was the Weehawken Ferry case ? 

Mr. Letcutry. That is true, that is the Weehawken Ferry case. 

Senator Smatners. I wanted that clear in my mind. 

Is that the only case that thus far has been considered by a Federal 
court with respect to section 13a ? 

Mr. Letcury. That is correct, yes. 

The Federal court which hieaaeve section 13a(1) repeatedly 
affirmed the fact that it constituted a delegation of authority from 
Congress directly to the railroads to discontinue passenger train 
and ferry operations. 

The Interstate Commerce Commission has also held that the delega- 
tion of authority is direct and that the Commission has been given no 
discretion to approve or disapprove a proposed discontinuance under 
the provisions of section 13a(1). 

Such a direct delegation of authority so vitally affecting all phases 
of the public interest. including the national defense, has never before 
been granted to the railroad industry and indeed, to my knowledge, 
has never been granted to any public or quasi-public ut ility oceupying 
so strategic position in our country. 

Senator Smaruers. Mr. Leighty, may I ask you another question 
with respect to the paragraph preceding that one you have just 
finished reading, where you say “The Interstate Commerce Commis- 
sion has also held that the delegation of authority is direct and that 
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the Commission has been given no discretion to ‘approve’ or ‘dis- 
approve’ a proposed discontinuance under the provisions of section 
13a(1)”. 

When and where did the Commission say that ? 

Mr. Letenty. In the Great Northern case. 

Senator Smaruers. When did they say that? When was that case? 

Mr. Letcury. That was the first case that they held hearings on. 

Senator Smaruers. After we passed 13a last year? 

Mr. Leianury. After the law was passed, yes, sir. 

Senator Smaruers. We can find that easily. 

Mr. Leicury. I have the docket number 
20348. 

Senator Smariers. Thank you. 

Mr. Leicury. It is particularly surprising that Congress would 
place in the hands of the railroads the means of summarily eliminat- 
ing that portion of their operations which they claim to be operating 
at a tremendous deficit. Such authority will inevitably encourage 
most, if not all, railroads to give up efforts at competition with other 
forms of passenger transportation and withdraw from that field. It 
has certainly given the “green light” to those railroads who want to 
get out of the passenger business entirely. That such railroads exist 
is admitted in the testimony of Mr. Alpert and Mr. Shoemaker. 

When Mr. Moloney, representing the Association of American 
Railroads, testified on July 8, 1959, he stated that at that time 18 rail- 
roads had filed petitions and notices under section 13a involving 114 
trains. 

At the present time, only three weeks later, we find that since the 
enactment of this statute, 21 railroads have filed 48 notices and peti- 
tions pursuant to its provisions involving two passenger ferries and 

156 trains in 30 States. 

There let me comment. Forty-two applications, or 42 notices, 
rather—they are not applications—42 notices in a period of three 
weeks. 

These figures irrefutably demonstrate the national character of the 
problem created by section 13a and the need for immediate remedial 
legislation. There is no reason to believe that the railroads will de- 
crease their use of section 13a and every reason to believe that their 
use of section 13a will increase if it becomes apparent that S. 133 
will not be enacted into law at this session of the esaniam 

Because of the direct delegation of authority to the railroads and 
the restrictions both procedural and substantive placed upon the pub- 
lic and the Commission by section 13a, which I discuss in a moment, 
that agency has interpreted section 13a as evidence of congressional 
intent to encourage the abandonment of passenger train service on 
the basis of unquestioned acceptance of data supplied by the rail- 
roads and regardless of public use or need for that service. 

I shall cite briefly four examples of Commission action sustaining 
this view. 

Senator Smatuers. May I interrupt you there? 


At the top of page 6, where you refer to Mr. Moloney’s testimony, 
you say— 


20348, Finance Docket 





he stated that at that time 18 railroads had filed petitions and notices under 
section 13a involving 114 trains. At the present time, only 3 weeks later, we 
find that since the enactment of this statute, 21 railroads have filed 38 notices 
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and petitions pursuant to its provisions involving two passenger ferries and 
156 trains in 30 States. 





That 21 railroads, that is three more—in other words, that is in- 
clusive of the 18 that Moloney referred to? 

Mr. Leicuty. That is correct. 

Senator Smaruers. And 156 is inclusive of the 114 that he referred 
to? So it has just been stepped up since his testimony ? 

Mr. Leicutry. Yes. There have been 42 trains in 3 weeks. Forty- 
two notices, or there have been notices filed in that period to discon- 
tinue that number of trains, 42 trains. 

— Smatuers. Thank you. That is since the act went into 
effect ? 

Mr. Leieuty. This is what has happened since the act has gone 
into effect. That is what has been filed with the Interstate Com- 
merce Commission. That does not include those that have been 
filed with the State Commissions and been granted or the trains that 
have been taken off without requiring authority from anyone. This 
is merely what has happened in connection with the filing of notices 
under the act—under this act. 

Senator Smatuers. All right. 

Mr. Leienry. I shall cite briefly four examples of Commission 
action sustaining this view : 

(1) In the Lehigh Valley Railroad train discontinuance case, the 
Commission permitted the discontinuance of six trains carrying be- 
tween 144 and 231 revenue passengers per trip although it held that 
there was a substantial public use of and need for every one of the 
trains. The Commission held that despite the need it could not find— 
on the basis of the financial data supplied by the railroad—that their 
continued operation would not be an undue burden on interstate com- 
merce. I want tocomment very briefly on that case. 

Senator Smatuers. Would you direct some remarks in your com- 
ment here to the argument that a minute ago earlier you stated that 
the Commission does not have within its discretion the right to not 
allow a discontinuance of the train, and yet this example that you 
are using, the Lehigh Valley Railroad, you are saying that the Com- 
mission did have the discretion, did have the authority to do this, 
but they just decided to let them discontinue it anyway. 

In other words, it looks to me superficially, from here, that there 
may be an inconsistence in your testimony. 

Will you direct some argument to that ? 

Mr. Letcuty. No, I think, Senator, the inconsistency is on the part 
of the Commission. In their testimony before your committee they 
have expressed one opinion, and in their communications to your com- 
mittee in one letter they have said one thing and in another letter they 
have said something else. 

So I really do not know where the Commission does stand. But I 
do think that they feel, at least a certain number of the members feel, 
that they have no authority to deny an application. They can serve 
a notice on the railroad that the train cannot be—that they must con- 
tinue the operation for a period of 1 year. That is the maximum if 
their investigation indicates that these two conditions are met. But 
they do not agree even among themselves on what authority they have. 
This is the difficulty. 
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Senator Smaruers. So that what you are saying is that while this 
may appear to be an inconsistent position, it is not an inconsistent 
position as far as you are concerned. You are merely reciting, first, 
testimony of the Interstate Commerce Commission that they did not 
have the authority, and then you are giving an illustration down here 
where in fact they did exercise the authority but they nevertheless 
allowed the discontinuance. 

You are reciting what happened, not your own reasoning ? 

Mr. Leienty. That is a good illustration of it. 

In that case, they asked to discontinue all their passenger train 
service involving 10 trains, part of them—most of them operated be- 
tween New York and Buffalo. These trains, the Commission’s order 
shows the average number of passengers carried on each one of these 
trains. It ranged up as high as 272 each day. The lowest train was 
train No. 11, which is a train that leaves at an odd hour and carries 
considerable mail and express. They carried 74 passengers a day. 

But outside of that, the lowest train was 28, with 109, and there 
were four of those trains that carried over 200 passengers a day. 

On page 8 of the Commission’s order they show that the passenger 
losses in 1958 were $4,109,000, but they break down those losses on each 
one of these trains which they call out of pocket losses. 

On pages 10, 11, and 12 of the order, if you add up all of these out 
of ea losses you reach the total of $693,000. 

The difference between that figure and the $4 million figure is what 
you might call disputed figure with respect to passenger train losses. 

In other words, the losses are about one-sixth—out of pocket losses 
are about one-sixth of what they claim their passenger losses are. 

They show that they paid over $1 million on those trains for termi- 
nal facilities in the Pennsylvania yards and station at New York City 
for 10 trains in a period of 1 year. 

On page 15 of the order they say— 

The record is clear there is a very substantial public demand for and use of the 
passenger trains involved herein. 

That takes care of your public convenience and necessity problem. 
But then they go on to say, on page 23, after reiterating that position 
about the public convenience and necessity : 

We are unable to find, however, that the continued operation of all such trains 
would not unduly burden interstate or foreign commerce. 

Under the law they have got to be able to make both of those 
findings while in other cases, and in line abandonment cases they 
have the two factors together and then make their determination. 

But under this law that we are now discussing, 13a, they have to 
make a separate finding in connection with each of those two items. 

You will probably recall that the original bill did have in a pro- 
vision about loss on any particular train, but that was taken out of the 
bill before its enactment because it was expressed at that time by 
many of us that we were fearful that with that section in the law that 
it would permit them to take off practically any and all trains. 

However, in its actual application the Commission has, in effect, left 
in or read the law with that provision left in it. 

Next is item 2: 

(2) In a proceeding involving the reduction in service of the 
Southern Pacific’s Shasta Daylight from daily to triweekly service 
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during the so-called slack seasons, the reduction was permitted al- 
though the train carried between 141 and 224 revenue passen- 
gers—each train carried that many each day—during this slack 
season. 

The Commission’s decision was based on admittedly inexact com- 
putations the accuracy of which was suspect to say the least since in 
that case the railroad listed its out of pocket loss on the Shasta Day- 
light at $1,748,000 while in a later case involving the discontinuance 
of other Southern Pacific trains in the same area the loss was listed 
at $835,000. 

(The following communication was subsequently received by the 
subcommittee :) 


ASSOCIATION OF AMERICAN RAILROADS, 
LAW DEPARTMENT, 
Washington, D.C., August 3, 1959. 
Hon. GeorGcE A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Senate Committee on 
Interstate and Foreign Commerce, U.S. Senate, Washington, D.C. 

Deak SENATOR: In his two appearances before your subcommittee in hearings 
on 8. 1331 and S. 1450, Mr. G. E. Leighty, chairman of the Railway Labor Execu- 
tives’ Association, made certain statements concerning Southern Pacific Co.’s 
cost figures covering operation of its train, the Shasta Daylight. In substance, 
Mr. Leighty stated that in a proceeding before the Interstate Commerce Com- 
mission involving the Shasta Daylight train Southern Pacific Co. submitted a 
study showing the annual loss in operating that train to be $1,700,000, while in 
another and subsequent proceeding involving other trains Southern Pacific Co. 
offered in evidence a study showing the annual loss in operating the Shasta 
Daylight to be approximately $800,000. 

Mr. Leighty’s testimony has been called to the attention of Southern Pacific 
Co. and it has furnished me with the following information: 

The $1,700,000 annual loss was submitted in the proceeding before the Inter- 
state Commerce Commission by Southern Pacific Co.’s cost engineer and was 
based upon a comprehensive study of the revenues and expenses of the Shasta 
Daylight for each month of the year. The subsequent proceeding, referred to by 
Mr. Leighty, did not involve the Shasta Daylight but involved other trains of 
Southern Pacific Co. During the course of that proceeding the California com- 
mission offered in evidence a copy of Southern Pacific Co.’s form CS-3646. This 
form covers all passenger trains of Southern Pacific Co. and is kept as a general 
guide, or indicator, for management information purposes. Southern Pacific 
Co.’s form CS-3646 does not provide, and does not purport to provide, the results 
of any complete studies of the operating results of any trains. It shows esti- 
mated out-of-pocket costs. It does not furnish, nor is it designed to furnish, 
total costs and operating results. Being used as a management guide or indi- 
cator, the form enables Southern Pacific Co. to determine what train or trains 
will be made the subject of a complete and detailed study. 

For instance, one of the principal reasons for the difference between the re- 
sults of the full and detailed cost study of the Shasta Daylight and form 
CS-3646 is that the former is based on revenues and expenes for each month of 
the year, whereas form CS-3646 is not. Although the revenues listed on form 
CS-3646 are for each month, the estimated expenses are based on the consist of 
the particular train in operation during a single week in May. For many 
trains this single week in May may be reasonably representative. However, in 
the case of the Shasta Daylight it substantially understates the expenses be- 
cause of the substantial changes in train consist and the greater number of 
ears operated in the Shasta Daylight during the period of tourist travel from 
June to September. 

Southern Pacific Co. has neither contended nor offered in evidence in any 
proceeding a showing that its annual loss in operating the Shasta Daylight is 
different than the $1,700,000 submitted in the proceeding before the Interstate 
Commerce Commission under section 13a(1) of the Interstate Commerce Act. 

On behalf of Southern Pacific Co., it is respectfully requested that this letter 
be made a part of the record of hearings on S. 1331 and S. 1450. 

Very truly yours, 


WILLIAM M. MOLONEY. 
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Mr. Leicury. The other case was finance docket 20503. In that case 
they even showed that the City of San Francisco, which is their stream- 
liner train operating between Chicago and San Francisco—really be- 
tween Ogden and Oakland on the Southern Pacific—operated at a loss 
of one million one hundred-some-odd-thousand dollars that year, on 
just that segment. They also show here that each one of those trains 
cost, from Oakland to Ogden, $2,220,000 for the one train and $2,350,- 
000 on the other. Those estimated out-of-pocket expenses on those 
trains are not broken down. I am here to tell you that unless some 
action is taken the first thing we are going to find is that they are in 
with an application to disc ontinue a train of that kind. 

I challenge anyone to try to get reservations on that one now. I 
tried for 3 weeks and could not get them. If that is the kind of fig- 
ures that we are going to deal with here, just where are we going ? 

The Commission has not questioned this discrepancy. I mentioned 
this discrepancy on June 18, and its existence was neither denied nor 
explained by the witness for the Southern Pacific who testified here 
on Tuesday, July 28. 

(3) In a case involving the discontinuance of 20 off-hour or non- 
commuter trains of the New Haven Railroad running between Provi- 
dence and Boston, the Commission permitted the discontinuance of 
18 of those trains which av eraged, according to New Haven estimates, 
67 revenue passengers per trip on the basis of a formula which the 
ICC had previously rejected as unreliable for determining passengers 
and revenue in a proceeding under section 5(2), the merger iy? 
of the act, but which it accepted under section 13a(1) a “fair and 
adequate” although “not the most desirable or an method 
available.” 

(4) The Commission recently permitted the discontinuance of two 
overnight trains operating between Chicago and Minneapolis which 
averaged 109 and 131 passengers respectively each night on the basis 
of completely unrealistic cost figures. 

These cases clearly indicate the fact that section 13a places the total 
elimination of railroad passenger service wholly within the discretion 
of railroad management. 

The second objectionable feature of section 13a(1) which must be 
corrected is its removal from a particular railroad the necessity of 
justifying its decision to eliminate passenger train service. This law 
requires the public to prove, not only that 1t needs the service, but that 
the continuation of the service would not be an undue financial burden 
on the railroads. 

In my previous testimony I described a hypothetical case in which 
a railroad, utilizing section 13a(1), submitted data which the Com- 
mission rejected as unreliable. Even though its evidence was re- 
jected the railroad could not be stopped from discontinuing the train 
because the Commission could not require its continued operation 
unless it could take the rejected evidence and somehow conclude from 
it that the operation of the train was required by the public conven- 
ience and necessity and in addition thereto that its continued opera- 
tion would not be an undue burden on interstate commerce. 

I testified on June 18, 1959, that the first railroad which had to go 
to hearing under section 13a(1), the Great Northern, recognized this 
fact as has the Commission itself. No one has disputed that 
testimony. 
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The third fault to be found in section 13a is the inconsistency be- 
tween paragraphs (1), dealing with the elimination of interstate 
trains and paragraph (2), dealing with intrastate train discontinu- 
ances. 

Paragraph (1) contains the oppressive time restrictions, about 
which I shall speak in a moment, and does not require the railroads 
to justify particular interstate train discontinuances. 

Paragraph (2) contains no time restrictions and requires the rail- 
roads to justify intrastate train discontinuances. There is no ap- 
parent reason for this discrepancy, except a possible apprehension 
regarding the constitutionality of applying the provisions of section 
13a(1) to intrastate trains. ‘The railroads seem perfectly satisfied 
with the provisions of section 13a(2). Therefore, since the discon- 
tinuance of interstate trains would have a more immediate and telling 
effect. on interstate commerce than the discontinuance of intrastate 
trains, there would seem to be no reason for not conforming para- 
graph (1) to paragraph (2) insofar as time limitations and the bur- 
den of justification are concerned. 

The fourth major fault found in section 13a(1) is the novel in- 
clusion in a statute relating to the elimination of railroad operations 
of two bases for a Commission decision. Heretofore, the Commis- 
sion need base its finding only on “public convenience and necessity” 
which in the Commission’s view included consideration of “undue 
burden on interstate commerce.” 

Under section 13a(1) it must make a separate finding with regard 
to each. At first the Commission held these two findings to be in- 
extricably related. Later it held they could be considered separately. 
This confusion will not be eliminated until this aspect of section 
13a(1) is amended in conformity with oe 1(18) so as to permit 
the Commission to utilize its many years of precedents involving the 
elimination of uneconomical railroad epee itions to decide train dis- 
continuance cases. 

The Congress failed to provide the ICC with specific authority to 
impose conditions in the public interest in cases arising under section 
13a. Our association has contended and still contends that such 
authority exists but the Commission disagrees. 

The question first arose regarding the imposition of employee pro- 
tective conditions and the Commission held that it had no power to 
impose any conditions. Later it “required” a railroad to serve a 
particular point but then indicated before this committee that it was 
not sure it could make that requirement stick. 

Still later it indicated to this committee that it had reviewed the 
matter and that its general counsel had advised that it had power 
to impose “requirements” a, he wrhinnw to “conditions” 
with the exception of “requirements” “conditions” for the pro- 
tection of employees. The vice evasion and general counsel of the 
Lehigh Valley disagrees and says that the ICC has no such power. 

Such a situation should not be allowed to continue. The ICC 
should be given explicit authority to impose conditions in the public 
interest in the discontinuance of any passenger train. 

The final objectionable feature of section 13a(1) lies in its imposi- 
tion upon the ICC and the public of arbitrary, severe and unreason- 
able time limitations. No evidence was ever presented that past 
Commission practices required them. 
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The Commission’s 39-year record in cases arising under section 
1(18) dealing with abandonments of branch lines demonstr ates that 
congressional concern over undue delay before State commissions in 
train discontinuance cases is resolved merely by authorizing the ICC 
to act therein. 

These restrictions have placed great burdens on the staff of the 
Commission and delayed Commission action in non-13a proceedings. 

Their existence does not permit adequate preparation of the -pub- 
lic’s case nor does it permit the filing of exceptions to an examiner’s 
report on the case. 

heir removal is essential to proper consideration of interstate pas- 
senger train discontinuance cases. 

S. 1331 will preserve to the railroads all the advantages granted by 
section 13a save one—the virtually unrestricted authority to eliminate 
all passenger train operations. It will permit—and this connot be 
stressed too much—the elimination of every unneeded-unprofitable 
passenger train. 

I do not know whether S. 1331 would result in the continuation 
of every commuter train. However, since it requires the Commission 
to consider the overall revenue picture of the railroad in the States in 
which the particular train involved operates, I believe that the Com- 
mission would have to balance the need for the service against the 
loss to the carrier and its financial ability to continue the service 
and might as a result discontinue the train. 

I do know that S. 1331 would at least permit adequate considera- 
tion of the matter, require the carrier to prove its case and empower 
the ICC to require whatever it deems necessary in the public 
interest. 

It will grant every advantage listed by its opponents in testimony 
before this committee: 

(1) It will permit the railroads to circumvent State regulatory 
bodies. 

(2) It will permit the railroads to present passenger train discon- 
tinuance cases in a single hearing before one body instead of in several 
hearings before several bodies. 

(3) It will permit the presentation of train discontinuance cases 
toa national agency, the ICC, instead of a State agency. 

(4) It will perpetuate in the States the incentive to take a posi- 
tive hand in the solution of railroad passenger problems. 

(5) It will give to the railroads a “court of appeals” in the Inter- 
state Commerce Commission. 

S. 1331 leaves virtually unchanged section 13a(2) dealing with 
the discontinuance of intrastate passenger trains. 

This bill would locate the subject of train discontinuance authority 
in its logical place in the Interstate Commerce Act—in section 1 im- 
mediately following “line of railroad” discontinuance authority. The 
objectives of the discontinuance of a train and the discontinuance of 
a branch line operation of a railroad are identical—the elimination 
of an unneeded-unprofitable operation for the benefit of the railroad. 
The two types of abandonments or discontinuances are identical in 
their effects on all parties concerned : 

(1) The railroad effects economies. 

(2) The riding or shipping public loses rail service. 

(3) The employees lose jobs. 
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In addition, the ICC, within the limitations of section 13a, has 
treated all cases arising thereunder as if they had arisen under sec- 
tion 1(18). 

S. 1331 will remove the “automatic” discontinuance of interstate 
passenger trains and require the railroads to file applications request- 
ing discontinuance authority. This change together with the removal 
of time restrictions effectively places upon the railroads the burden of 
justifying the discontinuance of interstate passenger trains. In this 
respect it is identical with sections 13a(2) and 1(18). 

This bill will also remove the burdensome, unfair, and unnecessary 
time restrictions which even now are not present in section 13a(2), 

It would permit the use of the same basis of decision—public con- 
venience and necessity—in interstate train discontinuance cases as 
is presently used in section 1(18) and would remove the confusion 
caused by the use of a second basis of decision in section 13a(1)— 
undue burden on interstate commerce. 

S. 1331 would empower the Interstate Commerce Commission to 
impose conditions in the public interest thereby removing the con- 
fusion presently existing on this point. 

In addition to these features of S. 1331 which are substantially 
identical to those which have existed in section 1(18) for 39 years 
without complaint the bill contains two additional requirements: 

(1) Hearings must be held in all cases in which protests have 
been filed—which is no different from the present requirements of 
section 13a(2); and 

(2) The Commission is required to take into consideration a car- 
rier’s revenues from all freight and passenger service in the State 
or States in which the train operates. Obviously, passenger trains 
cannot be considered as islands unto themselves but should be con- 
sidered in relation to the overall picture confronting the railroad. 

The provisions of S. 1331 we believe to be clearly reasonable and 
absolutely necessary to protect the public from total elimination of 
passenger train operations and completely in keeping with the intent 
of Congress when it enacted section 13a. 

As I stated earlier, the opponents of S. 1331 have not disputed a 
single statement which I made before this committee on June 18, 
1959, concerning the faults to be found in section 13a or their far- 
reaching effects. Neither have they disputed my previous testimony 
on the effects of S. 1331. 

It seems to me significant that while roundly condemning S. 1331 
they have never denied that it will permit the elimination of every 
unneeded-unprofitable passenger train. 

Indeed, for all their protestations they specify but three objections 
to the bill: 

(1) Elimination of time restrictions. 

(2) The so-called shift of the burden of proof. 

(3) The specific grant of power to the ICC to impose conditions in 
the public interest. 

The elimination of the time restrictions is in conformity with para- 
graph (2) of section 18a itself as well as section 1(18). No one has 
complained about their absence from section 13a(2) and no one has 
ever complained of their need in section 1(18). 
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Opponents of S. 1331 talked of “endless delays” but specified none 
under section 1(18) pursuant to which the ICC has handled minor 
cases with dispatch while allotting to major cases only the time re- 
quired for their proper consideration. 

A reading of the record of this hearing discloses no serious objec- 
tion to the so-called shift of the burden of proof. Three railroad wit- 
nesses did not mention it. The chief executive officer of one railroad 
said that the issue of the burden of proof “left him cold” and that this 
provision of S. 1331 was not troublesome to him. 

The chief executive officer of another railroad said that it meant 
nothing. Still another railroad president said it wasn’t too important. 
Another witness implied that the issue is not important and when asked 
by the chairman of this committee to give an illustration as to how 
the placement of the burden of proof upon the railroads would be 
detrimental to them, could not do so. 

In view of the attitude displayed by the opponents of S. 1331 on this 
point and since the burden of proof has rested upon the railroads for 
39 years in section 1(18) proceedings without complaint and now rests 
upon them in section 13a(2) proceedings dealing with intrastate trains, 
there is no reason why this burden should not also be made applicable 
to them in interstate train discontinuances. 

There can be no reasonable argument against empowering the 
Commission to impose conditions to protect the public interest but the 
opponents of S. 1331, understandably, oppose any limitation upon 
their presently unlimited authority. Because the power to impose 
conditions is a reasonable and obviously necessary power against which 
arguments are futile, the railroads opposing S. 1331 have challenged 
this power on the grounds that such power would include the power to 
impose conditions for the protection of employees. 

Since little is known of this subject outside the railroad industry it 
provides a convenient means for challenging the advisability of pro- 
viding the Commission with the power to impose any conditions. 

The conditions which the Commission has traditionally and con- 
sistently imposed since 1943 in line abandonment cases are basically the 
same conditions which the railroads themselves have applied since 
1936 as the result of a voluntary agreement entered into between almost 
all of the railroads of the United States and all of the standard railway 
unions. 

They are the same conditions which have been imposed as the result 
of congressional mandate in all merger, acquisition, and consolidation 
cases since the passage of the Transportation Act of 1940. 

Prior to that time the Commission imposed such conditions at its 
discretion in merger and acquisition cases. Moreover, in 1938 the so- 
called Committee of Six, three of whom were railroad executives, 
recommended to the President of the United States that the Federal 
agency passing upon railroad consolidations “require as a prerequisite 
to approval a fair and equitable arrangement to protect the interests 
of * * * employees.” That report had been approved by the direc- 
tors of the Association of American Railroads prior to its submission 
to the President. 

On June 18, 1959, I submitted as an exhibit to my testimony an 11- 
page document quoting extensively from decisions of the U.S. Su- 
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reme Court, the Commission, and other Federal courts, outlining the 
fiitioty of protective conditions before those tribunals. 

The emphasized portions of the quotations appearing in that ex- 
hibit establish beyond argument the justification for empowering the 
Commission to require the protection of employees as well as the just, 
fair and reasonable nature of provisions providing that protection 
which traditionally have been imposed in all cases which have per- 
mitted the effectuation of railroad economies upon the authority of 
Congress and at the expense of the employees. 

Over and over again the Supreme Court and the Interstate Com- 
merce Commission have characterized the imposition of employee 
protective conditions as “desirable and in the public interest,” “in 
accord with sound public policy,” “inherently just and reasonable,” in 
accord with the “demands of justice,” “a fair and equitable arrange- 
ment to protect the interests of railroad employees,” and “a just and 
reasonable treatment of railroad employees.” 

The imposition of employee protection grants to the employee a 
partial share of the savings made directly at his expense. This par- 
tial sharing of savings made at employee expense as the result of a 
congressionally authorized act is the basis for the imposition of condi- 
tions in cases arising under section 1(18) and section 5(2) of the 
Interstate Commerce Act. 

The fairness and reasonableness to both the railroads and the em- 
ployees of the detailed provisions of these conditions has never been 
challenged but, on the contrary, has been constantly confirmed by the 
Supreme Court and the Commission. 

To my knowledge, no railroad has ever complained to the Commis- 
sion that the imposition of these conditions constituted an unjust or 
unreasonable burden upon it regardless of the numbers of employees 
who would be protected thereby. 

It has been stated by an opponent of S. 1331 that the passenger 
train situation has been brought about by the policies of the U.S. 
Government in assisting highway and air transportation and for that 
reason a railroad should not be required to protect an employee who 
is affected by the elimination of the train on which he works. If that 
is true, it confirms our position that Congress should provide for the 
protection of employees since Congress by its enactment of a statute 
permitting discontinuance of passenger trains relieves the railroads 
of the burdens which its highway and air transportation legislation 
has caused, but in so doing transfers the burden to the employees of 
the railroads without the relief, even partial relief, which it affords 
the railroads. 

Reviewing the testimony of the opponents of S. 1331 on the sub- 
ject of employee protective conditions, what do we find? A rail- 
road president making general statements which are erroneous and 
which display a complete lack of familiarity with the subject; another 
who characterizes employee protection as disastrous and who im- 
mediately shows his unfamiliarity with the subject by describing the 
conditions as providing “5 years’ protection”; a third official who 
states that considerations leading to their imposition in line aban- 
donments are absent in train abandonments without specifying what 
these considerations are or why they are present in one case and 
absent in another; still another who was free in his use of epithets 
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regarding employee protection but who admitted that conditions 
imposed on his railroad in abandonment cases under section 1(18) 
were not a burden to the railroad and that had such conditions been 
imposed under section 13a they would not have been a burden to his 
railroad but would have been of great significance to the individual 
employee; and, finally, a representative of the Association of American 
Railroads who displayed an antipathy to the imposition of such con- 
ditions and at the same time a complete lack of familiarity with 
them an and the past actions of the Association of American Rail- 
roads regarding them. 

Balanced against this, there is—the “extensive history of legisla- 
tion” referred to by the U.S. Supreme Court before the enactment of 
section 5(2)(£) by the Congress requiring employee protection in 
merger and consolidation cases; the unvarying position of the U.S. 
Supreme Court since 1939 on the subject of employee protective con- 
ditions; the action of the Committee of Six—three of whom were 
railroad executives—which was approved by the directors of the 
AAR requesting Congress to enact legislation requiring employee 
protection; the action of the ICC in 1935 and 1936 specifically re- 
questing Congress to enact legislation permitting the imposition of 
employee protective conditions; the consistent and traditional position 
taken by that Commission since that time; and the complete absence 
of any indication from any source, be it congressional, judicial, execu- 
tive or private, that such protection is unjust, unfair, or that it is an 
unsound approach to employee problems created by an act of Congress. 

The immediate enactment of S. 1331 is imperative. It is just to 
the railroads, the public and the employees and will prevent the total 
elimination of passenger operations which at the present time is a 
matter of railroad discretion. 

Here is another thing on the Southern Pacific train, and it does not 
make sense. There is this difference of $900,000 in the two proceedings 
as to their out-of-pocket loss. They characterize it that way in both 
cases. They estimate that to operate these two trains between Port- 
land and Oakland—and they ferry them or take them by bus into 
San Francisco, it is just across the bay—at $4,175,000. 

A figure of that kind is preposterous. The State of California, in 
appearing in that case, estimated that that train was actually operat- 
ing at a profit of $452,000 for the year 1958. 

The ICC examiner checked the figures, discussed, I should say, the 
figures that were submitted by the California commission and made 
a number of comments in connection with it. I don’t want to go into 
them here. But even in spite of those differences and the challenges 
to the accuracy of the figure, the ICC in that report said that while 
these questions had been raised, they did not consider it advisable to 
make any further investigation into that subject at this time. 

Let me quote you one or two other figures that they had in that 
case. 

They estimated that the cost of repairing their passenger cars that 
they used on this train was $1,482,000 a year, yet their total cost of 
repairing all passenger cars on the Southern Pacific lines for that year 
was $11,300,000, according to their figure. 

Or assigned to this set of trains one-seventh of the cost of their 
entire cost of passenger train repairs. 
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What are the facts? They operate four sets of trains between San 
Francisco and Portland; four sets of trains between San Francisco 
and Los Angeles; three sets of trains between San Francisco and 
Ogden; and three sets of trains between Los Angeles and E] Paso. 
That is a total of 14 sets of trains. And in addition to the local service 
and other service that has not been included here because there are 
trains operated that are not sets of trains. 

This probably represents 75 percent of their total passenger train 
operation, what I have given to you here. 

And yet, of those 14 sets of trains, they charge this train up with 
one-seventh of that expense. Charge them up with 1/14th of it and 
what do you come out with? $700,000 less expense. Those are some 
of the things that we say are just inappropriate, and we do not con- 
sider that those figures indicate what is happening. 

Yet the ICC says, Well, in spite of these differences, we do not 
think it advisable to have any investigation. Let me read one or two 
other charges— 

Senator Smaruers. Mr. Leighty, may I ask you a question? 

These progresses that you are making here now with respect to the 
cost of the operation of the train, when the Commission does have a 
hearing to determine whether or not there should be a discontinuance 
or abandonment or so on, are not these arguments—are you or the 
public or whoever may be involved, not permitted to present these 
arguments to the Commission ? 

Mr. Leicury. There are some questions asked. But let me point out 
here that there are several difficulties. 

The first thing that confronts you is that you do not get the figures 
until the date of the hearing. How much time do you have to check 
into the figures and have an opportunity to find out about some of 
these items so that you can raise questions ? 

These questions were raised. ‘They were raised by the California 
Commission, But in spite of that fact, the ICC says we don’t consider 
it is necessary to investigate these figures. 

And with the burden of proof situation resting where it is, the 
Commission is not sure of where they stand on it. 

Senator Smatruers. Is it your contention that if the burden of 
proof were changed that then the Commission would not have ren- 
dered the same type decision ? 

Mr. Letentry. I would say this, Mr. Chairman: That if we had had 
an opportunity to handle this as we think they should be handled— 
and that is in accordance with branch line abandonment so they would 
file their statement—we would have a chance to look at those figures 
before the hearing and be prepared to challenge them, then the 
hearing is held before the examiner and the examiner makes his pro- 
posed report. 

We have an opportunity to file exceptions to that proposed report 
and get all of that into the record. Then, if we ask, we can get 
argument before the Commission on our programs. And we have 
an opportunity to develop the information so that if we think the 
Commission goes wrong on it we can then go into court. 

As it is now, we are completely stymied. 

Senator Smatuers. You are completely stymied, as I get it, in that 
you do not have time to present your case ? 
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Mr. Leicuty. We do not get the information on which they claim 
the train should be taken off and get an opportunity to check into it. 

The only conclusion we can reach in connection with it—and I want 
to discuss briefly one or two other cases here—is that the Commission 
has the idea that Congress wants the trains taken off based on what- 
ever figures the railroads submit. 

I can show case after case that they have decided, and that is the 
only conclusion you can reach. What is the justification of taking 
off a train that averages, during this so-called “slack” season, 150 
passengers in one direction each day, and 190 passengers in the other 
direction each day during this slack season ? 

The average for the train for the year is over 200 passengers a day. 
But how can you say that the public, how can the Commission say 
the public is not using train service of this kind when that many 
passengers use it each day ? 

Senator Smatuers. What I am concerned about here is not so 
much whether or not the Commission—and I think that we on the 
committee are not here necessarily to pass judgment on the decisions 
of the Commission. They may or may not be right. And their dis- 
cretion may not have been exercised properly. They may have made 
proper judgment and maybe they may not. 

What we are concerned with is whether or not the law, as it now is, 
makes it impossible for you to have proper opportunity to be heard 
and the public proper opportunity to be heard, because I am sure the 
Congress at no time ever intended to make it impossible for public 
convenience and necessity to be considered. 

Those are the things in which we are interested. We are not so 
much concerned about whether or not the Commission in this case 
decided it right or not. I don’t know. They may have in some and 
may not in some. We can’t review all of their decisions. But this 
Jaw is the law. 

Can we stay on the point: Is this law, as it is now drawn, so in- 
correctly drawn—as I gather you charge—that the Commission does 
not have the authority nor the time to protect the public rights with 
respect to the discontinuance of the railroads? This is what we are 
basically concerned with. 

Mr. Leicury. Let me say this in direct answer to your question. 

I don’t believe the Commission has the necessary time to properly 
handle these cases, and the method in which they are handled and 
the interpretation that the Commission has placed on the law places 
us and the public in a position where we do not have an opportunity 
to make a proper and correct case and have the opportunity to appeal 
from their decision, formulate the basis for an appeal where the 
Commission goes wrong. It is contrary to all our concepts of how 
these matters should be handled. 

Senator Smatuers. Right on that point, let’s say temporarily and 
for the moment that we will take that particular argument and lay 
it over here and say that there is an argument that you make, that 

ou do not have time, that the Commission does not have under this 
aw an opportunity to adequately defend public rights in this dis- 
continuance. 

Do you, however, still maintain—and you have your lawyer there— 
that the law is so drawn that the Commission, if it did have the time, 
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if it did have a year, we will say, if we just changed the time facets 
of this, then in fact under this law does it not have the discretion 
to make a decision either that the train should be discontinued or 
the train should be continued, based on the testimony as it was pre- 
sented in the Commission? In other words, they do have the right 
of judgment. 

Mr. Letentry. They have certain right of judgment, but as I said 
before, what actually happens under the time limit is that the exam- 
iner makes his report, it 1s gone over by the staff of the Division 4, 
and they look it over and then the three Commissioners approve it 
or disapprove it, I assume. I have my own ideas about what takes 
place over there. But that is neither here nor there. 

They contend that they have no right. They merely say, “Investi- 
gation discontinued,” and the carrier then proceeds to take off the 
train. They can say, “The carrier shall continue to operate this train 
for a period of one year under the law.” But their actions in con- 
nection with it indicate quite clearly by the nature of the trains that 
they have permitted to be discontinued that they feel that the Con- 
gress wanted them to permit the discontinuance of these trains, and 
they have taken the position that though the train operates at a very 
small deficit, that it is an undue burden on interstate and foreign 
commerce as intended by the committee, and therefore they should 
not interfere in taking off the train. 

Senator Smaruers. Right on that point, while you have your 
lawyer there, I want to read you section 13a—not all of it, but just 
a part of it—which is the part we are talking about, and ask you 
what particular sentence in it, or what particular paragraph is it 
that would give to the Commission any indication whatever that the 
Congress wanted them to discontinue these trains no matter what 
evidence was shown. It says, reading from section 13a of the Inter- 
state Commerce Act: 

Upon the filing of such notice the Commission shall have authority during 
such said 30 days notice period, either upon complaint or upon its own initiative 
without complaint— 

ney have discretion; even if nobody complains, the Commission can 

ean investi gation— 


to enter upon an investigation of the proposed discontinuance or change. 


That would indicate that they can do it on their own, even of no 
protestant comesin. Sothey have some authority there. 

Upon the institution of such investigation, the Commission, by order served 
upon the carrier or carriers affected thereby at least 10 days prior to the day 
on which such discontinuance or change would otherwise become effective, may 
require— 


it doesn’t say “shall require” but “may require”— 


such train or ferry to be continued in operation or service, in whole or in part, 
pending hearing and decision in such investigation, but not for a longer period 
than 4 months beyond the date when such discontinuance or change would 
otherwise have become effective.” 


So once again, the Commission, even without a protestant, has the 
discretion, it would seem to me—and this is the way we intended it, 
anyway—to require that a train be continued or a ferry be continuel, 
with or without investigation, but not for a longer period that 4 
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months beyond the date when such discontinuance or change otherwise 
would become effective. 

If, after hearing in such investigation, whether concluded before or after such 
discontinuance or change has become effective, the Commission finds that the 
operation or service of such train or ferry is required by public convenience and 
necessity and will not unduly burden interstate or foreign commerce 
public convenience and necessity, if they find it is needed by public 
convenience and necessity and not unduly burdens interstate or 
foreign commerce— 
the Commission may by order require the continuance or restoration of operation 
or service of such train or ferry, in whole or in part, for a period not to exceed 
1 year from the date of such order. 

It seems to me that while they may have interpreted it differently, if 
they understand ordinary English—maybe we don’t, and that is what 
lawsuits are all about 

Mr. Letenry. I think that is one of the difficulties. 

Senator SMarHErs (continuing). We have tried to give them the 
discretion, power, and authority to protect the public interest. 

It may be that there is not enough time, as you say—and that is 
what we want to try to find out—for facts to be developed in the 
Commission by testimony. But that is the statute. 

Can you see any language there which would indicate that the 
Congress wants them to discontinue every train where an application 
is filed? Idon’t. 

Mr. Lercuty. No, I don’t see anything in the statute, Mr. Chairman. 
Let me point this out. 

At the time this law was passed, the so-called critical condition of 
all these railroads is uppermost in the public’s mind and the Congress 
was supposed to do something that was going to help the railroads, 
and by their very decisions they have indicated, in our minds, quite 
conclusively, that they consider that that was an order to them to 
give the railroads what they wanted. 

I can agree with you that the law could be interpreted otherwise, 
and we have urged them to interpret it otherwise, but we haven’t 
been very successful. 

Senator Scuorrren. To that extent, Mr. Leighty, the Congress, 
in passing that act, put the language specifically in there that gives 
the discretion, and I say the authority, to make an investigation and 
determine those facts. Therefore, in my humble opinion, that lan- 

age does not permit the conclusion that you have drawn or are 
Se aering 

As the Senator from Florida said, they may have misinterpreted 
what has been presented to them. That I do not know. But the 
ICC—as the Senator from Florida said, if I understand the English 
language—has the duty and the responsibility, although there is a time 
element in there which may be not to everyone’s liking to protect, 
determine, and to require positive proof sustaining or failing to 
sustain their position. 

Mr. Lerenry. In the first place, Senator, let me point out to you 
that in these two cases that we are just discussing here this morning, 
on which we were served notice yesterday, the Commission, in spite 
of protests from the towns and other chambers of commerce and other 
public groups, has said, “We are not going to investigate.” One 
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train running from Fort Wayne, Ind., to Toledo, Ohio. Another 
running from Montgomery, Ala. to New Orleans, La. They said 
we are “hot going to investigate. That means that the trains come off 
on the dates set. And the court, in New Jersey, the Appeals Court, 
if you please, said there was no appeal from ‘their decision as to 
whether they would investigate or not. 

In practically any law that C ongress passes, there is some method 
of court review provided for. But the court said, “Under this law 
it can’t be done.” Where do we go? 

Senator Scnorpren. The point I am making is that from the stand- 
point of the cold law itself there certainly is no implic: ation that the 
Congress said, “Take off any train you want to take off.” 

Mr. Leicuty. I think one of the reasons for that, Senator, can 
be attributed to the provisions that are in the present law and have 
been in the law for many years with respect to line abandonments 
and the complete change that this makes as compared with what they 
are used to in connection with line abandonment cases. They said, 
“Surely Congress didn’t have in mind that we would handle these 
matters along that line or they wouldn’t have passed the law in the 
form that it is in.” 

There you have to receive the approval. You know as well as I 
do that in practically all public utility cases where a service is once 
inaugurated you have to get the approval of somebody before you can 
discontinue it. But in this ¢ ase, you don’t have to. 

Senator Smaruers. May I say that I think one of the benefits of 
this hearing—and I think the Senator from New Jersey is to be con- 
gratulated on making it possible that we air this particular point—I 
don’t say that the Commission did, but your grievance is that possibly 
they did, and it may be they did gather from the fact that we passed 
the Transportation Act of 1958 that we intended for them to lean 
possibly toward the side of discontinuance rather than continuance. 

I think that from the fact that they have been down here and tes- 
tified and that all this other testimony has come in, with the charges 
made by the Senators that they did not want them to lean anywhere 
outside of the provisions of this item, they will take observance of this 
fact and that the whole result will be beneficial, even if we don’t do 
anything. What we do remains to be seen. 

You brought up these two notices which you said were filed within 
the past 2 days, and the Commission said they were not going to in- 
vestigate, and the trains are to be discontinued between Montgomery 
and New Orleans and the other two cities. 

Actually, is it not a fact that under the procedure the Commission 
has made a preliminary investigation as to whether or not the pro- 
tests w hich were filed—and you said some were filed—in the Commis- 
sion’s judgment were of such statute and such moment that they 
should run a full-scale investigation, and that it apparently has been 
the Commission’s judgment that those protests were not of sufficient 
stature and merit to warrant a full- i Sy inv estigation and they de- 
cided they would not have what we call a full-scale investigation but 
nevertheless the Commission has had this preliminary investigation; 
under this proceeding, doesn’t that actually happen? 

Mr. Letenry. I think that under the proceedings certain figures are 
filed with the Interstate Commerce Commission when the notice is 
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sent to them. I think that is true. But there again, whether or not 
those figures or the material furnished is accurate cannot be developed. 

Senator Smaruers. I think in order to keep the record straight, 
when you make the assertion that these trains have been taken off 
and the Commission has already ruled that it is not going to conduct 
an investigation, in fact the Commission has looked over the prelim- 
inary application at least for discontinuance and has made, we will 
say, maybe just a cursory examination of the protest, and on the basis 
of that they have determined that they are not going to conduct a 
full-scale investigation. So in fact they do conduct even the prelim- 
inary invesitgation when they finally determine, as they have in this 

“ase, that they are not going to conduct a full-scale investigation. 

Mr. Leicury. I might say we hope they will do that. There is noth- 
ing to indicate that they have done it. I will say that I am personally 
familiar with one of those trains, and the business that it does. I am 
not familiar personally with the other one. But I do know that that 
train certainly would stand a thorough investigation before it is taken 
off. 

Senator Smaruers. I think that we want to keep making clear, if it 
is true—if it isn’t true, that is another thing—that the Commission 
does have an opportunity, even in the two cases you mentioned, where 
you said there was no investigation, and that the Commission has the 
authority to look into it now under the law, and the Congress charges 
the Commission always with protecting public convenience and neces- 
sity. Thatisin the law. 

Secondly, under the provisions as they now follow, they actually do 
make a preliminary investigatiton and they have determined that they 
will not invoke the standards set up in this act of requiring them to con- 
tinue on and calling for the full investigation which the act requires. 

Isn’t that basically correct? Am I basically correct on that or not? 

Mr. Leigury. You probably are correct in theory. What they 
actually do over there, I don’t know. Iam very doubtful about what 
they do over there. 

Senator SmarHers. That is a matter of their discretion. The FCC 
and CA B—we have them all—sometimes render decisions where every- 
body throws up their hands and says, “How did this happen?” We 
‘an hardly be accountable for the human frailties that are inherent in 
everyone of us, and certainly in these fellows. The best thing we can 
do is to provide a procedure which guarantees to the public the rights 
Ease peistentedl ‘anit it this dains tive taken inte conaediiatadionlbaaanal 
of these railroads if and when they are operating with obviously a 
burden in what we call interstate commerce. Both of those things 
have to be meshed in there. 

Mr. Leicnty. I agree. Both should be meshed, but they shouldn’t 
be separated. One of my reasons for forming my opinion that I have 
expressed to you with respect to the conclusion reached by the Commis- 
sion is just this: Under their ordinary formula, some of these trains are 
operating at a profit. And they point out things that the railroads 
claim that they shouldn’t include. But then they say the railroad says 
that we can continue to maintain $164,000 of this revenue, and when 
you take that into consideration then it shows that the train is being 
operated at a loss. How can it be operating at a loss if it actually is 
handling that business? And they allow that figure without chargin 
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against it any of the cost of handling that $164,000 worth of business 
on some other train or some other way. 

How can they say that $164,000 worth of business can be handled 
without any expense and use that figure in order to develop that there 
isalosson the train? Then they say that any train that operates at a 
loss is a burden on interstate and foreign commerce and we will permit 
the discontinuance. 

I say to you that on the points that you have brought up I couldn’t 
interpret that language in such a way that we could needeolite get a 
reasonable hearing on it. But when you have public convenience and 
necessity, plus not an undue burden upon interstate and foreign com- 
merce, and when they ruled that a loss of $2,000 or $3,000 is a burden 
on interstate and foreign commerce, when the Supreme Court and other 
courts of the Nation have said that not all operations of the railroad are 
expected to be performed at a profit, the only conclusion we can reach 
is that the ICC wants to permit the discontinuance of these trains and 
will accept whatever figures the railroad furnishes them to permit it. 

Senator Smatuers. Then, as I see it, what you are doing is basing 
your argument on the predisposition and predilection, we will say, of 
the members of the Interstate Commerce Commission. Their judg- 
ment is apparently wrong, you are saying. 

Mr. Leirenty. The one part of the law that definitely is wrong, as 
they interpret it, is considering public convenience and necessity 
separately from undue burden on interstate and foreign commerce. 
at they weighed the two and made a determination. Now 
they have got to weigh both of them separately. They argue in their 
reports—they don’t argue but state in their reports—that any train 
that is operating at a deficit is an undue burden on interstate and 
foreign commerce. While the carrier had neither revenue or net 
income of $40 million last year, here is a place where they are being 
required to spend some of it, and eventually it will result in a burden 
on interstate and foreign commerce. 

Senator Smatuers. If they separate public conveniece and necessity 
and the undue burden on interstate commerce, they have not done it at 
the expressed direction of any of these statutes we have passed, because 
we say here in the statute—and I will read it again— 

If, after hearing in such investigation, whether concluded before or after such 


discontinuance or change has become effective, the Commission finds the opera- 
tion or service of such train or ferry is required— 


this is the key phrase— 


is required by public convenience and necessity and will not unduly burden inter- 
state and foreign commerce, 


we don’t separate them— 


the Commission may by order require the continuance or restoration of operation 
or service of such train or ferry, in whole or in part, for a period not to exceed 1 
year from the date of such order. 

Mr. Leieuty. That is a departure from previous statutes. In all 
their other cases public convenience and necessity was linked in their 
consideration with undue burden on interstate and foreign commerce 
in accordance with court decisions. But the law didn’t specifically 
spell it out. 

They say that you must have meant something different in this law 
because you spell it out. So they must be considered separately and 
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they have said in several of their reports that they must be considered 
separately. 

Senator Smaruers We don’t say it. I would again say, if the 
English language can be understood, it says— 

* * * is required by public convenience and necessity and will not unduly burden 
the interstate or foreign commerce. 

That is all in one phrase. If they have separated it, then of course 
they have done it without any authority from the Congress. 

Go ahead. I didn’t mean to get you way off like this, but I wanted 
to get some of this thinking cleared in my mind. 

Do you have any questions, Senator ? 

Senator Casr. I think the colloquy between the chairman and Mr. 
Leighty has pretty well covered the points. I did think perhaps at 
one state that you were getting away from the point which I had un- 
derstood you to make, namely, that the actual procedure under the 
bill—including particularly at this point the fact that the Commis- 
sion had jurisdiction and discretion to investigate or not investigate, 
and if it decided to discontinue the investigation there was no appeal— 
was one of the points procedural that ought to be changed, and that 
another was the fact that under the procedure which the statute now 
prescribes there is not adequate time for interested parties to find out 
whether or not protests should be made and to prepare evidence and 
in which, in the absence of such challenge, the Commission would 
make a decision. 

Mr. Leicury. You are absolutely right. Our position is this: This 
is a public utility. A public utility should have the approval of some- 
body before service is discontinued. It shouldn’t be left in the hands 
of the railroads to post a notice and then be permitted to go ahead. 

Senator Casr. The point I thought ought to be made is that contrary 
to the suggestion in something which the chairman said, it isn’t just 
that you are complaining that the Commission has poorly interpreted 
and applied the law which itself is all right, you disagree with the 
law, too. 

Mr. Leicury. That is right, I disagree with it. 

Senator Smaruers. That is what I am trying to find out. Where- 
abouts in the law do we disagree? I don’t understand what it is 
that we disagree about. 

Mr. Lereuty. No. 1, an application should be filed to discontinue 
the train by the carrier, and it should not be discontinued until it has 
the approval of some public body. 

They shouldn’t have the right to unilaterally post a notice. 

Senator Smatuers. Just a second. The Supreme Court of the 
United States will frequently refuse to review a case. 

What you are arguing is that every case, irrespective of any circum- 
stances, should go to the Supreme Court. What the Supreme Court 
does, the Supreme Court in fact actually takes a preliminary view 
and the order of supersedeas goes in, as you are a lawyer and you know. 
They actually look at that to determine whether or not it involves 
questions which should come to them, and also whether or not it is of 
such moment that they should decide on it. 

They decide we will not grant the order of supersedeas. 

That does not mean technically or completely that the court has not 
looked at it. I think we ought to keep this straight. In these cases 
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the Interstate Commerce Commission is appealed to; the Interstate 
Commerce Comission does take a preliminary look; the Interstate 
Commerce Commission decides it will continue the operation, and 
while they run a full investigation or they decide after looking at 
this preliminary application and looking at the protestant’s state- 
ment that they will not. 

So it isn’t a case, as you would infer by your language, that they 
just have it within their own right to just willy-nilly stop a train. 

Mr. Letcury. Let me point this out. 

Senator Smaruers. I may be wrong but that is the way I under- 
stand the procedure. You have been in it a lot longer than I have. 

Mr. Leicury. Try to get a writ of certiorari from the Supreme 
Court. It is quite difficult. In that case that case has been thoroughly 
heard by at least one or two lower courts. Everyone has had an op- 
portunity to make themselves heard, and you have had an opportunity 
to make your case either for or against the proposal or the matter 
that is then referred to the Supreme Court. 

You know that there have been hearings on it, that everyone has 
had that opportunity. But here it is like the lower court saying you 
filed a suit for damages and the court looks it over and says, “No, I 
will not let you file that suit,” and you are out in the cold. The law 
doesn’t read that way. Why should the ICC function that way ? 

Senator Smatuers. Maybe my illustration of the Supreme Court 
was not particularly apt but I think that it is correct. If not I want to 
know what language in this particular bill authorizes any railroad to 
just merely file an application and that is all. 

I think the language indicates—and I think the direction and the 
intention was—that the Interstate Commerce Commission would 
take a preliminary look at it to determine whether or not in each in- 
stance there was any basis in their judgment for the protestant’s claim 
that it should not be discontinued. 

Mr. Letcuty. My reasons, Mr. Chairman, are listed on page 3 of 
my statement. I say to you again that it seems to me that when any 

ublic utility wants to discontinue a service that they are now furnish- 
ing, they should have the authority to, or it should be a requirement 
upon protest to hold a hearing and make an interpretation. 

We don’t ask for hearings when we don’t think it is necessary. In 
line abandonment cases in many instances we don’t even ask for a 
hearing, and the hearing isn’t held, because we have an opportnuity 
to check into the situation, find out what it is, and we may decide 
that under the circumstances it doesn’t warrant us in interfering. 
Of course if the members of the public interfere or ask for hearings, 
or file protests, that is something else again. But in this case, under 
this law, we don’t have that opportunity. 

Senator Smaruers. Let’s refine that. I think we are getting down 
to an area we understand. What you are saying is that you do not 
want to leave to the Commission the authority which they now have to 
determine whether or not a hearing should be held. You would like 
it to be that we will take that authority away from the Commission, 
and every time there is a protest there is automatically a hearing 
before the Commission. 

Mr. Leicury. That is true of what we are asking under S. 1331. 

It doesn’t go quite that far under the abandonment section, 1(18), 
but almost that far. That is our position. These people have a right 
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to be heard. They are being deprived of service. The opposition in 
many of these cases from other than the organization is much more 
strenuous than it is from the organization. 

You take the Lehigh Valley case and the Shasta case and the 
commuter cases in New Jersey and some of these other cases in New 
York and Connecticut. The opposition of the organizations was 
merely secondary. These people were out there shouting. They are 
entitled to be heard, because after all the railroads are still a public 
utility. 

Senator Smatuers. You do not want to leave to the Commission 
the discretion to determine whether or not the protest is of sufficient 
merit or sufficient size to justify a hearing. You just want to automa- 
tically have a hearing ? 

Mr. Letcury. My position is this: That they must apply to the 
ICC, and the ICC investigations, and if there is any indication that 
a hearing should be held it will be held, and that the Commission 
must issue an order in connection with it so that there is an appeal 
available if an appeal is decided upon by any of the interested par- 
ties, and they are not going to appeal unless there is a real reason for 
it because of the cost of making an appeal today is excessive, and 
you can control the situation. 

It isn’t going to work a hardship on anybody. 

Senator Case. And there has to be a record on which an appeal 
can be based. 

Mr. Leicury. That is right. 

Senator Smaruers. Do you want to appeal to the Federal courts? 
Appeal to whom? 

Mr. Leicuty. I would assume that under this law you would 
have to go to the Federal courts under 13a(2). I assume that you 
could originally go to a State court. If the railroad appealed to the 
ICC and the ICC took jurisdiction then any decision they make 
would have to go to a Federal court. 

Senator SmarHers. You envision that you would appeal from the 
decision of the Interstate Commerce Commission to the Federal court 
in that particular area where the train abandonment or the train dis- 
continuance was involved ? 

Mr. Leicutry. Where we thought there had been a gross injustice 
or miscarriage of justice, either there or in Washington where the 
Commission is located. 

Senator Smaruers. So you would appeal from the district court to 
the circuit court and eventually to the Supreme Court. How long do 
you think it would take to get some kind of a decision under that 
particular procedure ? 

Mr. Letenty. You would go directly from a three-judge statutory 
district court to the Supreme Court. There isn’t any great time ele- 
ment involved there. We have cases of our own that are before the 
courts today that are 4 years old that are just as important to us as 
taking off any one particular train that we haven’t any way of getting 
prompt decision on. So there isn’t anything unusual here. 

Senator Smatners. Do you believe that it would be possible to dis- 
continue a train actually under a proceeding like that where, we will 
say, the organization did not want that train discontinued for vari- 
ous reasons within 114 or 2 years if you decide to appeal it. 
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Mr. Lercury. It would be about 6 months, Senator, to follow 
through with those procedures, if it was a justifiable case where the 
train should come off. The organizations don’t take many cases to 
the courts. 

Senator Smaruers. You want 6 months, I understand. You want 
to extend the time to even start this preliminary hearing before the 
Commission for 6 months? 

Mr. Leieury. Our point is this: These abandonment procedures 
have been in the law without time limitations for a long, long time. 
We haven’t had any complaints from the railroads about the length 
of time it takes under those procedures. We are saying here that 
train abandonment should be handled in a similar manner. 

There is no reason to expect that there would be any greater delay 
or that they wouldn’t be handled just as expeditiously as line 
abandonments. 

Senator Smatuers. In your judgment is there any difference be- 
tween the discontinuance of one train which runs over a track from 
one point to another point, and the total abandonment of that opera- 
tion where there is no longer any train service and the tracks are taken 
up? 

Mr. Lerentry. There is some difference, Mr. Chairman. But the 
differences are comparatively slight. In other words, you are de- 
priving, by complete abandonment, one sector of the public of certain 
services that they need, and by one single train abandonment you 
are depriving a certain segment of the public of all of the service 
that it needs. In some instances you might just as well abandon that 
branch line as abandon that train insofar as those people are 
concerned. 

When it comes to over 100 passengers utilizing trains daily, and 
then permitting the discontinuance of such trains, I just can’t see the 
justification of it. 

Senator Casr. Then it is true of course that under the 1958 act, 
applications have been made or threatened to abandon on all passenger 
service by a whole railroad ? 

Mr. Lereury. That is right. 

Senator Case. Lehigh Valley - plications actually involve that, all 
10 passenger trains. And Harry hweosdier threatened to use the act 
for the abandonment not of a branch line, not of a few trains, but of 
all the passenger trains the railroad operates. 

Mr. Letenty. That is right. 

Senator Smatuers. I think once again we should get clear. We 
don’t want to be confused. The abandonment proceeding is not in 
section 13a. 

Mr. Lereuty. No, sir. The abandonment proceeding is in section 
1(18). 

Senator Smaruers. So they can’t use this section to threaten the 
abandonment of anything. 

Senator Case. To discontinue all trains. 

Mr. Letcutry. All passenger trains. 

Senator Smaruers. Then it becomes a question of abandonment. 

Mr. Letcury. No. I am sorry, but the D.L. & W. did make a public 
announcement that they intended to abandon all of their passenger 
train service. 
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Senator Smaruers. That is right. And under that statement they 
would proceed not under section 13a, but under the abandonment 
section. 

Mr. Leicnty. No, they would proceed under 13a, Senator. Under 
13a. 

The Lehigh Valley wanted to abandon their service. They didn’t 
file under 1(18). They filed under 13a, they served notice under 13a 
and proceeded that way. Although that is an idea; possibly we have 
something there. 

Mr. Barron. Mr. Leighty, when you say “abandon all passenger 
train service” you mean discontinue all passenger train service as op- 
posed to abandonment of the railroad, don’t you? 

Mr. Letcury. Whether you discontinue or abandon a train, it is all 
the same. It has the same effect. It is no longer there. 

Mr. Barron. Under that, the requirements for abandonment, 
which means tearing up the tracks, eventually, and discontinuing 
service, are two separate things, aren’t they ? 

Mr. Leicurty. I will let our attorney answer that. 

Mr. Manoney. Maybe I can clear it up for Mr. Barton and the 
chairman. The abandonment provisions of the act, section 1(18) 
relate to the abandonment of the operation of a line of railroad. 

Mr. Barron. That means the complete cessation of activity ? 

Mr. Manoney. Complete cessation. In 99 percent of the cases 
when a railroad goes to the Interstate Commerce Commission under 
section 1(18), there has long been no passenger service over that 
particular line. There is freight service over that line. They ask 
to abandon that service. If a railroad wanted to take off every pas- 
senger train it has—say the New York Central—they would still be 
operating freight trains over the line. 

So that 1(18), the line provisions, wouldn’t be applicable. They 
would come under this. By posting their notice they could get these 
trains off. 

Senator Smarners. Once again I think we ought to keep that 
straight. You say by posting a notice they can get this train off. 
It is more than that. 

Mr. Manoney. Very little. 

Senator Smatuers. That very little is important. You fellows 
want to be fair about it. We are trying to get at the truth of the 
matter. The truth of the matter is that while it is very little in your 
judgment as far as some people are concerned, it is a great deal. If 
there is a meritorious protest made, that is, in the opinion of the 
Commission, then of course you go into all the proceedings. 

Senator Case. This is the case where the procedure is the very heart 
of the matter. 

Mr, Leienty. That is right. 

Senator Case. We are not talking about little things. We are 
talking about we wouldn’t have several major railroad presidents 
down here two or three times if this weren’t a very important matter, 
, you gentlemen, or representatives of commuting towns in north 
ersey. 

Senator Smaruers. In your statement on page 5 you say: 


The Interstate Commerce Commission has also held that the delegation of 
authority is direct, and that the Commission has been given no discretion to 
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approve or disapprove a proposed discontinuance under the provisions of sec- 
tion 138a(1). 

Then you cited the Great Northern case in which they said that. 
I want to read—in order to make the record clear—the entire para- 
graph which they wrote on it. 

We are given no discretion to approve or disapprove a proposed discontinu- 

ance under the provisions of section 13a(1). 
That is right. If you are operating a railroad, you don’t leave it to 
the Commission to propose that the train ought to be discontinued. 
They leave that still to management to propose that that train pos- 
sibly should be discontinued. So that is right. 

Our duty is, however, in appropriate cases, to investigate the facts, and only 
if such investigations warrant the findings specified in the statute— 
that is, public convenience and necessity—here is the statute they 
are referring to— 
only if investigation warrants the findings specified in the statute may we 
require a railroad to continue or restore the service which is the subject of 
the investigation. Paragraph one is clear and unambiguous as to the conditions 
under which railroads may discontinue trains or ferries, and there is no warrant 
in the law for the imposition of additional conditions or restrictions by us. 

That is the Interstate Commerce Commission. 

Mr. Mauoney. That is right. If I may respectfully disagree. In 
your interpretation, I believe, of the first sentence, regarding prove 
or disapprove, is not what the Commission meant. The Commission 
meant, literally, that when a case, a proceeding, was presented to it, 
it had no discretion to approve the discontinuance of the train desired 
to be discontinued by the railroad, or to disapprove it. All it could 
do was make certain findings in accordance with the law. 

The reason they made that odd statement, which I admit is an odd 
statement and I think it is a semantic 

Senator Smaruers. It is not at all supported by the facts. 

Mr. Manoney. I think it is a semantic difference. 

Senator Smaruers. I don’t think they meant that because they have 
taken under consideration these cases, and they have said we are going 
to let them run, and some they have let stop. 

Mr. Manoney. Precisely. 

Senator Smatuers. How could they possibly have meant the nar- 
row tortured definition that you are giving to this sentence? 

Mr. Manoney. I think it is narrow and I think it is tortured but 
I think they meant it, and for this reason: It arose as a result of an 
issue raised regarding the imposition of employee protective condi- 
tions. The Supreme Court said, in a case involving the Secretary 
of War and the Olympic Dredging Company, that when Congress 
grants to any agency or executive authority, the right to approve or 
disapprove anything, it grants the right—also the lesser power, as 
the court put it—to condition that approval. 

And the Commission was reaching or attempting to distinguish 
that case and they couldn’t distinguish that case and the only way 
they could get around the fact that they had the power to condition 
the approval—because they actually had the power to disapprove 
under this statute, which I believe they do have—the only way they 
could get around that was by making this what I think ridiculous 
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sematic statement that they don’t have the power to approve or 
disapprove. 

Senator Smatuers. If they don’t have the power to approve or 
disapprove then I am sure there is not a Member of Congress who 
would have voted for this particular provision, because that is the whole 
purpose of the Interstate Commerce Commission, to determine 
whether or not they should approve a discontinuance or not approve 
it under these steps that we have provided. 

Mr. Manoney. The only reason they have made that statement 
was to get around that Supreme Court case, the Olympic Dredging 
Co. case, which said that the power to disapprove contains the lesser 
power to condition and approve. They didn’t want, at that time, to 
impose the protective, apparently, so they got around it by saying they 
didn’t have the power to approve or disapprove. Technically they 
don’t have the power to approve. 

All they do is sit back. Their non-action constitutes approval. 

Mr. Leienty. If you will look at the Great Northern decision, 
Commissioner Freer’s dissent : 

In general, while I agree with the conclusions reached in the report both on 
the facts and on the law, I am unable to subscribe to the ultimate finding. 
Although in this instance my objection goes to apparent form, it embraces 
substance. As noted in the report, we are required by the statute to make 
finding regarding public convenience and necessity and the lack of undue 
burden on Interstate Commerce only if the service is to be ordered continued. 
Whereas here a finding and order requiring continuance of service clearly are 
not wanted, there is no occasion for the definite ultimate finding made by the 
majority. No specific authority is needed for the discontinuance of the service. 

Senator Case. Mr. Chairman, at this point I do not want to divert 
the line of questioning from that which has been conducted, if the 
chairman wants to continue it. But is there not a very specific defect 
in the law, in addition, in the complete absence of any jurisdiction 
over abandonment of ferry service between two States where the 
States themselves do not have any requirement in that regard ? 

Mr. Manoney. I believe that is true, because the only time the 
Interstate Commerce Commission has any jurisdiction under 13a(1) 
is if a State has concurrent jurisdiction and the railroad decides to 
go to the Interstate Commission rather than the State. 

If the State has no jurisdiction over a particular service, the ICC 
has none. That happens to be true of the ferry service in the Hud- 
son River, that the States have no jurisdiction, the ICC has no juris- 
diction. It is my opinion that tomorrow, or today, the D.L. & W., 
or any other railroad that happens to run ferries across the Hudson, 
could stop them, which would of course effectively dry up all service 
on the commuter trains as the West Shore abandonment was effected. 

Senator Casr. Thank you. 

Senator Smatuers. Let me ask you this question. 

Do you mean we have a sort of a no man’s land in the Hudson 
River? 

Senator Casr. Or any other river? 

Senator Smatuers. I always assume that the Federal Government, 
the agencies of the Federal Government had jurisdiction over 
navigable waters. 

Is that not correct ? 

Mr. Manoney. I think they do; yes, sir. 











422 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


Senator Smaruers. That is right. 

Why would it not be proper to argue that under those circum- 
stances where you have a navigable river—and the Hudson River is 
navigable—that you would come therefore to the Federal Govern- 
ment, and proceed in all matters of this character—we make specific 
reference to ferries—why would not this law be applicable to them ? 

Mr. Manonry. Would not be applicable to them because the State 
law is not applicable to them, just as it is not applicable to any train. 

Senator Smaruers. That is the point that makes it applicable to 
the Federal Government, is the fact that it is not applicable to the 
State. 

Mr, Manoney. Not under this law, not the way it is written. 

Senator SmarHers. Whereabouts in the law does it say that? 
Where in the law can anybody reasonably interpret that? 

Mr. Manonry. The statute says “if” the service of a train or ferry 
operation is subject to the law of a particular State the railroad may, 
but shall not be required, to go to the Interstate Commerce Commission 
to discontinue that train or ferry. 

“If” it is subject to State law, the railroad may. It clearly means 
if it is not subject to State law the railroad can take it off. Who 
is there to solve it? 

Senator Case. The Interstate Commerce Commission takes this 
interpretation and has so advised one of the New Jersey mayors, 
Mayor Thomas Taber, who was a witness before this committee 
yesterday. 

Mr. Manonry. There is no jurisdiction over the ferries. If the 
ferries were to come off today or tomorrow, I do not know frankly 
to whom you would go. The Secretary of the Army or whoever has 
authority. But he would not require it. 

Senator Smatuers. I would like to ask—this is a little unusual— 
is there somebody here from the railroads to take a different position 
on that particular point ? 

Mr. Moloney ? 

Mr. Moroney. I am William M. Moloney, general solicitor for the 
AAR. The statement that has been made by Mr. Mahoney that 
section 13a vests the Interstate Commerece Commission with this 
jurisdiction provided in the statute, where the discontinuance is 
subject to State law, is correct. ; 

As to the question about the ferry, the Weehawken ferries, as I 
understand it, if those ferries were not subject to State law then the 
insistence that the hearing be held before the Interstate Commerce 
Commission—which I think the brotherhood participated in—of 
course they were insisting that jurisdiction be exercised where the 
Commission had no jurisdiction. 

The law has been for years, there are States—and your committee 
recognized that in deaiing with the Transportation Act of 1958— 
there have historically been States, that have no jurisdiction over the 
discontinuance or adjustment of passenger train service. 

You do not need in some States any authority from anyone to take 
a train off or to make an adjustment in your service. 

So that situation was not created by section 13a, and section 13a 
did not attempt to deal with that situation. Section 18a did not 
impose regulation in an area in which it had never existed before. 
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S. 1331 will do that. It will impose regulation in an area where, 
from the very first day of the passage of the first national Transpor- 
tation Act, there has been no regulation. 

Senator Smarners. You can stop right there. Mr. Mahoney, what 
do you have to say about that ? 

Mr. Manoney. With regard to what Mr. Moloney said about the 
Weehawken Ferry, I think he is quite correct. 

Senator Smaruers. If you people did appeal to the Interstate 
Commerce Commission on the Weehawken Ferry case even though 
you just got through arguing with me that they did not have any 
jurisdiction. 

Mr. Manonry. That is quite correct. 

Senator Smatuers. Why did you appeal to them ? 

Mr. Manoney. At that time we were not sure. But we felt we 
should go some place. Somebody should have it. We hoped they 
would take it. 

Senator Smatuers. I think you did exactly what I would have 
done. I think anybody else also. It would seem that a navigable 
stream somehow gets into the Federal field. Why, I am not exactly 
sure. 

Was Mr. Moloney right on 13a? I think he is. Frankly, I had 
forgotten to extend the jurisdiction of either the State or the ICC 
into these areas previously, which they had not been extended to. 

Mr. Manonry. I think it was the intent of 13a to cover the Wee- 
hawken Ferry situation, and it did not do that, although the railroad 
went to the Commission under 13a and did not have to. 

Senator Smatuers. We did not have any testimony of course, as 
e will remember—and I have frankly forgotten—I don’t think we 
nad any testimony directly on the Weehawken Ferry. It was just 
a broad general problem of discontinuance and abandonment. I don’t 
think we in fact actually considered that particular problem as such. 

Do we have a problem here or don’t we, on that particular point? 

Mr. Mahoney says we have. Mr. Moloney, you say what—we don’t 
have? 

Mr. Moroney. If I can have repeated what is considered to be 
the problem, I could answer that question. I don’t know what is 
considered to be the problem. 

Senator Smaruers. The problem is—and the Senator from New 
Jersey I thought pretty well stated it—that in that area of the Hud- 
son River there is no court or there is no agency actually set up to 
decide what can happen with the Weehawken Ferry. 

Mr. PertmMan. May I testify to that, please? 

Senator Smatuers. Mr. Perlman ? 

Mr. Pertman. Either we have a very poor law department or 
something is wrong, because the State of New Jersey kept that ferry 
running for 4 years saying that they had jurisdiction over the 
ferries, the Weehawken ferries, although we were losing $114 million 
a year out of pocket. 

It was the State of New Jersey that kept it running. 

Mr. Manoney. May I say something in answer to that? 

Senator Smatuers. Yes. Let’s get it straight. 

Mr. Manonry. That point, the New Jersey commission did not 
keep that ferry running. The Interstate Commerce Commission at 
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that time was considered to be the agency which had jurisdiction 
over ferries, because for many years the Interstate Commerce Com- 
mission had handled ferry abandonments as line abandonments, un- 
der 1(18). They handled the Weehawken Ferry that way. 

They had allowed other ferries to be abandoned under those 
provisions. And their jurisdiction had never been questioned until 
the Weehawken Ferry case, when it was questioned and when a three- 
judge Federal court said a passenger ferry is not a line of railroad, 
and then it went out. 

Mr, Pertman. And the ICC at that time said that we could aban- 
don the ferry, after extensive hearings. But the State of New Jersey 
said no, the ICC had no jurisdiction. It was the State of New Jersey 
that had the jurisdiction. 

Now, after 4 years of argument by the State of New Jersey, they 
say they have no jurdisdiction. Very interesting. 

Senator Smatuers. It shows there is some confusion about it 
anyway. 

r. Moroney. I am not sure, Senator, whether that answers your 
question about do I think there is a problem. 

Senator Smatuers. That leaves us in the position, according to 
what Mr. Perlman said, where the State did run it for 4 years, now 
the State says they have not got it. 

According to Mr. Mahoney, the three-judge court said the ferry 
service was not a regular line of railroad, so that takes it out of the 
Interstate Commerce Commission. 

Does that in fact not leave us in the position 

Mr. Motonry. The three-judge court—if that is what Mr. Mahoney 
said, I beg to differ with him—the three judge court did not say that 
the ferry operation was in substance not a railroad or line of railroad 
operation. 

They said that where you have both passenger and freight service, 
and you are taking off only the passenger service, that it does not 
constitute an abandonment of a line of railroad within the meaning 
of section 1 of the Interstate Commerce Act. 

Senator Smatuers. It was a discontinuance rather than an abandon- 
ment. 

Mr. Moroney. It was merely reducing the service, not abandoning. 

Senator Case. It did mean taking off all passenger ferries, didn’t it ? 

Mr, Moroney. Yes. 

Senator Case. Leaving freight to be handled by lighters or others? 

Mr. Moroney. Yes. It meant taking off all passenger service as 
far as the ferry was concerned. 

Senator Smatuers. That ruling was before we passed section 13a. 

Mr. Moroney. That is correct. 

Senator Smaruers. Now that we have section 13a, with respect to 
discontinuance that brings it back under the Interstate Commerce 
Commission. 

Mr. Moroney. Section 13a, as I tried to point out, was passed as 
you well remember from the hearings before your committee, to afford 
a means or remedy of avoiding undue delays, obstacles, and so on that 
had been injected and inserted at State levels to efforts on the part of 
railroad management to do away with uneconomical and unneeded 
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Those delays, obstacles, and so on obviously did not, exist in the 
areas where no one had jurisdiction, either the State or the Federal 
Government. So, consequently, section 13a did not impose on the 
railroads additional regulation. 

Section 13a did not tell the railroad, “Where you are today free 
to exercise your managerial judgment and to adjust your service and 
to take a train off, where you are today and have historically been free 
to do so,” section 13a did not say “we are going to impose regulation 
on you.” 

Congress very wisely left that field as it was. It has been that way 
ever since the first Transportation Act. You have heard no com- 
plaints about it. We have been operating that way for 50 years. 
You have heard no complaints about it. Section 13a did not change 
a thing in that respect. 

Senator Smaruers. We heard complaints about the Weehawken 
Ferries. We began to hear complaints after the Weehawken Ferry 
was closed. 

Mr. Motonery. Yes, the complaints generally being that there were 
no hearings held by the Interstate Commerce Commission, although 
less than a year before that the Commission had completed some 2 
years of hearings where they had 8 or 10 public hearings and an ex- 
haustive record, 

Senator Case. I take it there is no difference between you as to the 
state of law. In listening to you both I would have that view. 

Mr. Moroney. There is this difference. 

Senator Casr. As tothe present state of the law ? 

Mr. Moroney. The implication is that the state of the law has been 
brought about by section 13a. That is entirely erroneous. 

Senator Case. I had not derived that implication or noticed it 
might have. If so, I think you have clarified that point. 

Mr. Moroney. Senator, then the provision in your bill, which would 
impose regulation in that field 

Sao Casr. Deals with something which existed before 13a? 

Mr. Moroney. Long before 13a. 

Senator Cass. That is right. 

Mr. Moroney. And represents additional regulation. 

Mr. Manoney. I frankly do not know how many States have no 
regulation over passenger service. I do not know whether it is one, 
four, or five. I don’t think there are many. I just do not know. 

Senator Smatuers. Mr. Leighty, you are about through. While 
I think this exchange is helpful certainly to me, who does not under- 
stand this too well, I would like for you and your lawyer, while Mr. 
Moloney is here, Mr, Perlman, to direct your arguments to the change 
in the burden of proof, why you are for it, and then I want to hear 
them say why they are against it. 

Mr. Manonry. Mr. Chairman, under the law as it now stands a 
train will come off automatically in a 4-month period unless the com- 
mission makes an affirmative positive finding that the public needs 
the train, and that its continued operation would not be en undue 
burden on the railroads. In the Lehigh Valley case the Commission 
found that the public needed the train. 

Senator Smatuers. Let me go back once more. 

You would help me and save each other’s time if you would not 
skip over one little step that I think is vital in each instance, and we al- 
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ways do it, and euphemistically speaking, it tends to make the organi- 
zation think they are getting a hooking when I do not think they are 
getting one quite as much as they maintain, and that is where you 
say that they automatically go off by the mere filing of a discon- 
tinuance notice, they automatically go off in 4 months unless the 
Commission takes some affirmative steps. 

That is true. But there is always one step in there. If they file 
a discontinuance, and if there is a protest made, then the Commis- 
sion does give that protest a preliminary review to determine whether 
or not it has sufficient merit or substance to justify the hearing. So 
there is that preliminary hearing. 

It is not just automatically going off. I think that makes a great 
deal of difference. 

Mr. Mauoney. In my statement, Senator, I assumed—when I said 
4 months I assumed that the Commission decided to hold a hearing 
and had suspended, because otherwise it would go off in 30 days. 

Senator Smaruers. We say that and keep saying that because it 
is important and it does not look as if we have exposed the public, 
or anybody else, to just the vagaries of the Commission or the desires 
of the railroads to such an extent that we are operating in a jungle 
where they can do anything they want. 

They don’t have to get approval but the Commission does take a 
look at it to determine the merit of the protest. 

Then if they determine there is no merit it automatically goes off; 
is that correct ? 

Mr. Manoney. Yes, sir. We will assume that from the time the 
notice is posted, regardless of what the Commission does in the 
matter, in the way of hearings and so forth, protest and hearings, 
there is a 5-month period, 30 days notice and 4 months within which 
the Commission must act or the train will come off automatically, 
there is no question about that. 

_ The only way that train can be stopped is by a positive Commis- 
sion finding in two regards: One, that the public needs it. It must 
find the public needs it; and two, that its continued operation would 
not be an undue burden on interstate commerce. Because the train 
would come off automatically, and because of the nature of the find- 
ing that the Commission has to make, the burden is upon the public 
to show that it needs the train. 

Very often that is not a difficult thing to do. If there are a lot 
of people using the train, they can bring in a lot of witnesses and 
say I use it, there are 95 people out in the hall who use it, who would 
say the same thing. 

Sometimes you can do that. But the second part of it is where it 
is so difficult. The public has to prove that the continued operation 
of that train would not be an undue financial burden on the railroad. 

How can they prove that? They can prove it by the figures which 
the railroad presents at the hearing. That is the only way they can. 

As Mr. Leighty said 





Senator Smatuers. Let me stop you right there. These figures 
are not available to them at the Interstate Commerce Commission. 

Mr. Manoney. I was about to explain that. 
As Mr. Leighty said in his last statement, on the 18th of June, the 
held is held I believe on the property almost always, 
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somewhere midpoint between the two ends of the railroad. They 
will hold the hearing. The date which the Commission requires be 
sent to it along with the notice is usually very complicated and very 
long, very difficult for the layman to understand. 

A particular protestant, in the example you used, in the southeast- 
ern corner of Senator Schoeppel’s State, if he wanted to protest this 
thing, he can do one of two things: He can wait until the hearing and 
then look at the material that is brought in at that time, or he can 
go to Washington or hire a lawyer to go to Washington and look it 
up in the files of the Interstate Commerce Commission, because, as 
the Commission said in a very recent case involving C.N. & W., there 
is no requirement that any one be supplied with any of this 
information before the hearing. 

I know from my own experience that after I had intervened in a 
case on behalf of the Association, I wrote and requested the lawyer 
for the railroad if he would please send me this financial data so I 
could look at it, and he wrote me back and said, “I think that is too 
ge bother to put our stenographic force to, to make extra copies 

or you. 

So I did not get it until I went out there. That is the state of 
the law. They all don’t do that, not by any means. I have had 
other lawyers who are very happy to send it tome. Others without 
my even requesting it. But that has happened and it can happen 
again. 

"Oni you get there you have all of this data. Let us assume—to 
use the example Mr. Leighty did in his last testimony—that the 
ICC looks at this and says, “These formulas upon which these figures 
are based are not proper, it is completely unreliable. 

“Tt says they have X number of pages. That is a formula we 
threw out in another case. That is no good.” 

Or, “They have X dollars of revenue; that is no good.” They 
throw it out as unreliable. What will happen? 

Under this law the train will come off anyway because the Com- 
mission could not find that the public needed it—could not find that 
it did not need it but it could not find that it did need it. 

It could not find it would be an undue burden on interstate com- 
merce. It could not find it would not be, either. 

Unless it could make those two findings, which it must make, the 
train will come off. Undoubtedly it will be argued that the railroads 
never do this. They will bring in all this information and we will 
do everything we can. That may be true but the law does not 
require it. 

enator Smatuers. If they threw out all the figures as you said in 
your hypothetical case, then of course we would conclude that would 
not be a burden on interstate commerce. Then we would only have 
the factor of the public convenience and necessity. 

Then would you not, and others, protest the discontinuance of the 
train? So if they threw out the figures it would be to the protestant’s 
advantage. 

Mr. Manoney. Under the statute the Commission has to find that 
the continued operation of the train would not be an undue burden. 
That is a positive, an affirmative finding which they must make. And 
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the only way they can make that finding is upon figures which are 
submitted by the railroad. 

If the figures are no good, they cannot make the finding. 

Senator Smaruers. You said the Commission has to find what 
under the statute ? 

Mr. Maunonery. That the continued operation of the train would 
not be an undue burden on interstate commerce. 

Senator Smaruers. I don’t see where it says that. 

Mr. Manoney. What does it say ? 

Senator SmatTuHers (reading) : 

* * * and will not unduly burden interstate and foreign commerce * * *, 

I do not see the word “continued” in there or any place in the 
statute. 

Mr. Manoney. Just before that it says 

Senator Smatuers. It says: 

If, after hearing in such investigation, whether concluded before or after such 
discontinuance or change has become effective, the Commission finds that the 
operation or service of such train or ferry is required by public convenience 
and necessity and will not unduly burden interstate or foreign commerce, the 
Commission may by order require the continuance or restoration of operation 
or service of such train or ferry, in whole or in part, for a period not to exceed 
1 year from the date of such order. 

Mr. Manoney. In order to require the continuation it has to make 
a finding. 

Mr. Barton. Are you taking the position the railroad can submit 
improper figures and always get a train discontinued? Is that your 
position ¢ 

Mr. Manoney. I would say this—— 

Mr. Barron. Is that your position ? 

Mr. Manoney. Yes, sir. I would not say improper figures, but 
figures based on formula not acceptable to the Commission. 

Senator Scuorpret. Right at that point, may I inquire, Mr. 
Chairman ? 

Senator Smaruers. Yes. 

Senator Scuorpret. Don’t the State commissions interest them- 
selves in the public interest, and cannot they, together with the Inter- 
state Commerce Commission, say to the railroads, “You submit to us 
some additional figures along this line, A line, B line, or C line”? 

Isn’t that the case ? 

Mr. Manoney. It has been done in one case in which the Minnesota 
commission was interested. 

Senator Scuorrre.. The facts of the case are that under the law, 
with the inherent power of the commissions, they have the right and 
the privilege, and I think the duty to do that if they are skeptical 
about these figures. 

Isn’t that the case? 

Mr. Manoney. I think they should. I agree with you. And they 
have the duty. Under this statute, the Commission accepted figures 
which were based upon a formula which, under another section of 
the act, section 52, it had rejected as unreliable. 

Senator Scuorrret. But under the act that we passed, they were 
- given a blanket authority to disregard all of these things, were 
they ! 
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Mr. Manoney. No, sir. I think that this statute, because it is 
such a departure from what the Commission is used to, the Commis- 
sion from time immemorial—40 years—have had the authority to 
permit, under statutes, the merger and abandonment provisions, per- 
mit the effectuation of railroad economies through the elimination 
of unneeded, uneconomical, duplicate operations. 

They have always had that for many, many years—40 years 
anyhow. They have been going along with these statutes in the same 
manner, same type findings, same type proceedings, everything is the 
same. They come up to a statute which is identical in principle, 
identical in object, and identical in effect—train discontinuance. 

The principle and objectives of a train discontinuance are the same. 
The railroad wants to eliminate an operation, and is permitted by an 
act of Congress to eliminate an operation which is uneconomical, a 
burden on it. The effects of that are identical, identical with the other 
types, mergers and abandonments. 

The railroad effects the economy, the public loses the service, the 
employees lose their jobs. 

In some cases it is a great effect, in other cases it is a minor effect. 
But they are the same. 

When you have this type of proceeding, many, many years, all 
of a sudden there is a statute passed which, though the subject matter 
is almost identical with what has gone before, the procedures and the 
substantive provisions of the act are completely foreign to it—switch 
of proof, authority of the railroad to take it off unless something else 
is done, no specificity about conditions, putting it over to a section 
of the act where the Commission and courts have said it does not 
belong. 

All these things suddenly happen. How can the Commission pos- 
sibly interpret that but as an intention on the part of Congress to 
assist the railroads in eliminating trains, eliminating trains regard- 
less of the need, but where they are a burden, where the railroad says 
they are a burden on us, taking them off. 

Mr. Barron. Mr. Mahoney, it does have precedence in the act in 
that the filing of the rates is handled in much the same way, is it not? 

Mr. Manonry. The filing of rates, Mr. Barton, is so foreign to the 
discontinuance of a train as compared to abandonment of lines, 
mergers, elimination of duplicative or uneconomical operation, that 
I do not understand how they can be taken off. 
aie Barron. There is precedence in the act for a change based on 
this? 

Mr. Manoney. Yes. Rates, nobody objects to that. But this sec- 
tion is in section 18 or next to section 13, the train discontinuance 
authority, which is the complaint section of the act. And the Inter- 
state Commerce Commission has never required complaints in these 
cases. They have never instituted anything which would be compar- 
able to an investigation in any of these cases. 

All they have had were hearings, protests. They have handled 
them the same way they handled 118, line abandonment cases, insofar 
as they could within the restrictions of the act. 

Senator Smaruers. Let’s hear from Mr. Moloney. 

Mr. Leienry. This is the Minneapolis, Chicago & Northwestern 
case. After the carrier presented its first witness, counsel for the 
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Minnesota Railroad & Warehouse Commission made a motion that 
the proceeding be dismissed, stating that he was not furnished copies 
of the carrier’s financial exhibits prior to the hearing, that such exhibits 
were not explained in sufficient detail, and that therefore he was not 
prepared to cross-examine the carrier’s witness. He was joined in 
this argument by counsel for the Wisconsin Public Service 
Commission. 

At that point the examiner recessed the hearing for a brief period 
to enable the protestants to prepare for cross-examination, et cetera. 
No merit is seen in the motion to dismiss and accordingly will be 
overruled. 

Senator Scuorrret. The point I make is that inherently in the 
commissions, together with the Interstate Commerce Commission, is 
a right to require the railroads to furnish sufficient preliminary data 
in such form that it can be discernible what the situation is. And if 
they refuse to do that, then of course it would seem to me that any 
reasonable State commission or the Interstate Commerce Commission, 
would say, “You are not entitled to this proceeding, and you will 
continue these operations.” 

Mr. Leicury. Our difficulty is that the way this is interpreted 
by the Commission, and the law reads, as they claim—and there is 
some justification for some of the things they contend—you cannot 
get any place with it because you cannot appeal to the courts, be- 
cause the courts have said all the ICC has to do is say, “We will not 
investigate,” and you are stymied immediately. 

Senator Scuoerre.. I am coming back to what we enacted. There 
may be inherent difficulties on the human frailties involved, just as 
there are in courts, too. They are not perfect. We are not perfect 
as legislators. But basically, within the law, we had a constructive 
approach if reasonably followed and if men of good will and inten- 
tion, and aboveboard, will produce what they should produce to 
justify what they want. 

Senator Case. Mr. Chairman, I think it is right just to remind 
us that the Commission itself has stated that the burden of proof 
under my bill would be placed upon the carrier, and that the Com- 
mission says, “We favor this change,” clearly indicating that the bur- 
den is otherwise under the law as it now exists. 

Senator Smatuers. Let’s hear from Mr. Moloney. 

Senator Case. I think we all perhaps have interrupted Mr. 
Moloney a little bit. 

Senator Smaruers. This exchange is good, because we do not have 
to wait 3 hours to find out what we wanted to find out 3 hours ago. 

We are on this subject of the burden of proof. Let’s hear about it. 

Mr. Mooney. First, Mr. Chairman, the discussion that I have 
listened to now, there are quite a few lawyers here and on the bench. 
I, for instance, cannot recall ever trying a lawsuit in my life that I 
did not think I should have had more time to prepare for it. I do 
not think that I have ever lost a case in which I found myself in com- 
plete accord with the court. Principally that seems to be the com- 
plaints that we are having here, that they do not like the decisions 
of the Commission and they do not have enough time to prepare 
their cases. 

It is true that the train, for instance, can come off if the Commis- 
sion does not act within 4 months. But I do think that realistic 
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management, for instance, must realize that if that train is taken 
off, it is taken off at the risk of a complete disruption of your future 
operations by being required to put that train back on after the Com- 
mission has completed its investigation. 

The Commission has, in rate matters, where they operate under a 
time limitation on tariff suspensions, rates involving millions of dol- 
lars, the Commission has had little or no hesitancy if they feel that 
time limitation is such that they need more time, they have had no 
hesitancy in coming to the railroads and su ggesting that the rail- 
roads voluntarily postpone further effective date of the tariff. 

In all of the proceedings that the Commission has handled under 
section 13a to date not one single suggestion has been made to rail- 
road management that it postpone any proposed action. 

With respect to the filing with the Commission, I think that it 
might be helpful if the committee had in this record the Commis- 
sion’s rules which the Commission adopted after the passage of the 
Transportation Act of 1958, laying out the information that must be 
filed with the Commission and made public by filing with the Com- 
mission, along with the notice of the proposed discontinuance. 

The Commission’s rules list the various matters, information, sta- 
tistics, data, that must accompany that filing. 

Senator Smaruers. Let me ask you a question right there. I think 
we ought to have those rules in. Without objection we will make 
them a part of the record at this time. 

(The rules referred to follow :) 


TITLE 49—TRANSPORTATION 
CHAPTER I-—INTERSTATE COMMERCE COMMISSION 
SUBCHAPTER A—-GENERAL RULES AND REGULATIONS 
Part 483—Discontinuance or Change of Operation or Service 


PROPOSED DISCONTINUANCE OR CHANGE OF THE OPERATION OR SERVICE OF TRAINS OR 
FERRIES BY CARRIERS SUBJECT TO PART I OF THE INTERSTATE COMMERCE ACT 


At a General Session of the INTERSTATE COMMERCE COMMISSION, held 
at its office in Washington, D.C., on the 14th day of August, A.D. 1958. 


There being under consideration the matter of rules and regulations with 
respect to the proposed discontinuance or change of the operation or service 
of any train or ferry pursuant to the provisions of section 18a of the Interstate 
Commerce Act, as amended, by carriers subject to part I of said act; and it 
appearing that, as the provisions of said section 13a became effective imme- 
diately upon approval by the President of the Transportation Act of 1958, and 
there is an immediate and urgent need for rules and regulations in respect of 
the matters which are the subject hereof, notice of proposed rule making and 
public procedure thereon are impracticable and would be contrary to the public 
interest : 

It is ordered, That the following rules and regulations governing notices and 
petitions filed pursuant to the provisions of said section 13a be, and they are 
hereby, approved and prescribed, and that on and after August 29, 1958, carriers 
filing notices and petitions under the said provisions observe and comply with 
these rules and regulations: 


43.1 Scope of rules. 

43.2 Definitions. 

43.3 Form and style of notice. 

43.4 Contents of notice. 

43.5 Information required with notice. 

43.6 Petition. 

43.7 Execution. 

43.8 Filing; copies. 

gs AenHORITY : Sec. 12, 24 Stat. 383, as amended; 49 U.S.C. 12; Sec. 5, Public Law 
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§43.1 Scope of rules. The rules in this part govern the procedure to be 
followed by carriers subject to part I of the Interstate Commerce Act which, 
under and pursuant to the provisions of section 13a of said act, file with the 
Commission a notice under paragraph (1) of said section or a petition under 
paragraph (2) thereof with respect to a proposed discontinuance or change, 
in whole or in part, of the operation or service of any train or ferry. 

§43.2 Definitions. As used in this part: 

(a) The term “act” means the Interstate Commerce Act, as amended. 

(b) The term “notice” means a notice as provided for in paragraph (1) of 
section 13a. 

(c) The term “petition” means a petition filed with the Commission under 
the provisions of paragraph (2) of section 13a for authority to effect a dis- 
continuance or change. 

§ 43.3 Form and style of notice. The notice shall be printed on paper not 
less than 8% x 11 inches, with the words “Notice of proposed change (or dis- 
continuance, if appropriate) of service” printed in large bold-face type near the 
top. The remaining contents of the notice shali be printed in not less than 12 
point type. 

§ 43.4 Contents of notice. A separate notice shall be given in respect of each 
train or ferry concerning which a discontinuance or change of operation or 
service is proposed. The notice shall set forth the following information: 

(a) Exact corporate name and general office address of the carrier. 

(b) The number and name or other description of the train or ferry with 
respect to which a discontinuance or change of operation or service is proposed, 
the name of each station, depot, or facility affected thereby, and the termini 
between which the train or ferry operates. 

(ec) The date on which the discontinuance or change of operation or service 
is proposed to become effective. 

(d) Advice to the public that persons desiring to object to the proposed dis- 
continuance or change should promptly notify the Interstate Commerce Com- 
mission, at Washington, D.C., of such objection and the reasons therefor. 

§ 438.5 Information required with notice. With each notice of a proposed dis- 
continuance or change of operation or service, there shall be filed with the Com- 
mission a “Statement in Relation to Proposed Discontinuance or Change of 
Train or Ferry Service’ which, in the body thereof or in exhibits attached 
thereto and referred to therein, shall contain the following: 

(a) Exact corporate name and general office address of the carrier proposing 
the discontinuance or change. 

(b) Name, title, and post office address of counsel or officer to whom cor- 
respondence in regard to the notice should be addressed. 

(c) Complete description of the present service of the train or ferry involved 
and of the discontinuance or change of operation or service proposed. 

(d) Complete statement of the reasons for the proposed discontinuance or 
change of operation or service. 

(e) The names of all railroads interchanging passengers or freight with the 
subject train or ferry, and the points of such interchange. 

(f) Description of other common carrier service, if any, between or at the 
points described in the notice, and other common carrier service available in 
the immediate territory. 

(gz) The kind and amount (passenger and ton miles) of traffic transported 
on the train or ferry involved for each of the last 2 calendar years and for the 
part of the current year for which such information is available. If the pro- 
posed discontinuance or change involves less than all of the stations served 
by the train or ferry, segregation should be made of the traffic transported to 
and from the stations which will be affected. 

(h) Financial results of operating the train or ferry involved for each of 
the last 2 calendar years and for the part of the current year for which such 
information is available, supported by basic data and a full explanation as to 
the methods used in computing such results. 

(i) A certificate that a copy of the notice has been mailed to the Governor 
of each State in which the subject train or ferry is operated and has been 
posted in a conspicuous place in each station, depot, or other facility involved, 
including each ferry and each passenger car on trains affected, which certifi- 
cate shall include information of the date or dates on which the notice was 
mailed and posted as aforesaid. 

(j) Map showing the geographic situation of the line over which the train 
operates, or, if a ferry, the route traversed. The map should show the line 
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or route clearly, by color or otherwise, and the stations thereon, on a sheet not 
smaller than 8% x 11 inches. Three copies of the map should be submitted 
unbound for use of the Commission, in addition to those attached to the 
statement. 

§ 43.6 Petition. Petitions for authority to effect a discontinuance or change 
of the operation or service of a train or ferry shall contain in the body thereof 
or in exhibits attached thereto and referred to therein, the information re- 
quired by paragraph (b) of § 43.4 of this part, that required by § 43.5 excepting 
paragraph (i) thereof, and in addition the following: 

(a) The date on which the petition or application for discontinuance or 
change in the operation or service of the train or ferry was filed with the ap- 
propriate State authority. 

(b) Identification of the State authority with which such petition or applica- 
tion was filed. 

(c) Description of the action, if any, taken by such State authority on the 
petition or application filed with it. 

(d) To be filed only with the original of the petition to the Commission, copy 
of the record made before the State authority, including copies of the application 
or petition to it, transcript of any oral hearing, and decision and order, if 
any. 

§ 43.7 Ezecution. The original copy of the statement required by § 43.5 
and of a petition as described in § 43.6 of this part shall be signed in ink by an 
executive officer of the carrier having knowledge of the matters and things 
therein set forth. Persons signing the statement or petition shall also sign a 
certificate in form as follows: 


(Corporate name of petitioner), 


been authorized by proper corporate action on the part of said petitioner, or by 
the proper court, to execute and file with the Interstate Commerce Commission 
the foregoing statement (or petition) ; that he has carefully examined all of 
the statements referred to in said statement (or petition) and the exhibits 
attached thereto and made a part thereof; that he has knowledge of the matters 
set forth therein; and that all such statements made and matters set forth therein 
are true and correct to the best of his knowledge, information, and belief. 


DO i ic teach Pi GAG Pa cciech din iene , 19 
(Note: A false statement is punishable by law.) 


§ 43.8 Filing; copies. As applicable, 6 copies of the notice and an original 
and 5 copies of the accompanying statement, or an original and 5 copies of a 
petition for the use of the Commission shall be filed with the Secretary of the 
Commission, Washington, D.C. Each copy of the statement or petition shall 
bear the dates and signatures that appear in the original and shall be complete 
in itself; but the signatures in the copies may be stamped or typed. 

It is further ordered, That the center heading preceding parts 41-42 of Title 
49 of the Code of Federal Regulations be, and it is hereby, changed to read: 
“Parts 41-43: Public Convenience and Necessity, Railroad Operations.” 

And it is further ordered, That notice of these regulations be given to the 
general public by posting copies in the office of the Secretary, Interstate Com- 
merce Commission, Washington, D.C., and by filing with the Director, Federal 
Register Division, Washington, D.C. 

By the Commission. 


[SEAL] Haroitp D. McCoy, 
Secretary. 


The reporting requirements contained herein have been approved by the 
Bureau of the Budget in accordance with the Federal Reports Act of 1942. 

Senator Smaruers. Is it your contention that these rules which 
require this information be given by the railroads on an application 
for discontinuance, that that overcomes the complaint by the public, 
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we will say, or the organizations, to the effect that they do not have 
time actually to go over the figures of the railroad to determine 
whether or not it 1s an economical operation, et cetera? Is that your 
answer to that particular argument? 

Mr. Motonry. Yes, it is. And for this further reason: Let’s assume 
that the application with all of this accompanying data is filed today. 
‘The Commission has 30 days in which to determine whether to insti- 
tute an investigation. If they determine to institute that investiga- 
tion, they can then order the train to be continued in operation for 
four months from the date of that order. 

So I am sure—in fact, our experience has been in trainoff cases 
with the attorneys for the brotherhoods, that they do not want for 
able legal representation and able economic representation. With 
all of that material available for a period of weeks before the hear- 
ing, I see no reason to say that they do not have time to analyze or to 
prepare their case, except for the complaint that no lawyer ever has 
that. 

Senator Smatruers. Mr. Mahoney gave an illustration of a train in 
Kansas that they were going to discontinue, and he had to write to 
the attorney to try to get the information that he felt he needed. If 
this was done under 13a, this application for discontinuance, if all that 
information were filed, why would Mr. Mahoney have to write to the 
attorney asking for this information? 

Mr. Moroney. I think Mr. Mahoney should answer that question. 
I don’t know why he had to write to the lawyer. 

Senator Smatuers. Did the applicant railroad file sufficient. infor- 
mation that should enable you as an ordinary and average—you are 
not, of course, you are exceptional—but we will say that the average 
person could get enough so that they would know how to prepare 
their case ? 

Mr. Manoney. I would say in answer to that, in that particular 
case I was able to get all the information I needed by going down to 
the Interstate Commerce Commission, sitting in the docket room and 
studying the files. I was able to do that only because my office hap- 
pens to be in the same city with the Interstate Commerce Commission. 

Senator Smatuers. That is what we want to find out. Under these 
rules, Mr. Moloney, that the Commission has, when they file this ap- 

lication to discontinue, they file all that information where? Here 
in Washington or in the States where the discontinuance will actually 
take place ? 

Mr. Moroney. They file it with the Interstate Commerce Commis- 
sion’s office here in Washington. 

Senator Scnorpre.. Is that forwarded to branch offices of the In- 
terstate Commerce Commission in other places upon request ? 

Mr. Mowonry. I do not know whether the Commission forwards it 
to their field offices or not. They are certainly at liberty to do so. 
There is nothing to prevent them for doing so. 

Senator Smatuers. Mr. Mahoney, do you take the position that the 
information which is now filed by the applicant railroad under the 
present rules of the Commission, is that sufficient information under 
which you can prepare a case or not? 

Mr. Manoney. ecmibhes it is, and sometimes it isn’t. When it 





isn’t, that is where the problem arises. 
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Senator Smatuers. When it isn’t, is it because the rules are faulty 
or is it because you just 

Mr. Manoney. It is not because the rules are faulty, Mr. Chairman. 
The problem here is what the railroads file. They do not file actual 
figures. They file figures which are based on formulae, estimates, 
ddlocutibes; all sorts of things. 

If it were a matter of going down and adding up actual figures, it 
would be no problem. That is not what they file. They claim they 
can’t do otherwise, Maybe they can’t. But the point is that that 
sort of thing takes a great deal of study, and where the figures are 
based on a formula which had previously been rejected by the Inter- 
state Commerce Commission, I say that certainly is 

Senator Smaruers. Mr. Moloney, do you people in fact not carry 
the burden of proof anyway in these proceedings where there is 
actually an investigation ¢ 

Mr. Moroney. Senator, the procedures that have been adopted by 
the Interstate Commerce Commission require the railroads to do 
what you might term “go forward with the evidence.” 

In my prepared statement that has been made a part of the record 
you will find several quotations from the decisions of the Commis- 
sion. In my testimony I tried to point this out. 

Senator Case said a minute ago that the Interstate Commerce 
Commission has approved the placing of the burden of proof on the 
railroads. I can’t take issue with that. They have approved it. But 
how did they approve it? They said that their recommendation was 
based on their experience under the act. They said that all doubt 
must be put at rest about this burden of proof, implying that it was 
an important matter as far as their administration of the statute was 
concerned. 

Senator Smarners. The question arises always when I hear you 
argue like that, what objection do you have to making the burden 
of proof on the carrier when in fact you do— 

Mr. Moroney. We have this objection. First, you have had wit- 
nesses in this hearing room, in these very hearings on these bills, that 
have told you what in their opinion is the type evidence that should 
govern the determination of public convenience and necessity. What 
is the type evidence* And what was the evidence that those wit- 
nesses, most of them constituents of Senator Case, commuters with 
a vital interest in this train discontinuance situation—they have a 
problem—most of them said this, a representative of Philadelphia, 
for instance—outside of New Jersey—said the downtown areas will 
dry up. They will become slum areas if trains are taken off. They 
said property values will diminish, and with diminishing property 
values tax revenues will go down. They said many highways must 
be built if we are going to do away with passenger trains now. They 
say the public can’t stand that, and so on. 

That. is the type evidence which they say should govern determina- 
tions of public convenience and necessity. / 

When in the competitive area today you have the alternative modes 
of transportation, and here is a person who is going to travel, and 
he has any number of different ways that he can travel, and by a 
proposal of the railroad you propose to take away from him one of 
the modes by which he may travel, and he says, “No, that is essential 
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to me; I have to have it because I have to be at work at nine o’clock 
and I work overtime on Saturdays and you have got to do this.” 

A member of the State legislature says, “I have to have that trans- 
portation from my hometown to the State capital. That is public 
convenience and necessity.” 

Is that the kind of evidence that lies within the control of the 
railroads ? 

Going forward with the evidence we put in everything that is in 
our control and much that is in the common knowledge of every 
participant in the investigation. 

Senator Casz. Mr. Chairman ? 

Senator Smaruers. Senator Case. 

Senator Case. I would ask the witness if he would give his con- 
ception of what is public convenience and necessity if the matters 
which he describes, as considered by other witness, are not so. 

Mr. Motonry. I take no issue with whether that is material evi- 
dence on the issue of public convenience and necessity. But I take 
serious issue as to whether the burden of proof with respect to that 
kind of evidence should be on the railroads. 

Mr. Manonery. May I answer what counsel just said about that 
burden of proof ? 

Senator Smatuers. Yes. 

Mr. Manonry. And the type of evidence which is considered. The 
simple fact is this: The Interstate Commerce Commission does not 
now, has never under 52 or the merger provisions or under the line 
abandonment provision, ever considered what is going to happen to 
a downtown area or anything else. They have never done that under 
this present statute. They look at two things. They look at the 
number of people riding that railroad; they look at the cost, on fig- 
ures which the railroad submits. That is the evidence. And that is 
why we say, when it is on the public to prove that sort of thing, it is 
impossible to do it. 

It has to be on the railroad. They say they do it anyway, there is 
no problem. None of the witnesses to my knowledge who appeared 
here have taken serious issue with this thing. 

Mr. Moroney. It goes much farther than that, if you please. Not 
only do you have the figures and the number of passengers and all 
that—that is already filed, and so is the other. 

The Commission ‘does consider alternative modes of transportation. 
They require, under their present rules, and accompanying the notice, 
that we file a schedule of all alternative forms of transportation, the 
hours that they operate, that you show the connections and all of that. 
The Commission considers that evidence in these cases. They even 
make us file it. 

Senator Case. To be sure I understand you exactly: You object 
to having the burden of proof on the railroads. Do you go as far as 
to say it should not be a factor at all? 

Mr. Moroney. No, Senator. 

Senator Casr. Just what measure or what weight must the Com- 
mission or should the Commission give? 

Mr. Moroney. The best answer I can give to that is to quote the 
Interstate Commerce Commission to you. It has been quoted in sup- 
port of this shift of the burden of proof. In practically every de- 
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cision under section 13a that the Interstate Commerce Commission 
has considered the burden of proof question, they have said that it 
is a matter of more theoretical than practical importance as far as 
their administration of the act is concerned. And I think a more 
theoretical than practical question as far as the administration of 
the act is concerned furnishes a very poor reason to amend the 
statute. 

Senator Casr. You are making a pretty strong fight on this issue 
which is of no practical consequence. 

Mr. Mooney. I didn’t say I said that. I said the Commission said 
it with respect to administration of the act. 

Senator Casr. What do you think? 

Mr. Motonery. Let me be perfectly honest with you in this respect. 
One of the reasons that you find the proponents of this legislation in- 
sisting that the burden of proof be placed upon the carrier, in my own 
personal opinion, and particularly the proponents that we are hearing 
from now, is that when you put the burden of proof on the railroa 
you will require affirmative authority and certificate from the Inter- 
state Commerce Commission authorizing the discontinuance of a 
train, and as soon as that is done there will be the contention that 
the conditions must be attached to protect labor. 

Mr. Manoney. That is the same situation which presently exists 
under 13a(2), involving intrastate commerce. The carrier has the 
burden for intrastate discontinuance. There are no time limitations. 
And it must receive affirmative approval from the Interstate Com- 
merce Commission before it can take those trains off. That isn’t true 
with interstate trains. This to me is an inconsistency which should 
not exist. 

Senator SmatTHeErs. How about Mr. Moloney’s contention that the 
reason you want the burden of proof shifted is in order to get an 
affirmative certification from the Commission, and what amounts to 
this job protection agreement and soon? Answer that on that point. 

Mr. Manoney. I would be happy to answer that. In the first place, 
we feel that unless this burden of proof—what I like to call and is an 
accurate determination the burden of justification of elimination of a 
train—is placed on the railroad; two, that the time limitations which 
they don’t have now in the second paragraph and which they have 
never had under these second provisions of the act involving railroad 
economy are eliminated. When that is done, the Commission will be 
able to properly consider these things. 

In addition to that, there is something else that is needed. The 
Commission should have the authority to impose whatever conditions 
it believes are required in the public interest. They go beyond the 
labor conditions. 

Speaking from a selfish viewpoint, our own particular point of 
view, number one, we like the rails to go. We like to keep all the 
trains running and have them loaded with people all the time, ob- 
viously. But when they come off, we believe that the employee should 
be now given a share in the savings which the railroad is realizing at 
his expense as the result of an act of Congress. This is something that 
Congress required in the Transportation Act of 1940 in the merger 
case. And it is something which since 1943 has consistently done— 











438 AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


the ICC—in line abandonment cases. We may talk about socialism 
and vicious conditions, any number of things like that. 

Senator Smaruers. Are you in favor of that for everybody who 
works ? 

Mr. Manoney. Am I in favor of that for everybody who works? 

Senator Smatuers. Do you think if that provision given, say, to 
those people who work for the railroads and they do good work and 
are proud of what they do, let’s say there are other people who work 
in a bank and the banks are merged; do you think the employees of 
that bank should have 5-year job protection when they merge the 
banks ? 

Mr. Manonry. Senator, the first thing I think that should be very 
clear here is that these protective conditions, as they are called, are 
not 5-year job protection, 4-year job protections or 4-year severance 
pay. They are none of those things. I think that any time the Con- 

ress of the United States passes a law which permits the type of 
thing that is permitted here—which can’t otherwise be done or we 
must assume we wouldn’t have this law if the railroads could get 
these trains off otherwise, but this is something which requires con- 
gressional approval—when Congress passes a law which permits this 
sort of thing to be done, I think it is just and I think it is fair that 
the employee who suffers as a result of that receive a partial share 
of the savings which the railroad makes, or whatever industry it 
might be, so long as it is an industry which requires congressional ap- 
proval, a national type industry which is the purpose of this; this 
is a national industry. 

I think it is eminently fair and reasonable, and the Supreme Court 
has said so, and the Commission has said so, that these employees 
should receive a partial share. 

This is now getting in the railroad industry. 

Mr. Motonty. A recent amendment of the Unemployment Act I 
think called for a considerable sharing of all savings that the industry 
makes in any form for many years to come. 

Senator Smatuers. Would you repeat that ? 

Mr. Moroney. I didn’t mean to interrupt. I thought we were off 
the record. 

Senator Smatuers. I want to ask Mr. Mahoney—I am interested 
in this philosophically—you know that the Federal Constitution pro- 
vides that we who are elected can be defeated. 

Do you think it would be right, or would you be for a law that 
would permit us, if we were defeated, to be the wards of the Federal 
Government for 5 years after we get defeated ? 

Mr. Manoney. No, sir. 

Senator Smaruers. You wouldn’t be for that ? 

Mr. Manonry. I would not. 

Senator Smaruers. You are being harsh on us. 

Mr. Motonry. The Commission, in determining public convenience 
and necessity, in its decisions under section 13a has said: 


In determining public convenience and necessity we must and we do— 


rightly or wrongly, they have said it and that is the way they de- 
cided the cases— 


we must take into consideration the effect of the discontinuance on railroad 
labor. 
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And taking that into consideration they go ahead and make their 
determination. 

When they say that public convenience and necessity—including 
the effect on railroad labor—no longer requires the continued opera- 
tion of the train, I don’t think there is anything to protect. 

Senator Cass. Isn’t it true that they don’t have to make that finding 
now; they have to find affirmatively both public convenience and 
necessity require it or that no undue burden on interstate commerce 
exists ¢ 

Mr. Motoney. In every decision to date the Commission has found 
that public convenience and necessity say, with the exception of maybe 
the Lehigh Valley, if you read back in the report, when you come 
to the ultimate conclusion—in most every case the Commission has 
found that public convenience and necessity no longer require the 
continued operation of the train. 

And they have made it every clear that in reaching that determina- 
tion they have taken into consideration and weighed the effect on 
railroad labor. 

Senator Casr. They have made that statement ? 

Mr. Moroney. Railroad labor now says, “Weigh us along with the 
public. Weigh us along with the public. And make your decision 
overall, but when you do, then we want something else.” 

Senator Smaruers. Mr. Moloney, you say that the Commission 
now, when they find the public convenience and necessity, do consider 
the effect of the discontinuance, or whatever it is, on labor? 

Mr. Mononey. Yes, sir. 

Senator SmaruHers. Have they specifically said that in certain de- 
cisions ? 

Mr. Moroney. Yes, they have. 

Senator SmarueErs. What decisions can you think of offhand? All 
of them? 

Mr. Moroney. Practically all of them. 

Senator SmarHers. So in fact then they do now consider as a part 
of public convenience and necessity—in fact they should—what the 
effect of a discontinuance is going to be on railway labor. 

Mr. Moroney. And if the effect on railroad labor, coupled with the 
rest of the matters of public convenience and necessity, were sufficiently 
great that public convenience and necessity, including the effect on 
labor, required the continued operation of the train, they have full 
authority to order it to continue to operate, and everybody keeps 
his job, 

Senator Smarners. One step further. If that is the case why do 
we have to amend the present law to write into the law that there must 
be this job consideration ? 

Mr. Manoney. In the first place 

Senator Smarners. If you agree, Mr. Mahoney, that they already 
consider that in every case. 

Mr. Manoney. They take into consideration the effect on labor. 
They have always taken that into consideration in every case. But they 
have never found—and we have never contended—that the effect on 
me in and of itself, would require the continued operation of any- 

ing. 

Mr. Motonry. May I disagree and cite the 7. & P. case for 





- example? 
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Senator Smatuers. Let Mr. Mahoney go ahead. We will have you 
respond. 

Mr. Manonry. We have taken the position that the effect on labor, 
considered with the effect on the other elements of the public interest, 
does require the continued operation of certain things. 

But we have neved said, to my knowledge—I don’t know about the 
T. & P. case Mr. Moloney may cite—to my knowledge we have never 
said that the effect on labor alone is enough to keep it going. 

The distinction between this taking into consideration the effect on 
labor and labor protective conditions is that in the second instance, in 
the labor conditions, they come into effect after the operation is shut 
down and the railroad secures benefits to itself as a result of it and the 
employees receive a partial share in those savings which the attorney 
general solicitor for the Northern Pacific stated here had been applied 
in his case under 118, the abandonment, and were never a burden there; 
they were never a burden, wouldn’t have been a burden under 13a in 
the cases he had under that had they been applied, because the amount 
that the employee is paid is abated by the amount of other compensa- 
tion which he may receive, by unemployment insurance or what have 
you. As a result it never amounts to very much from the railroad 
point of view, and it can last for only 4 years. 

Senator Smaruers. Are you arguing both sides of this thing now? 
When first Mr. Leighty said in fact they are taking these off when there 
actually is no saving. 

Mr. Maroney. I beg your pardon ? 

Senator Smaruers. When they are losing money. That is the first 
contention, that you are making money on these trains and you take 
them off. So if you are making money and you take them off, how 
could there be a saving ? 

Mr. Manonry. The only time—I don’t think the Interstate Com- 
merce Commission has found in any of these cases that the train that 
comes off is making money. The point is, the way 

Senator Smatuer. Stop right there. You don’t want to go so far 
as to say that all this other testimony about where they are riding 
161 people 

Mr. Manonry. No, sir. 

Senator Smaruers. You don’t want to say in fact that that train was 
losing money ? 

Mr. Manonry. Just what I was about tosay. The carrier says that 
they are losing money, and the way they reach that is by allocating 
formula and all these other things, which is very difficult to dispute. 
The only way you can do it is the way Mr. Leighty has done it, to 
show the various figures. 

Senator Smaruers. Your contention is that they are making money 
with that operation ? 

Mr. Manoney. In some instances. 

Senator Smatruers. So if they take it off there are no savings, if 
they are making money. 

Mr. Leiguty. Our position isn’t in conflict in any way, Mr. Chair- 
man. Wesay if they are making money the trains shouldn’t come off 
and the men will not require any protection. But if in spite of what 
we say the carrier convinces the Commission that they are losing 
money—and it is the carrier who is making the contention that they 
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are losing money—if then they are satisfied they are losing money, we 
say that they save money if they take the train off, and we say a part 
of the savings should go to the employees. 

The Commission has consistently held that under section 13a(1) 
they have no authority to impose employee protection. That is their 

osition now. They say they have taken it into consideration in say- 
ing the train could be taken off. But they say they have no right to 
impose such conditions or restrictions under the present law. 

And they took a similar position in connection with 13a(2). The 
examiner’s report in that case said if we haven’t any authority to im- 
pose it under 13a(1), we don’t have it under 13a(2), although that is 
open to argument, too. 

Senator Smatners. Is that not really a matter for labor negotia- 
tions? We hear a lot about this, that labor wants to be free to nego- 
tiate. Why is that not a negotiable matter rather than a matter on 
which the Congress should pass legislation? If we do it in this case 
it seems to me that when we merge two television stations here, before 
long, that everyone of those employees has a right to say “I want half 
of that savings.” 

And when you merge two banks, which is done by charter under the 
Federal Government, everybody has that. Finally when you elim- 
inate Congressmen and Senators they are going to say, “We have a 
right; there is asavings.” Because Arkansas is losing three Congress- 
men this year, those fellows ought to have rights. Where do you end 
that ? 

Mr. Letentry. Usually when Senator and Congressmen retire they 
are eligible for pension. 

Senator Smatuers. I think you fellows have a pretty good pension 
program, as I understand it. We tried to make it sweeter. 

Mr. Letcuty. The trouble with that, Mr. Chairman, is that there are 
so many of these employees who, when they find themselves without 
employment in situations of this kind, are not eligible for retirement. 

Senator Smaruers. The same thing about Congressmen. You don’t 
get it until you get to be 60. 

Mr. Lereutry. The thought is this: Why should you have a different 
situation prevailing in connection with train discontinuance than you 
have with branch line abandonments and mergers when all are in- 
teded to serve the same purpose, and that is to save money for the 
carriers? They definitely do save money if their figures are right, and 
if their figures are not right, the Commission has accepted them as 
right or they couldn’t do it. 

Mr. Motonry. The real reason isn’t that the carriers have saved 
money. The courts and commissions have said that the carriers 
thereby strengthen and preserve their ability to perform their re- 
quired service. They strengthen themselves and correspondingly they 
strengthen the position of their remaining employees at the same time. 

On this question of where do we stop, I would like to leave this one 
thought. We are talking about passenger trains here. It is difficult 
for me to distinguish between the effect on labor in discontinuance of 
a passenger train and the taking off of a freight train. 

Let’s assume for instance that a railroad was operating eight freight 
trains a day, and had been for 10 years, and then the trucks came along 
and the traffic went to the highways and there wasn’t enough traffic 
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to operate but five trains, so they had to take three trains off. Are 
they going to be protected there? Then the trucks take more traffic 
and you get down to three freight trains. 

Are they all going to be protected there? If so we wind up finally 
that regardless of how or under what circumstances in a competitive 
area a man loses his job, or is out of work, that he must be protected. 

Mr. Manoney. That is only done when ‘Congress permits it. Con- 

ress has taken no steps in the freight field, neither have the States. 
So we are not arguing or talking about that. 

Senator Smaruers. But that is a logical extension is it not ? 

Mr. Manoney. I don’t think it is a logical extension because of the 
fact that Congress acts here. 

So far as the effect on a man running a locomotive, whether the pull- 
ing of a passenger train or freight train I can’t argue. But this is a 
field in which the man would be working now, presumably, except for 
the fact that Congress passed this law which permits the railroads to 
take off thetrains. That is the distinction. 

Mr. Motoney. I disagree with that completely. That train might 
come off under State authority and the man wouldn’t be working and 
there wouldn’t be any labor conditions attached. 

Mr. Manoney. If it came off under State authority you wouldn’t 
have 13a. That is why it was passed by Congress, to get around State 
authorities which wouldn’t permit the trains to come off. 

Senator ScHorppet. It has been brought out in these hearings the 
question about protecting the job or compensating workers for 4 years 
as provided in this legislation. Suppose an engineer or conductor on 
these trains had 25 years of service. Under the rules and regula- 
tions—and properly so—you have protected him on seniority rights. 
He can “bid in.” 

Would you eliminate the bidding in of his right to a job by reason 
of his seniority for a period of 4 years, and then come back and be 
permitted to bump the fellows down the line as they used to say in 
the old railroad parlance? Wouldn’t that present a problem ? 

Mr. Leieury. It won’t present any problem at all, because it hap- 
pens constantly in connection with line abandonment and mergers 
today. The man exercises his seniority rights. Unless he exercised 
the seniority rights in accordance with the conditions that have been 
imposed he doesn’t get any protection. 

Senator Scuorpren. If he exercised his seniority rights and go back 
on, would he still get his 4 years pay under this act ? 

Mr. Letcuty. No. He has to get his—it only applies for a period 
of 4 years maximum. 

Senator Scuorrrent. Would you have a 4-year period during which 
he would get it even through working ? 

Mr. Leieuty. No, That particular individual if he had that year’s 
right would undoubtedly, that individual would displace some other 
individual, and would be required to constantly work. He wouldn’t 
be able to get any benefits under the law, under that kind of a law, 
with those kind of conditions. 

It is worked out without difficulty in connection with branch line 
abandonments and mergers. I will say one thing about it: You have 
the law on two issues as it has been interpreted by the Interstate Com- 
merce Commission on line abandonments, specifically in the law in 
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1952, and it should be continued in the law, because if you are going to 
try to go out and make individual agreements on railroads, speaking 
as an individual who has been negotiating with the railroads for many, 
many years, you are going to have a chaotic condition in the railroad 
labor tield, and L would say that we don’t know what might happen. 

Mr. Manoney. If I may, I would like to read a very short statement, 
made by the U.S. Supreme Court in referring to labor protective con- 
ditions, when this situation first arose years ago. This was before 
1952 when Congress required protection in merger cases. 

“The now extensive history of legislation.” 


Senator Smatuers. What year was this written ? 

Mr. Manoney. 1939. 

Senator Smatuers. Written by whom? 

Mr. Mauoney. By the U.S. Supreme Court. 

Senator SMarHers. What Justice ? 

Mr. Manoney. I don’t know. 

Senator Smaruers. Who was Chief Justice then? 

Mr. Manoney. I don’t have that in front of me, the name of the 

Justice whose name appears over the opinion. It is a unanimous 
opinion : 
The now extensive history of legislation regulating the relations of railroad 
employees and employers plainly evidences the awareness of Congress that just 
and reasonable treatment of railroad employees is not only an essential aid to the 
maintenance of a service uninterrupted by labor disputes but that it promotes 
efficiency which suffers through loss of employee morale when the demands of 
justice are ignored. 

That is the basic purpose, the national purpose, the reason why 
Congress did pass the provisions of the old section 54, which permitted 
mergers and let the Costeiniaaions impose conditions in its discretion. 

Then in 1940 it required such conditions. 

Mr. Mooney. Senator, I think it is very important to keep this 
in mind: the sections of the statute which the Court referred to there 
are statutes by which Congress preempted the entire field of State 
authority, managerial authority, and every other kind of authority. 
They said that no two railroads can merge without coming and doing 
it under our Federal law. 

They said that no abandonment of a complete line—that is getting 
out of the railroad business completely—in an area can be done without 
coming under this Federal law and doing it there. 

They said that there we are imposing an entire scheme of Federal 
regulation that preempts everything. If Congress is going to see fit to 
step down into the field of adjustment of train service, and preempt all 
authority, and say that whenever you fool with a train you must 


} come to the Federal authority, then and then only would you ever 
} have a comparable situation. 


If S. 1331 becomes law, instead of promoting harmony and peace 
and so on in the ranks of railroad labor and building up better 
relationships between management and labor, you will have the man 
who lost his job when a passenger train was taken off between towns 
A and B under Federal authority, getting federally protected. 

Train No. 3 running in the afternoon might have come off under 
State authority, and his brother-in-law, living next door, gets no 
protection. 
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Anybody on a freight train that comes off gets no protection. 
Would that create peace and harmony within the ranks of labor and 
management ? 

Senator Smatuers. Gentlemen, we have had a very-—— 

Mr. Leteuty. I think we have a pretty good idea of those situations, 

I would say yes, it will create much more peace and harmony than 
what the carriers propose to do. 

Senator Smaruers. Mr. Leighty, and you gentlemen: As far as 
I am concerned—and I think the other members of the committee 
would agree—this has been a very useful and informative session for 
us. I think we have learned more—I have, certainly—about the bill 
than I had previously known. 

Mr. Perlman is our other witness. We will be back tomorrow, 
We will probably get back into discussions again tomorrow. 

Without objection, we will stand in recess until 10:30 tomorrow 
morning. 

We will meet in room 5110, the regular Interstate and Foreign 
Commerce Committee room. 

Thank you all very much. It has been very helpful. 

(Whereupon, at 1:12 p.m. the subcommittee was adjourned, to 
reconvene at 10:30 a.m. Friday, July 31, 1959.) 
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FRIDAY, JULY 31, 1959 
U.S. Senate, 


CoMMITTEE ON INTERSTATE AND Foreign COMMERCE, 
Surrace TRANSPORTATION SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:30 a.m., in 
room 5110, New Senate Office Building, the Honorable George A. 
Smathers presiding. 

Senator Smatuers. The 00 will come to order. 

Mr. Perlman, you go right ahead. 


STATEMENT OF ALFRED E. PERLMAN, PRESIDENT, THE NEW YORE 
CENTRAL RAILROAD CO., ACCOMPANIED BY JOHN MORRISON, 
ASSISTANT TO VICE PRESIDENT 


Mr. Pertman. I am Alfred E, Perlman, president of the New 
York Central Railroad Co. As you know, I testified before this sub- 
committee on July 8 with respect to S. 1331 and S. 1450. 

At the chairman’s request, I have returned today to discuss further 
with the subcommittee the reasons why, in my opinion, this proposed 
legislation should not be favorably considered. 

I am grateful for the opportunity to return, because, following my 
testimony earlier this month, Senator Case, sponsor of S. 1331, was 
publicly reported to hove stated that “the attack on my bill by rail- 
road spokesmen proves its need beyond anything I can say.” 

Obviously, either I failed to make the facts and my position clear, 
or Senator Case has not read my testimony. By no stretch of the 
imagination could the facts I laid before this subcommittee last July 
8 be deemed to evidence any “need” for the punitive legislation now 
before you. Instead, it shows such callous disregard for the prin- 
ciples of the free enterprise system as we now know it, that I would 
return a hundred times to protest this bill. 

In summary, I tried to point out in my earlier appearance that sec- 
tion 13a of the Interstate Commerce Act was deliberately enacted by 
an informed Congress to meet one of the most critical problems of the 
railroads—the crushing passenger deficit. 

Last year, the Nation’s railroads, in handling less than 4 percent of 
the intercity passenger miles, lost over $600 million providing passen- 
ger services; my company, alone, lost over $32 million. That loss 
ate up 74 percent of our income from freight services, and, as a result 


our net railway operating income was not enough to meet our fixed 
charges. 
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We finished the year in the black, but only because of our real estate 
income and a substantial award of retroactive mail pay. This is a 
$214 billion corporation that cannot earn fixed charges on transpor- 
tation. 

The 85th Congress wisely recognized that it is no longer a question 
whether this burden is to be borne by stockholders or by freight 
shippers. The Congress recognized that the passenger deficit problem 
ee to be solved promptly and on its own merits. 

For passenger traffic has been rapidly deteriorating with accelerated 
State and Federal highway programs siphoning more and more pas- 
senger traffic from the common carrier to the private automobile. 

As an example, the New York Thruway, paralleling our railway, 
was completed 21% years ago, draining away 52 percent of our passen- 
ger business since that time. Today the private automobile carries 
over 90 percent of the intercity passenger miles—the railroads less than 
4 percent—but we are still regulated as if we held a monopoly on the 
peneenges business. Three percent—a little over 3 percent is a monop- 
oly in the minds of the regulatory bodies. 

Imagine any other enterprise throttling monopoly for creating 
employment. 

ast year you gentlemen, in considering the lack of any coherent 
national policy, found the New York Commission dictating the number 
of passenger trains to be run in New Jersey. 

ou found one court saying that the State commissions were without 
jurisdiction in the matter of the West Shore ferries, and another court 
saying that the ICC had no jurisdiction. 

eanwhile we were being forced to run ferries with a crew of seven, 
and two passengers. 

Inconsistencies in legal interpretation and regulation by the 49 com- 
missions and hundreds of courts were shown to be rampant in the 
testimony of many witnesses. 

And through it all, the evidence was incontrovertible. 

The States which had a good regulatory and tax climate did not have 
the problems which were occurring pemcpey in a handful of States 
where the opposite was true. New York and New Jersey appeared to 
be the real problem States. 

As an example, in 1957, the national average for State and local 
taxes per mile of railroad was $1,900. Yet in New York, the tax was 
$6,700 per mile, and in New Jersey $10,000 per mile. In New Jersey 
these taxes are greater than the total earnings of the railroads so that 
they are actually using funds derived in other States to pay for the 
privilege of operating in New Jersey. 

Until section 13a was passed, all we got from New York and New 
Jersey were pious platitudes and constantly increasing tax bills. 

After section 13a there is a different story. This year the State 
of New York has enacted a comprehensive program, including tax 
relief, designed to enable the railroads to continue to provide commuter 
and other needed railroad services. 

The New York Central has responded by improving our commuter 
service and equipment. 

There was just some news yesterday in the New York papers about 
our improvement in the commuter service, what we are doing to im- 
prove the cars, the passenger stations, our on-time performance. They 
were very complimentary in the newspapers in New York yesterday. 
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Senator Smaruers. Mr. Perlman, right on that point: since the pas- 
sage of 13a, in fact how many trains have you talkeal off by virtue of 
13a as compared to prior to 13a ? 

Mr. PertmMan. We have not taken off one train, not one passenger 
train under 13a, outside of the ferries, which the ICC had already 
ruled upon before 13a was passed. 

Senator SmarHers. When you speak of the ferry, you are talking 
of the Weehawken Ferry ? 

Mr. Pertman. The Weehawken Ferry. Outside of that there has 
not been one passenger train taken off. There was a hearing on a 
Budd car between Pittsfield and Albany on 13a. 

The Commission spanked us down. They said in spite of the fact 
that you are losing money on there, you are using too many men in 
the crew; you cut one man off that Budd car, and you keep running 
that Budd car even though you are going to lose money. Public con- 
venience and necessity requires that. 

Senator Smatuers. Was this the ICC? 

Mr. Pertman. The ICC. 

Senator Smaruers. What was the name of the case ? 

Mr. Pertman. This was between Pittsfield and Albany, N.Y. I 
ean give you the ICC docket number. 

Senator Smatuers. Pittsfield, where ? 

Mr. Pertman. To Albany, N.Y. 

Senator Smatuers. Both in New York? 

Mr. Pertman. In New York. 

We had first gone to the State commission, been turned down. We 
took it up under 13a before the ICC. They held a hearing and turned 
us down. 

Senator Smatuers. Let me ask you this, and I am not clear on this— 
I don’t ride the commuting trains and if I did I would probably like 
most commuters, complaining as I do about too much traffic on the 
highways. 

What I would like to get clear is this: since the passage of 13a, has 
your company made a sort of a wholesale assault on the opportunity 
that you felt was presented to start discontinuing a great number of 
commuter trains and passenger trains! ? 

Mr. PERLMAN. Absolutely not, sir; and I would like to read and put 
in the record the number of trains that nationally have been discon- 
tinued under 13a, compared to the previous years before 13a was 
passed. 

Senator Smatuers. Allright. I would like to hear that. 

Senator Casr. Mr. Perlman, I wonder if you could round out your 
statement in answer to the chairman by describing what your plans 
are in regard to the West Shore. 

Mr. Pertman. I am coming to that in my testimony, if you do 
not mind, Senator. 

I cover the West Shore pretty thoroughly. I think that is the 
saddest case and one of the greatest needs for 13a. If it had not been 
for what New Jersey did on the West Shore I do not think the Con- 
gress would have been as stirred up as they were last year. 

Senator Case. You are going to give some facts about this and 
refrain, if you can, from the kind of characterization that is not sup- 
ported by the facts? 
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Mr. Prertman. If not supported by the facts, I will certainly re- 
frain, yes, sir. 

Senator Case. Thank you. 

Senator Smaruers. These are the facts with respect to how many 
trains have been discontinued, passenger trains discontinued since 
the passage of 13a as compared to the number of discontinuances the 
year prior to the passage of 13a? 

Mr. Per~mMan. Ves, sir. 

Senator Smaruers. What are those figures? 

Mr. Pertman. Starting with 1951, 203 trains were discontinued, 
243 in 1952. 159 in 1953, 200 in 1954. 130 in 1955; 159 in 1956; 117 
in 1957. 

The Transportation Act of 1958 has been in effect for approximately 
1 year. A total of 30 trains have been discontinued to date pursuant 
to that statute. 

Senator Smaruers. Let’s see if we can arrive at these correct 
figures. Yesterday Mr. Leighty put in a statement that there were 
something like 159 trains. Is that right? 

Mr. Letenry. 156. 

Senator Smaruers. 156 in what year? 

Mr. Leteutry. Applications, notices served on the Interstate Com- 
merce Commission with respect to taking off that number of trains, 
and of the total cases that they have heard to date, they have only 
denied taking off a total of 4 trains. 

Senator Smatruers. So that would mean if they had made 156 ap- 
plications, they had only denied four—is that what you said? 

Mr. Leicurty. Yes, sir, to date. 

Mr. Pertman. Let’s test his semantics. 

He said of the applications that have been heard. He has not said 
the difference in that number is the number of trains taken off. 

Mr. Letenty. I did not say that had been heard. 

Senator Smatuers. We can calmly arrive at these figures and it 
would help us all. 

Let’s see what Mr. Leighty says, and then he will check. 

You said what again? 

Mr. Leicuty. I said that the Commission had received notices from 
the railroads of intent to take off 156 trains. Of those notices, a num- 
ber of them have not been set for hearing. In some, as I told you yes- 
terday, the Commission has said they will not investigate. But of 
those that have been heard by the Commission, they have, in effect, 
denied the taking off of only four trains, and this little puddle-jumper 
that Mr. Perlman is speaking of is one of those which was denied. 

Senator Smaruers. Let me ask you this question. You say of those 
that they have heard, they have denied only four. 

How many of those 156 has the Commission heard ? 

Mr. Letcury. I would say that they have heard about 80-some-odd. 
They have heard 80-some-odd of those cases, and of the number that 
have been heard they have let 48 trains be discontinued so far, and a 
large number that they have heard are still in the mill. 

Senator Smaruers. They let 48 be discontinued of the number that 
they have heard ? 

Mr. Leicuty. Yes, that is right. I would say the average is about 
the same as the State commission average, right around 90 percent. 
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Senator Smaruers. That is, 90 percent of those applicants usually 
get approval of permission, either by negative action, to be discon- 
tinued ? 

Mr. Letenty. That is right. 

Senator Smatuers. That leaves us with 48 that they have thus far 
discontinued. Is that since the act went into effect in 1958? 

Mr. Leiauty. Yes. The act went into effect not quite a year ago. 
But these figures he has given you previously indicate the number of 
trains that have been taken off by State commission. State commis- 
sions this year have also approved applications to take off a number 
of trains. 

Senator Smarnuers. In other words, Mr. Perlman, your figures are 
the total figures by State, I presume, and the Interstate Commerce 
Commission ? 

Mr. Pertman. That is correct. But also in his 48, Senator, are 
trains that we would have normally gone to the ICC for anyway. The 
30 that I mentioned went under 13a. The rest of these trains 

Mr. Letauty. Why would they have normally gone to the ICC with 
ghana 

enator Smaruers. I think you meant they would normally have 
gone to the State commissions for 18a. 

Mr. Pertman. That is right. 

Senator Smatuers. That is what I think you meant to say. 

Mr. PerutMan. Yes. 

Senator Casr. I wonder if in order to develop the full picture here 
we might not have not only the number of trains discontinued but the 
number of passengers affected by these train discontinuances. 

I think that this is the significant point. It is not the number of 
trains that the State commissions have permitted because of no traffic 
to be abandoned in the past, but the fact that under this act, as it 
stands now, great numbers of passengers are going to be deprived of 
service which to them is a very important thing. That I think is 
needed to round out the picture. 

Senator Smarners. I would say this: That is the Senator from 
New Jersey’s opinion—that great numbers would. We do not know. 
That is what we are trying to find out. 

Senator Case. We do know that the entire West Shore service is 
sought to be abandoned. Four thousand passengers, if you will. We 
do know that at least a threat has been made, if action satisfactory 
to the railroad is not taken, that the entire passenger service of the 
Lackawanna Road will be sought to be abandoned with many 
passengers abandoned. 

These are the facts I want to get in the record. 

Mr. PertmMan. May I for the record correct that statement that 
4,000 West Shore passengers—— 

Senator Cass. Fifty-seven, now that the ferries have been discon- 
tinued and no service provided for these people now that the 
Weehawken has been discontinued. 

Mr. Pertman. Fifty New Jersey commuters would be eliminated. 

Senator Smatuers. Let’s see if we can get the total of the trains 
just for the purpose of the record, and then we will go into the West 
Shore and Lackawanna thing which is more specific. 

We have only two Senators on this committee from New Jersey-—— 
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Senator Casr. We have only two Senators from New Jersey 
altogether, and I do not think the other is on here. 

Senator Smatuers. In the rest of this we are not as keenly aware 
of the New Jersey problem as obviously the Senator from New Jersey 
is, and he has every reason to be keenly aware because those people 
write to him and they expect to have the right to expect and are 
getting good representation from him. 

The rest of us have to look at it in the overall picture as to what 
actually is happening nationwide. 

What may happen in New Jersey may not justify the Congress 
passing a law for California and Florida and Massachusetts and 
Kansas and all the rest of it. That is what we are trying to get at here. 

So let’s see, what are the figures with respect to how many trains, 
and then we will try to interpret it into passengers? I think the 
Senator from New Jersey is right there. 

How is the average running since 13a was adopted, in comparison 
to how many applications for takeoff, how many grants for takeoff 
prior to13a? Has there been this great rush? That is what we would 
like to find out. 

Mr. Perlman? 

Mr. Pertman. I can only speak for the New York Central, Senator, 
because I am not familiar with the total record of how many passen- 
gers. But asI said, we have not, under this section, had one passenger 
train discontinued in the whole year, under 13a. We have up now an 
application on the West Shore to discontinue 22 trains for a total of 
50 New Jersey commuters. 

Senator Smatruers. Before we get into that, was not the Weehawken 
Ferry stopped under the authority of 13a? 

Mr. Pertman. Yes, sir; it was. 

Senator Smatuers. You say no train. But the ferry service was 
stopped under this authority ? 

Mr. Pertman. Yes, sir. 

Senator Smatuers. Of course you do not equate the ferry, I guess, 
with the train ? 

Mr. Pertman. No, sir. And the reason that I do not place that im- 
portance on the Weehawken ferry is the fact that the ICC had already 
ruled that we abandon the ferry, and through legal technicalities 
which only 13a dispelled was that consummated, because we were held 
up. That Weehawken ferry ran from New Jersey to New York. But 
for 4 years—we went to the Supreme Court of the United States twice 
on this thing, and through all the State courts, and all we got was this 
legal runaround until the act clearly defined who had the authority. 

But up to then we had never questioned the facility running between 
two States was in interstate commerce. 

Senator Smatuenrs. Is it a fair statement to say that the number of 
passenger trains, as they have been decreasing all over the country, 
that it would be obvious with the lesser number of passenger trains 
being in operation that there would be a proportionately lesser number 
of requests to discontinue passenger trains because obviously there are 
fewer of them ? 

Mr. Pertman. That would be true, Senator, if there were not one 
other circumstance, and that is the tremendously accelerated highway 


program. 











Id 
ut 
ice 
1is 


en 
of 
ins 


er 


ne 
ay 





AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 451 


Right parallel to all the New Haven commuting service, right along- 
side—you can reach out and touch the new throughway there whic 
takes away a great majority of that business—the New York State 
Thruway parallels our railroad now. You don’t have one traffic light 
from New York City to the city of Chicago on the New York Thruway. 

Senator Smatuers. It parallels your line? 

Mr. Pertman. Completely parallels our line. As I said, in 2% 
years it took away 52 percent of our passenger business in that ter- 
ritory. 

ee can’t pay people to ride a highway without losing railroad 
business. That is what is happening. This accelerated highway pro- 
gram is just taking away the passenger business. As I say, you can 
go without a traffic light from Chicago to New York today. 

Senator Smaruers. And you are telling us that even with this 
accelerated highway program, and 52 percent of your passengers 
being lost, you are still running as many passenger trains as you did 
prior to this? 

Mr. Preritman. No, sir. I haven’t said that the States haven’t per- 
mitted us to take off trains. I said under 13a we haven’t taken off. 
The States have recognized this, and have allowed us to take off a 
large number of trains. All but the State of New Jersey. 

he State of New Jersey last year hadn’t allowed us to take off one 
train. 

Senator Casge. May I bring out a couple of points? Would you, for 
the sake of the record, give your figure as to the West Shore passen- 
gers prior to the discontinuance of the Weehawken ferry ? 

Mr. Pertman. It was in the neighborhood of 2,500 daily commuters. 
There had been 25,000 until the new bridge over the river and the 
tunnels had been built over there. It dropped down 85 percent when 
these highway facilities were put in. Up to that time it showed a 
growth like that [indicating]. As soon as the George naps 9 
Bridge was completed it started dropping like that, and when the Hol- 
land Tunnel was put in it dkoppeds and when the other tunnel was 
put in it dropped down to 2,500. 

We were losing around a million dollars a year out of pocket on that 
service when the Weehawken ferry was stitt rating 

Senator Cass. The 2,500 commuters. Were there any other pas- 
sengers? What were your total passengers? 

. PertMan. There was very little. There was one train from Al- 
bany that ran down the west shore. There was very little more. 

Senator Casz. You must not think I hate the railroads. I have the 
greatest sympathy for them and the problems they have. 

May I get your thought about 13a? Very little if any recourse has 
been had to it, as you explained. That is true? 

Mr. PertmaNn. Practically none on our part. 

Senator Case. You regard it as important, then, not for what it 
has actually done or what you expect under it, but rather as a means 
of something in reserve so that you can get what you feel is your 
due from the State commissions? Is that your attitude? 

Mr. Pertman. That is exactly my attitude, sir. What it has al- 
ready done, it has given us tax relief in New York. As you well know, 
in New Jersey they are trying to work out something. Up to now we 
had absolutely no recourse. If these State commissions and the regu- 
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latory boards wanted to tax us out of existence or keep these silly 
ferries on at night with people not even collecting tickets—we couldn’t 
even afford to keep a ticket collector on there; he couldn’t pay his way. 

This gives us some court of appeals that we can go to which we 
didn’t have before. The States are starting to realize that. I say 
honestly I would not ask for one cent of subsidy for the commuter 
business in the State of New Jersey until New Jersey cleans its own 
skirts. I wouldn’t want to ask the Kansas farmer to be subsidizing a 
New Jersey commuter when the State of New Jersey was taxing this 
facility out of existence. 

I don’t think it is fair or decent. 

Senator Casz. When you said “clean your skirts” you didn’t mean 
anything morally bad in the sense that that word is sometimes used. 
You mean that it is taxing too much and it is not faith in its system of 
regulations? 

Mr. Perutman. That is what I mean, yes. 

What I meant by that, until they put their regulatory and taxing 
situation on a parity with other States I can see no reason why other 
States should subsidize the commuters in the State of New Jersey. 
I would not ask for it. I think it would be unfair. 

Senator Casr. May I suggest: The objective, it seems to me, is 
wholly all right, wholly good. But I cannot frankly see why, in order 
to accomplish this objective, we should let public shippers, too—be- 
cause they are affected—and everybody subject to an illogical, con- 
fused, screwball law, which is what we have, and I think the Com- 
munications Act has always been the same way as far as operations 
go. All we are trying to do is to make a perfectly logical system that 
everybody can understand, that is fair to everybody. 

Senator Smatuers. I would like to say this for the record: Of 
course those of us who sat on this committee last year 

Senator Case. I am not talking about the Transportation Act as 
a whole. 

Senator SmatTuers (continuing). Not for a few days or anything 
like that, but for weeks and months, and got the best advice that it 
was possible for us to get, had absolutely no objective in mind except 
serving the transportation industry. I think every Senator on this 
committee, and every Senator who voted for the Transportation Act, 
which was every Senator in the U.S. Senate—there were some few 
who objected to this section, but overall they supported it—I don’t 
think they thought it was a screwball act at the time, and many of 
them don’t think so now. 

Senator Casz. Mr. Chairman, you interrupted me before I had fin- 
ished. I don’t object to your putting that much on the record. I do 
withdraw the term as applied to the 1958 act. I do not withdraw it as 
applied to the procedures of the Interstate Commerce Commission 
under the original act and under the act as amended. 

Because these procedures are something the public has never under- 
stood. Only various astute skilled specialists in the legal field under- 
stand it. The very fact there was disagreement yesterday as to 
whether or not it was possible to remove ferries without going to the 
ICC is an indication of the difficulties that everybody has had under 
it. We ought to have a simple, clear system and not one, I believe, 
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that it is quite clear gives the railroads an advantage in these simple 
procedings where no advantage ought to accrue—undue advantage 
ought to accrue to either side. 

hat is all we are trying to get at by this bill. If there are specific 
objections to the bill as cman to generalized charges and harangues, 
I very much would like to hear them. 

Mr. Pertman. You will get them. 

Senator Smaruers. I would say once again to the Senator from 
New Jersey, I don’t for a moment question his motives. I think he 
is unwise in making such assertions as he has made. I think that 
most of the laws which we pass in the U.S. Congress are not generally 
understood by the public. 

As a matter of fact, unfortunately they are not generally under- 
stood sometimes by all the Members of the Congress. They are by 
their very nature of a highly technical nature. 

The Senator sits on many committees. I sit on the Finance and 
Taxation Committee, and the Senator from Indiana. Unfortunately 
they deal with all the public, and the public really never quite under- 
stands why they have to pay a certain amount of tax and now the 
formula is arrived at. I would challenge anybody to understand the 
Veterans’ Administration proposal for disability. And that deals 
with the public. You don’t make some of those things that are other- 
wise highly complicated simply by talking about they ought to be 
simple. They are highly complicated by the nature of them. 

That is why we have to have these experts. That is why we do 
the things that we do. That is why we spend time trying to get edu- 
cation. 

For somebody to come in here and say what the Congress did last 
year is screwball is not justified. I say that may be his opinion, but 
it was not supported by the Members of Congress last year, and I 
don’t think it will be supported by the Members of Congress again. 

You go ahead, Mr. Perlman. 

Mr. Pertman. I would just like to say, in that direction, that I think 
this has been one of the most constructive pieces of legislation that 
the railroads have ever known, because it has clarified some of the 
things that were so difficult to determine. 

In a year when the Governor of New York raises income taxes and 
cuts railroad taxes, I think you have seen the milium in what a bill 
of this nature can accomplish. 

In Massachusetts, our commutation crisis in Boston has been greatly 
improved by the Metropolitan Transit Authority takeover of commu- 
tation on the Newton Highlands line into Boston. 

Even the State of New Jersey is trying to work out some tax reduc- 
tion for the railroads. Clearly this is the sort of result that Congress 
intended when it passed the Transportation Act of 1958. If you 
repeal or weaken section 13a, you will have closed the door to any 
further constructive State or local action, and you will have shut it 
tighter than before. As stated in an editorial in the New York 
World-Telegram and Sun on July 11, 1959: 


It’s certainly a fact that no genuine tax relief for railroads was in prospect 
before last year’s law was passed. And it’s equally a fact that, no matter 
what laws or politicians say, only a solid financial footing can preserve com- 
muter service. The railroads can’t and won’t run a deficit operation indefinitely. 
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This is an editorial from the New York World-Telegram which, 
as you know, has been panning the railroads more than praising them 
for many years. So they are not a biased organ. 

Let me deal with'a second effect of section 13a: Under that section, 
regulatory procedures have been modernized to bring some order into 
what had been regulatory chaos. 

In my prior testimony, I outlined the maze of frustrating litigation 
we have gone through before the New York Public Service Commis- 
sion, the New Jersey Board of Public Utility Commissioners, the 
Interstate Commerce Commission, the New York courts, the New 
Jersey courts, and the Federal courts, up to and including the Supreme 
Court of the United States, not once but twice, in an effort to eliminate 
our passenger service losses on our West Shore Division that we have 
been talking about. 

Our West Shore service had been made obsolete by publicly built, 
tax-exempt highway, bridge, and tunnel facilities, which drained off 
85 percent of our traffic. 

enator Smatuers. Where does the West Shore run? From where 
to where, and how many passengers does it carry a day? 

Mr. Pertman. It now carries about 155 passengers a day. It runs 
from Albany, N.Y., down the west side of the Hudson River to Wee- 
hawken, N..J. 

Senator Casr. This was the railroad as to which the figures before 
the discontinuance of the ferry were somewhat different, as Mr. Perl- 
man has testified. 

Mr. Pertman. Finally, after more than 4 years of litigation, the 
West Shore ferries were discontinued last March. The day after the 
ferries were discontinued, revenue passengers on the West Shove trains 
dropped from 3,000 to only 155—an average of less than 14 per train. 
How badly are these trains needed by the New Jersey localities they 
serve? 

Senator Smaruers. You say there are only 14 passengers from 
Albany down to Weehawken ? 

Mr. Periman. These trains don’t run all the way from Albany 
down. They start just above the New Jersey State line and they run 
down to Weehawken. 

Senator Smaruers. And they have only 14 passengers on each train ? 
Is that what you are saying, that is the average? 

Mr. Peruman. Yes, sir; that is the average. That is from West 
Haverstraw, N.Y., down to Weehawken, N.J. 

Senator Scnorpret. What is the mileage on that, Mr. Perlman, ap- 
proximately ? 

Mr. Pertman. Twenty-five miles. 

Senator Casr. This I am sure my colleagues on the committee under- 
stand, that this is the same railroad which ran to Weehawken—which 
runs to Weehawken—where all ferry service has been discontinued. 
So that the current figures as to train passengers is not exactly the 
normal situation. 

Senator Smatuers. How many people averaged on this train before 
they took off the Weehawken ferry ? 

: = PertMAN. In about 1929 there were around 25,000. Then they 
uilt 





Senator Smatuers. Twenty-five thousand what? 
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Mr, Peruman. A day. Then they built the George Washington 
Bridge, and it started dropping. It had been building up to that 
point. Ihad a graph here last year to show just what was happenin 
on the West Shore. They built: the George Washington Bridge an 
that dropped. Then they built the Holland Tunnel and it dropped. 


It finally dropped down to 2,500 a day. 


Senator Case. I think the commuters association for this railroad 
had a somewhat different figure. But I am not now trying to suggest 
that they are right and you are wrong. They said somewhere be- 
tween 3,500 and 4,000. 

Mr. Pertman. Maybe they took a double count back and forth. 

Senator Case. That is an interesting point, because you are talking 
about people, most of whom, if commuters, take two trips a day. 

Mr, Pertman. That is right. 

Senator Case. So that the number of railroad trips would be roughly 
doubled ? 

Mr. Paruman. Yes, sir. 

Senator Smaruers. So when you say 14 passengers now a day, you 
are talking about 28 ? 

Mr. Pertman. No, per train I am talking about 14. 

Senator Case. On the 2,500 figure it is the other way ? 

Mr. Perutman. Yes. 

You can judge for yourselves how badly these trains are needed, 

Senator Smaruers. Let me ask this question. If you had 2,500 
apreenaene a day, why couldn’t you make money on an operation like 
that 

Mr. Pertman. The subway system in New York probably runs a 
million passengers a day. I don’t know, but it would be at least a 
quarter of a million passengers a day. And they throw them in like 
sardines and they lose a hundred and some million dollars a year; the 
city of New York City subsidizes the New York subway to about $100 
milliona year. It isn’t volume. 

Senator Cass. The fare is 15 cents. 

Mr. Pertman. Yes, sir. And we are not allowed to charge what 
our break-even point is on our commutation service, either, unfor- 
tunately. 

Senator Case. I know this is a very difficult matter. 

Mr. Pertman. Volume alone, Senator 

Senator Casr. You are going to keep the railroad; you are going to 
keep your tracks; you are going to keep roughly all the facilities ex- 
cept the terminal passenger tickets, and so forth. So the additional 
cost is not perhaps so great. 

Mr. Pertman. Dumont has a population of 14,000 people, and of 
this 14,000, an average of 6.9 persons per day use our service. 

Senator SmarHers. Where is Dumont? 

Mr. Pertman. That is on the West Shore. That is Dumont, N.J. 
I am just giving you a picture of what is happening in these towns. 

Senator Casr. There used to be a camp there in World War I. 

Mr. PERLMAN. Yes, sir. 

Bergenfield, N.J., has a population of 20,000 people. An average 
of 5.6 persons per day now use our service. 

Teaneck, the largest community imvolved, has a population of 
37,900. We average the grand total of four-tenths of one commuter 
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per day from Teaneck—less than one passenger every other day, al- 
though the station is served by 17 trains daily. In the whole State 
only 50 of its commuters use the West Shore service. 

Senator Scnorrret. That is on audited figures? 

Mr. PertmAn. That is on audited figures, yes, sir. 

When we went to the New York Commission they said immediately 
without a hearing we could take these trains off—these 22 trains off. 

But New Jersey hasn’t. There are today 50 New Jersey commuters 
for whom we are running those 22 trains. As I said in my previous 
testimony, we could buy every one of those commuters seven Cadillacs 
and give them a chauffeur and we would still save money if we could 
quit the service. 

Senator Case. May I ask you—I haven’t the detailed facts on this: 
Isn’t it true that the New Jersey Commission was not quite as ridicu- 
lous as you suggest? Did they not hold up your discontinuance for 
the purpose of exploration at least of some alternative way of getting 
these passengers tain Weehawken, which is the end of your line in 
New Jersey, across the river to New York? 

Mr. PertmMan. We could find them plenty of alternative routes, 
Senator. There are these tunnels and these bridges all over. 

manage Case. Regular service provided by the railroad or alterna- 
tive? 

_ Mr. Prrtman. This is the exhibit of the alternate routes [indicat- 


ing]. 

Benne Case. I know the various ways you can get there—by taxi 
and bus. You have to go around and all the rest of it, as it stands 
now. The point I am making is this: The New Jersey Commission 
was not quite as arbitrary as your statement would suggest. 

Mr. Pertman. Here are Senator Schoeppel’s people in Kansas that 
need boxcars to move the wheat. What we are losing on this would 
provide a hundred boxcars a year to move the wheat. There is a 
national emergency at times in moving wheat and lumber. We are 
constantly being plagued by congressional investigations—why there 
aren’t more boxcars to move wheat. We could buy 100 more boxcars 
a year for 50 passengers here that have bus service—every one of them 
have public transportation of other kinds. 

Senator Case. I think you are copperplating my colleague from 
Kansas with this statement. 

Mr. Periman. No, sir. 

Senator Scuoreppe. I might say to the distinguished Senator from 
New Jersey that the Senator from Kansas has been into this boxcar 
situation, as was my predecessor in the Congress of the United States, 
Senator Clyde M. Reed, for many, many years. 

Having served some time on the public service commission of my 
State, I can say that the State commissions are not without some blame 
in what has happened to the railroads by reason of dragging their 
feet. I have had many utility commissioners say to me, in utility 
conferences that I have attended, that they wish that they had taken 
a more realistic approach than they have. But public pressures being 
what they are, they prevented a lot of these things. 

I will say, frankly, as one of the members sitting on this committee, 
and on the subcommittee—and I think I did not miss but 1 or 2 hours 
of the entire weeks and months of this series of hearings—it was 
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pointed out that much remained to be done on the part of the local 
authorities which seemingly for the first time—and I think it is 
good—are now showing results. That is why these reviews now are 
not only in order, but I think are very helpful. 

It is not a very good picture to have pointed out, as we have in 
different sections of the country, the constant reduction of the usage 
of the railroad transportation facilities by the traveling public. As 
highway usage goes up, as the air terminals improve, and as the air 
service improves, the railroad picture is going down. 

It prompts me to say that we have to approach this thing from a 
realistic, economic standpoint. It ill behooves the commissions in some 
of these States, as I see it, to remain static and let it continue to de- 
teriorate, because we are all going to suffer. 

I, for, one, think that the transportation act was a most construc- 
tive act. It is not perfect. I haven’t seen a perfect piece of legisla- 
tion here that I have cast my vote on. I would like to have legislation 
that is perfect—but by trial and error methods we can pick out weak 
and discordant features in an orderly way after we know what we 
are trying to do. 

That is what gives me some concern as I sit here and listen to these 
proceedings. I don’t want to undo something that has shown some 
constructive results without some basic, good, positive reasons for it. 
I want to also see—and I am not casting any aspersions on any of the 
commissioners in any of the States—something done in some of these 
States to cooperate with us in this overall national picture. 

Senator Case. Of course, we have to have better cooperation by 
the State commissions and the States and people of the States. I 
am not sure it is necessary for that purpose to leave an act in the 
situation, for example, where interstate ferries can be taken off by the 
railroads, or by ferry operators who are not railroads, without any 
regulation at all of any kind. That is an example of the kind of 
thing that we are talking about. 

Mr. Pertman. Senator, if these railroads could take these ferries 
off without any commission authority, there would be a lot of them off 
today. Let us, for the record, keep that straight. It took us 414 years 
to get the Weehawken ferries off, 

Senator Case. We had testimony yesterday by lawyers for the Rail- 
road Association, and by a lawyer for the union, in agreement on this 
point. I think that everyone is, of course, entitled to his own opinion, 
and I am no longer a lawyer and I don’t speak as such, but this was 
very clear as far as the testimony of the two—Mr. Mahoney and Mr. 
Moloney. 

Mr. Pertman. Let’s get Mr. Moloney on here. 

Senator Casr. I think he said this was not the result of the 1958 
act. This was true all along. But he did agree that interstate 
ferries, in the absence of any State law restricting the operation, 
could be taken off without any Commission approval, any govern- 
mental approval. 

Mr. Mooney. Yesterday I agreed with Mr. Mahoney’s statement 
that section 13a applies only where a State has authority; section 
13a does not apply because it was not the intention of Congress to 
saddle the railroad industry with additional regulation in areas where 
regulation had never existed before. 
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It. may be Mr. Mahoney’s opinion, and it may be mine, as lawyers, 
that the New York Central could have taken those ferries off with- 
out the authority of anyone. But the fact remains, even though we 
are lawyers—and that may be our opinion—that that is precisely 
what the New York Central tried to do, and it took them 4% years 
to do it. 

Mr. Manoney. May I answer that a bit? 

The New York Central, when it tried to take those ferries off, 
tried to take them off under section 1, paragraph 18, of the Inter- 
state Commerce Act, which at that time everybody thought gave 
the Interstate Commerce Commission jurisdiction over those ferries. 
It was under that act that the New York Central went to the Com- 
mission and asked them to take those ferries off. 

The Commission had allowed other ferries to go off under that 
act, It had been accepted for many years that the Commission had 
that. jurisdiction, that the State didn’t have jurisdiction. They went 
to the Commission under 1(18). The Commission permitted, after 
hearings, those ferries to come off. That was appealed. The court, 
the three-judge Federal court, sitting in New Jersey, said that the 
Commission had no jurisdiction over ferries because the taking off 
of a ferry was not the elimination of a line of a railroad, which is 
all they had. 

The reason they found that way was because the New York Central 
had freight service across that river, and had the New York Central 
wanted to remove the freight service and the passenger service, they 
would have considered it a line of a railroad. But the court said 
that all this was just like a passenger service, like taking off a pas- 
senger train over which the Commission at that time had no 
jurisdiction. 

So once that was removed, which was just prior to the passage of 
the present law, once that was removed there remained no regulation 
in that field. 

Mr. Moroney. Just a moment. May I clear the record up? 

Senator SmaruHers. Mr. Moloney, that is what happens to these 
lawyers. We could debate this back and forth for quite some time. 
I think it is evident that there is some disagreement in some way as 
to how this was all accomplished. 

Mr. Motoney. That is the very point, Senator. There is no dis- 
agreement. I think Mr. Mahoney will agree that where the ferry 
service is 100 percent passengers, does not involve freight, or where it 
is 100 percent freight and does not involve passengers, that the dis- 
continuance of that would be a discontinuance of a line of railroad 
and you would have to go to the Interstate Commerce Commission. 

Senator Case. Cutting aside all legalisms—and I don’t characterize 
any opinions of such fine lawyers as you people as legalisms—the fact 
is the Lackawanna just discontinued a ferry without going to any- 
body. It states it has the right. I think both lawyers agree it can 
discontinue any others it wishes at will. . 

Senator Smaruers. I wonder how many ferries there are all over 
the United States—ferry boats? What percentage of traffic is car- 
ried on ferry boats? 

Mr. Pertman. There are two across the Hudson that are railroad 
ferries in the whole United States. 
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Senator Smatruers. Is that the Lackawanna that is talked about ! 

Mr. Pertman. The Lackawanna. 

Senator Smatuers. So far as we know, those are the only ones. 
So if the law does not cover ferries, then we are only talking about 
two ferry boats anyway. 

Mr. Pertman. That is right. 

Senator Case. There is another situation in New Jersey, like the 
West Shore, where the railroad brings passengers to a point on the 
river remote from anything else, and has to take them across by ferry. 
The New Jersey Central, ike the New York Central, has this situ- 
ation. There is no other way to get to New York than by ferries. 
These are the two ferries. 

Senator Smaruers. The ferry boats, are those now running or is 
that the one you talked about, the Weehawken ? 

Mr. Pertman. No; these are in operation. 

Senator Smaruers. ‘Two—— 

Senator Casg. Two ferry systems. 

Senator Smaruers. So when we are talking about this as a prob- 
lem, it is an important problem in New Jersey and New York. As 
a problem, it is not of nationwide scope. 

r. Perpman. No, sir. 

We offered to give these ferries to the port authority or the city of 
New York for $1 if they wanted to operate them. They Spsrase the 
Staten Island ferries and lose $8 million a year doing that. But 
while they could keep us tied up in court, they weren’t interested in 
losing that money. 

Senator Smaruers. Let me ask you: You made an assertion to Sen- 
ator Schoeppel that if you had this money that you could save, by 
virtue of being able to stop 50 trains, on which you serve something 
hke—— 

Mr. Pertman. Twenty-two trains to serve 50 people. 

Senator SMatueErs (continuing). Twenty-two trains to serve 50 
passengers, that you could then turn around and buy 100 boxcars. 

What would happen to the labor in the situation of your stopping 
these commuter trains? How many people would be involved? How 
many men, under the present law, would lose their jobs? 

Mr. Peruman. There would be, in the train crews, about 5 times 
22—110. But, Senator, on the other hand, we are losing an awful lot 
of freight business when we don’t have the equipment to handle 
freight, and more and more of it is going to the trucks because we 
haven’t had adequate equipment and we haven’t had the money. 

There was a bill heard here just a week ago about trying to raise 
per diem to force railroads to buy more cars. Many of the railroads 
said, “We just don’t have the money to buy the cars.” 

Senator SMatuers. Is it your contention that, so far as the labor 
point in this problem is concerned, that if you stopped these nonpay- 
ing passenger trains, is it your belief that you would reemploy 110, 
that many additional men, we will say, in Kansas or wherever it is, 
by virtue of running more freight ? 

Mr. Peruman. You can see every year that our percentage of the 
freight business, the national freight business, is dropping and drop- 
ping. One of the reasons that has been cited to us is that we haven't 
nad enough freight equipment to take care of our customers. 
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Senator Smatuers. What I want to know is about the labor point. 
I understand the freight point. How about the labor ? 

Mr. Pertman. Sir, it is hard to equate it. I want to be honest in 
this thing. I have no way of sqaure fg All I could say to you is 
that we are having to reduce the number of freight crews. Our per- 
centage of the national transportation pool in freight is going down 
every year. 

e very badly need equipment, we need yards, modern yards, we 
need modern locomotives and everything. We have in the budget 
$500 million for improvements on the New York Central the minute 
we can lay our hands on that money. 

As you know, we have asked for a guaranteed loan from the Gov- 
ernment to go ahead, even though we are not making a profit in our 
business. We feel that if we stand still and let this railroad disinte- 
grate, everybody will lose his job on the railroad. 

As a manager here, I have got to equate the good of the public, I 
have to equate the good of the employees, and I have got.to equate 
the good of the owners, because if the owners don’t put up money for 
equipment, the employees won't have jobs. If the public isn’t served 
properly, they won’t give us the business, and the employers will suffer 
and the employees will suffer by the thing. 

All we are in management is referees. If we are unfair to any one 
of the three—the public, the owners, or the employees—the other two 
suffer, and everybody suffers. All I am down here for is to try to 
equate this thing to the best interests of all three. 

I have no ax to grind. It wouldn’t do me any good to squeeze some- 
thing out of the employees, or squeeze something out of the owners, or 
squeeze something out of the public. When you do anything to any 
one of them, you hurt the other two. 

Senator Smarners. All right. Will you pick up with your state- 
ment now? You have pretty much covered most of it in there. 

Mr. Letenty. Mr. Chairman, I think that we should clear the record 
about the number of men that are involved. I don’t think there is 
nearly that many, because although there are 22 trains operated, most 
of those crews run a round trip on that line, at least one round trip. 
I would say that the number of men involved wouldn’t exceed 55, and 
it might not be that many. I just want to clear that up. On this 
commuter service, they usually, each crew usually makes at least one 
round trip, and some of them make as many as two. 

Senator Smartuer. All right. 

Mr. Pertman. I would accept that. 

Senator Smatruer. Go ahead. 

Mr. PertmMan. To continue, on this West Shore we didn’t want to 
use 13a. We went to the two commissions. We got nowhere with 
New Jersey. In fact, our counsel have advised that these cases would 
probably take several years to dispose of, these 22 trains carrying the 
50 New Jersey commuters, because New Jersey is finding ways to excuse 
this thing by saying we ought to run over other railroads and all. 

They have taken a poll of the commuters that used this service be- 
fore the ferries were discontinued. Only one out of five said he would 
be even interested in going back to the West Shore service. And that 
is only if the rates remain the same. If we would increase the rates, 
I doubt if even one out of five would be interested. 
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S. 1450 would take away all time limits for Commission action and 
require hearings in all cases. Whether the ICC believed they were 
needed or not. 

Such amendment would make section 13a even more restrictive than 
our State law in New York. Under the New York public service law, 
the State commission has discretion as to whether or not to require 
hearings, and it cannot, in any event, require us to operate a train for 
more than 90 days pending decision. 

Under section 13a(1), the ICC can already require us to operate for 
120 days pending decision—1 month more than the State commission 
can under New York law. 

No one has yet been able to explain to me why the ICC should be 
given an even longer period of time—much less why the time limits 
should be removed altogether, as Senator Williams proposes. 

Here are these 22 trains for 50 people losing $860,000 a year. We 
have already consumed 5 months on thisthing. It will take 5 months 
more before the ICC. 

Certainly any business that is losing that kind of money on that 
kind of foolishness, that is restricted that long, can’t stay in business 
“2 long if the time limits are way beyond that. 

enator Smatuers. This time limit that we have in 13a you say 
allows more time for the protestants to come in and the case to be 
argued than is allowed under the New York State law? 

Mr. Pertman. Yes, sir; a whole month longer. 

Senator Smaruers. What is the average? Do you happen to know 
what is the average of time of most State laws with respect to allowing 
protestants time to come in? 

Mr. Morrison. Senator Smathers, the procedure in each State is 
different. Some of them don’t have time limits; some do have time 
limits. I think it would be very difficult to generalize. 

Senator SmarHers. What is the New Jersey time limit ? 

Senator Casr. I don’t know what the situation is. The Interstate 
Commerce Commission suggests in this case that any time limit be 
removed. 

Mr. Periman. S. 1331 goes further than the other bill. It would 
authorize the ICC to impose a penalty of up to 4 years’ severance wage 
costs on a railroad for all employees affected by any discontinuance. 

As an illustration of what this would mean, on our West Shore 
trains these wage costs amount to 60 percent of the total costs in- 
volved. In what other industry does the Federal Government say to 
a businessman, “No, you cannot discontinue this product or this 
service unless you have our permission. And if we give you our per- 
mission, you must go on paying an equal number of employees for 
4 years more anyway”? 

So far as I know, there is not another single instance in which the 
Federal Government treats a business this way. 

The best thing that can be said about this provision of the bill is 
that its sponsor, Senator Case, apparently does not wish to discrimi- 
nate against the railroads, as such. 

I was amazed to read in the transcript of these hearings that Senator 
Case believes that this 4-year severance pay condition should be im- 
posed on all forms of carriers and not just the railroads. 
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Even during the depression of the thirties, during the alphabet days 
of the New Deal, no planner had the temer ity to suggest a privately 
owned, operated ‘and financed relief program. 

S. 1331 would make the saiivanin a private enterprise WPA. 
Even the WPA was supposed to pay its employees for work actually 
done. Under S. 1331, we would pay for no production. 

In the thirties, there was at least the justification of a depression. 
Today, the newspapers are full of the danger of inflation and an 
increasing cost of living. What could be more inflationar than mil- 
lions of dolars poured into circulation without a single hour’s pro- 
duction to balance ? 

I would like to make three observations, just to keep the record 
straight. 

One, while the ICC is presently authorized to impose such protec- 
tive conditions in cases of railroad abandonments or consolidations, 
neither the ICC nor any other Federal regulatory body has ever 
been authorized to impose such conditions with respect to adjustments 
in service. 

There may or may not be good reason for the imposition of such 
conditions when a railroad goes out of business on a line completely 
or when it is merged with another carrier. 

But there is no more justification for imposing such conditions 
with respect to a passenger ‘train discontinuance than there would 
be for imposing a similar condition with respect to a reduction in 
maintenance forces, a readjustment of freight train schedules, or a 
hundred and one other items of railroad operation, which fluctuate 
seasonally and with the level of the national economy. 

With this steel strike which has about 25 percent of our business 
tied up, what would happen if on every freight train that we haul 
steel normally we would have to pay severance pay to these freight 
train crews / 

This is the same kind of a proposition. 

Senator Case. May I interrupt you? 

Mr. Peritman. Yes. 

Senator Casr. You compare the complete abandonment of a line 
with the discontinuance of a single train ¢ 

Mr. PertmMan, Yes, sir. 

Senator Casr. Suppose the line was about 2 feet long, or a couple 
of miles long. Compare that with the abandonment of all passenger 
trains, which is what is possible under 13a. 

Mr. PerumMan, Yes. 

Senator Case. You see, you make an extreme case if you want to. 

Mr. Periman. Yes, sir. 

Senator Case. This is not intended to apply to the single train 
operation, because in those cases the men are absorbed. If you have 
other testimony from the experience of the New York Central in 
regard to abandonment and merger as to the amount of loss actually 
sustained the amount of payments made under the law, the compa- 
rable law, it would be most helpful to us, 

Mr. Pertman. I do not have, Senator, and to be very honest about 
it, I can see no reason, in case of abandonment of line, why there should 
be that severance pay. With the wonderful bill that was passed this 
year, that gives all this what amounts to severance pay for 2 years or 
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more, that is costing us $200 million a year more than it has before, I 
think our employees are adequately being taken care of. 

I think that is why this act was passed. It gives more considera- 
tion to the railroad employees than any other group of people in the 
United States. 

Senator Smarurrs. Mr. Perlman, I want to once again say for the 
record, we ought to keep it eminently fair. I do not think it is really 
very fair to say that under 13a all passenger trains could be discon- 
tinued. It is true, if the Interstate Commerce Commission should 
decide that everyone should go off, they could also discontinue every 
freight train. 

But it is equally true that even before the passage of 13a if all the 
State commissions had decided all the passenger trains could be taken 
off they could have been taken off. 

In either event, it is an unfair and exaggerated comparison and it 
is again an unrestrained and unreasonable statement to say that under 
13a all of them could. 

Yes, they could, if the Commission authorized it. And every State 
commission could have done the same thing. And all the trains could 
have been taken off. 

I think this thing has got to remain in the way it actually works, as 
practical people. We know that the Commission is not going to let 
all the trains be taken off. They have given no indication that they 
are, and we would not want them to. 

Nor are the State commissions going to go along, nor would they 
have let all of them be taken off. 

Mr. Pertman. Senator, in just that very instance, last year in New 
York State the Putnam Commutation Division became obsolete. The 
city had torn down the elevated with which it connected several years 
before. Last year the State of New York, the Public Service Commis- 
sion, let us abandon all passenger service on that commutation service. 
And there was not a cent of this pay put into the conditions. 

So what you say is absoluely the fact. 

Senator Smaruers. I do not have reference to the pay provision. I 
merely had reference to the assertion that 18a would allow all trains 
to come off, and we would have no passenger trains. 

I think that is waving a flag unnecessarily, because that could have 
happened theoretically under—sure it could happen under this law 
and am other law if the commissions had authorized it. 

We have left it to the commissions to exercise judgment as reason- 
able men as to what should or should not come off in the light of what 
is public convenience and necessity and in the light of what is undue 
burden in interstate commerce. . 

Senator Casr. Mr. Chairman, I must protest that I was not com- 
plaining about this act in regard to what it permitted could be done 
in the way of abandonment of service or discontinuance of trains. 

I was merely pointing out that this could be done in connection with 
the discussion Mr. Perlman had introduced of the effect of conditions 
requiring the maintenance of the payment of employees who lost their 
jobs on this account so long as they had no other jobs during the 


period, not exceeding 4 years, that they had worked with the rail- 
roads. 
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Senator Smatuers. I understand that. I merely say that when you 
say all trains could be taken off, it tends once again, as the Senator 
seeks to do, to throw a lot of confusion—I think it is confusion—and 
a lot of smear on this particular section. And I don’t believe it is 
justified. 

There may be errors in there. We are trying to be fair about it. 
We are trying not to prejudge it. But I know that all this section 
is not completely wrong. I do not believe it is. 

I am just as sincere in my belief as he is. But I am not trying to 
say that everything he is trying to do also is theoretically bad. I 
think to say that under the act all trains would be discontinued—and 
I have heard him say that a couple of times; it is in the record—of 
course they could. 

Up to this point I have not challenged it. But I am challenging 
it now. I think that before 13(a) was passed theoretically every 
train could have been taken off if the commissions in the States and 
the ICC had OK’d them. 

But we are charging these men on the commissions with having 
good judgment and being reasonable people. So it is not exactly an 
accurate statement. 

Senator Casr. I do point out that the Lehigh Valley sought to 
abandon all its passenger service and was permitted to take off all but 
2 out of 10 trains under the section we are talking about. And that 
the president of the Lackawanna has threatened to abandon all pas- 
senger service under this section. 

So it is not an impossibility. 

Senator Smaruers. But it is only where the Commission finds that 
it is in the public convenience and necessity and an undue burden in 
interstate commerce. 

Senator Case. That is exactly the point. 

Senator Smatuers. I doubt that in the State of Florida they have 
taken off any—lI do not know—and I doubt in the State of Kansas, or 
the States of Washington or Oregon. He has a problem. But why 
he wants to make this problem a nationwide problem I have not yet 
been able to figure out. 

Senator Casr. I am not willing to concede it is not possible to be 
fair to New Jersey commuters and also fair to the railroads of the 
country as a whole or the people of the country as a whole. 

I must point out that a railroad can abandon any train service or 
any trains or discontinue them under this act and that the Commission 
is helpless to stop it unless the Commission finds affirmatively two 
things: One, that the public convenience and necessity requires con- 
tinuance, and, two, that the continuance is not a burden on interstate 
commerce. 

Both these have to be found affirmatively before the Commission can 
stop the railroad from abandoning all its service if it wants. 

aes Smatuers. Except one bad word, the one prejudicial word 


and the one fair word is that they are agen to stop it. They are 


not helpless to stop it. They are not helpless. We have given them 
all the authority that they need to stop it if they want to stop it. They 
have investigated. 

All they have to do is say we are going to have a hearing, and they 
have to rule against it. 
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There is no helplessness on the part of the Commission. And that 
is the unfair word. 

Senator Casr. Saying that they want to investigate it gives the 4- 
month period a chance to run and that is all. 

At the end of that time, unless they make this affirmative finding, it 
must be stopped. 

Senator Dict eieed. And all they have to do is make the affirmative 
finding, and we charge them to do that because they are being paid to 
represent the general public and determine what 1s convenience and 
necessity. 

We expect them to do it. If they are not doing it, we ought to im- 
peach them. We have charged them with this responsibility. So 
they are not helpless, and that is the unfair word—helpless.” 

Go ahead, Mr. Perlman. 

Mr. Pertman. The proof of that is that the only one passenger case 
they tried for us under this act they made us keep it going. 

So I think that proves they are not very helpless. 

Senator Case. What was that? 

Mr. Pertman. The Albany to Pittsfield train that I mentioned 
earlier in the day. 

This other thing, about these people that have given their lifetime 
and lose their jobs and ought to have the 4 years, I think that myth 
ought to be dispelled. 

‘hose men can ordinarily bump down into the freight service and 
keep their jobs. It may be a man who has been on our payroll 2 or 3 
months who is a man who loses his job. 

Senator Casr. Then you think they will have to be paid or assured 
of compensation for only 2 or 3 months? 

Mr. Pertman. That is right. But with this famous act that was 
just put in, that is costing us $200 million a year, that gives them up to 
2 years retirement pay, I think they are adequately taken care of. 

Senator Casr. They do not get both. One is an abatement of the 
other. 

Mr. PertmMan. We still pay the $200 million extra. 

Senator Case. Before this you spoke of that as a very fine act. 
This last comment seemed not to be quite so flattering. 

Mr. Prerman. I think there was a little irony in that “fine act” 
when I said it. 

Senator Casr. I am sorry, I did not understand that. 

Mr. Pertman. I think giving any group of people in this country 
more than others have is not a fair act. 

Senator Casr. You mean you can not distinguish between different 
categories of people in different circumstances ? 

Mr. Pertman. Why should a trucking employee or an airline em- 
ployee be treated less favorably than a railroad employee ? 

What is fair about that? 

Senator Casr. You have to take the overall picture in every case, 
it seems tome. Situations of people working in different categories or 
kinds of employment certainly 1 think have to be treated, or can be 
treated differently if the circumstances justify. 


Senator Smaruers. Will you go ahead with your testimony, Mr. 
Perlman ? 
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Mr. Pertman. Any displaced passenger train employee with high 
seniority has the privilege under our union contracts of bidding in on 
jobs in the same seniority roster held by employees with less seniority. 

Thus, a passenger trainman with 30 years’ service, for example, 
would not lose his job if his train were discontinued. He would sim- 
ply request and get assignment to another run, if not in passenger 
service, then in freight service. The employee he displaced on that 
run would follow the same procedure. 

If a trainman were ultimately furloughed as a result of a discon- 
tinuance, it would be the man with the least seniority on the roster— 
probably an employee who has worked for us a relatively short period 
of time—maybe just a few days. 

Thus, Senator Case’s misgiving about “a person who has given his 
life to a particular industry” is misplaced, for we might be paying 
the severance pay to men who had just come to work for us. 

Earlier in this session, the Congress amended the Railroad Unem- 
ployment Insurance Act to provide for up to 52 weeks’ unemployment 
insurance for railroad employees. This coverage is far more extensive 
than that provided by State laws for employees of other industries. 
This protection is available to employees displaced by reason of passen- 

er train discontinuances just as it is to all other railroad employees. 

f course, the railroads already bear the full vost of this program. 

Finally, S. 1331 would require the Commission to consider all 
revenues—freight as well as passenger—in a given State before 
permitting discontinuance. 

Just last year you amended section 13 of the act, which deals with 
the ICC’s powers over intrastate rates and fares, to provide that such 
irrelevant factors need not be considered in rate cases. It would be 
even more improper to require such consideration in cases involving 
deficit services. 

In such cases, the obvious intent of such a provision is that the 
Commission should require freight shippers to subsidize our 
passenger service losses. 

How can anyone justify the proposition that a Kansas wheat farmer 
or a Florida or Texas citrus grower must pay higher freight rates for 
the benefit of a New York or New Jersey commuter ? 

Aside from the manifest unfairness of such a law, we are past the 
point where freight traffic can stand the burden. Our freight shippers 
are no longer tied to the railroad. They can use trucks, barges, or 
pipelines if our rates are too high, and we can no longer charge them 
enough to offset these losses and still keep their business. 

The proof of this is that, as I stated earlier, our earnings from 
freight traffic last year were not large enough to absorb our passenger 
service losses and pay our fixed charges. 

In other words, our whole transportation business was conducted 
at a loss. In the face of these facts, how can it still be argued that 
the passenger deficit problem should not be treated on its own merits? 

The railroads of this country are, with the exception of but one other 
railroad, the only ones in the world operated as nonsubsidized, 
taxpaying, free enterprise businesses. 

They cannot continue as such if railroad management is not per- 
mitted to make management decisions, and if the railroads are to be 
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operated as philanthropies to serve the few rather than the many, or 
to go on paying year after year for jobs that are no longer needed. 

We have an important job to perform in this country—the task of 

roducing the best possible mass transportation services for America’s 
industries, its consumers, travelers, and Postal and Defense 
Establishments. 

We are faced with difficult odds, competing with carriers subsidized 
by billions of taxpayers dollars, including millions of our own. 

Just 2 weeks ago, Chairman Tuggle of the Interstate Commerce 
Commission, in testifying before the Special Subcommittee for Trans- 
portation of the House Armed Services Committee, said that the 
Commission had found that— 
the railroads have good reason to believe that a major underlying cause of their 
loss of passenger traffic has been the governmental promotion of air and highway 
transportation by financial outlay and other means. 

The experience of the Central in the New York area is eloquent testi- 
mony to the proof of that statement. 

The opening of each new tunnel, each new bridge, each new highway 
causes an immediate decline in our passenger count. Don’t be fooled 
by those who tell you the railroads are abandoning their pas- 
sengers—the Government is paying our passengers to abandon us. 

In some cases, the highway planners have not been content to drain 
off our traffic by subsidizing our competition alone. 

For example, the highway planners surrounded our station at 
Ardsley, N.Y., with a throughway, a parkway, and an overhead high- 
way bridge, making it impossible to reach the station by car except by 
driving an extra half mile. 

When some of the New York Commission tried to reach that 
station it took them a half hour to find out how to get into the station. 

In my home town last year the New England throughway was built 
right alongside the New Haven where I commute to work. 

They tore down the station; they built the throughway right 
parallel with the tracks, and now to get to the station platform at 
night a woman has to walk through a Jong, dark tunnel under the 
highway in order to get to the station. 

I would not want my wife to do that at night. 

It is not only that these highways are being built by public funds 
but they are being built in such a way as to make it impossible to com- 
mute on the railroad. 

Of course it is not only our passenger business that subsidy has 
hurt. Our competitors for freight business—by air and water, and 
over the roads paralleling our rights of way—have benefited from the 
public till, which the railroads help to fill. 

Just the other day the CAB ruled, in giving subsidies to the feeder 
airlines, that they should consider 1214 percent return. We would 
be glad to get 5 percent return. We would be in clover, we think, today 
if the railroads had 5 percent return on investment. 

But the feeder airlines, under public subsidy, are getting 121, 
percent return. Why do we feel sostrongly about this? 

Here we see our property, using private funds, just going to pieces 
because we have not got the money to do the work that we ought to 
to keep it modern. 
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We have tried. We have dug up every nickel we could to put in 
centralized traffic control, electronic yards, Flexi-Van service, the 
use of radar and television, radioactive isotopes. We have done co- 
operative technical research with the military on transportation of 
missiles when they said missiles couldn’t be handled by rail. We have 
shown them how to do it. 

If we are to continue to progress, to be able to fulfill our difficult 
task of meeting the Nation’s transportation needs, you must give us 
less regulation—not more. We will never succeed if legislation such 
as you have before you today is enacted into law. 

We have not eliminated a single passenger train by the use of 
section 13a since its inception. Even in the case of the West Shore 
commuter trains, we have gone to the State commissions, 

It would be a serious blow to the health of the national transporta- 
tion, if, after less than 1 year, all the constructive thought that had 
gone into the Transportation Act of 1958 were cast aside. 

For section 13a, in less than 6 months, changed the entire outlook 
in the State of New York. And New Jersey, with the realization that 
its strong-arm tactics must be replaced with reason, is rapidly 
marshaling its best thinking to do the same. 

We have had excellent cooperation in Boston, Cleveland, Chicago, 
and now New York City. Knowing that the railroads must be 
treated equitably under the new law, I am sure that New Jersey will 
follow through. 

Last year you passed an enlightened piece of legislation. Section 
13a has clarified the maze of regulatory redtape occasioned by reason 
of the often contradictory rulings of 49 different commissions and of 
the State and Federal courts, and most importantly, it provides an 
incentive for the States and localities to ra constructive action in 
solving their own local transportation problems. 

It has quickly and dramatically done a magnificant job in these 
areas. Let’s give it a chance to prove that proper legislative climate 
can help preserve our rail transportation. 

Senator Smaruers. Are there any other questions? 

Senator Case. Just one. 

Mr. Perlman, you have testified, and we appreciate it, twice, and 
you have taken a good many hours of your time to do it. You have 
made a very sound general statement at the end here. I wish you would 
tell me how any of the procedural provisions of my bill—and I under- 
stand your feeling about the employee provision section—would in 
any way hurt the beneficial effect that the Transportation Act of 
1958 brought to the railroads last year. 

Mr. Preruman. In the first place, Senator Case, if you were in 
business and losing a tremendous amount of money, and it took you 
more than 5 months to get a decision on whether when for 50 people 
you are losing $800,000 a year, if it took you more than 5 months to 
& adjudiciation of that, you would think your hands were pretty 

adly tied. 

Now, in losing $600 million a year on this passenger business, and 
the States and the Federal Government building more and more 
highways to take away more and more of that business, why shouldn’t 
we be free as any other business to cut our pattern to the size of the man 
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that we have to deal with? Why are we regulated and overregulated 
for handling a little over 3 percent of this business ? 

What is a monopoly about this that is different ? 

Here is General Motors making over 50 percent of the product; 
here is United States Steel making over 50 percent of the product. If 
they close one plant that is less productive than another plant, do they 
have to go through a 5-month hearing before regulatory bodies and 
then be told that even 5 months isn’t long enough to decide life and 
death matters of that kind ? 

I say to you very honestly, the only reason I am down here talking 
my darn fool head off and working my heart out on the New York 
Central is to keep it out of Government operation. I think I am 
posing these kinds of restrictions and all the maze of redtape against 
allowing managerial discretion is the quickest road to Government 
eet of this whole railway system. That means, just as we saw in 

xreat Britain, pretty much socialization of the whole country. 

If that is what we are after, let’s be honest about it. 

Senator Casr. Let’s be rather more specific and not quite so general. 

Do you mean that you want no regulation at all? If you are talking 
about the length of time, whether it is 3, 5 months or a time in the 
discretion of the Commission, that is one thing. If you are talking 
about freedom to discontinue trains at will without regulation, that 
is quite another. 

Mr. Pertman. I see no reason why handling 3 percent of the busi- 
ness we should be regulated as a monopoly today. We were a monop- 
oly 90 years ago when many of these regulations were set up. 

But we are no longer a monopoly. The Government is paying to see 
that we are not a monopoly. 

Senator Case. This is a very fair answer and a fair straightforward 
position. Iam glad that you have made it. Thank you. 

Senator Smaruers. Are there any other questions ? 

Senator Scuorpre.. I have no further questions. 

Senator Smatuers. Thank you, gentlemen. I think that pretty 
well completes the record. We have had Mr. Perlman twice; we have 
had Mr. Leighty twice to wind it up. They have both done, I think, 
a very excellent job of representing their respective viewpoints. 

I know it has been constructive and helpful. This will end the 
testimony. 

This has been a useful hearing. I thank all of for your testi- 
mony. At times it has been a little heated. I apologize for any heat 
that I may have engendered. I credit everybody with the finest of 
motives and the best of motives. I am sure that we do that for each 
other. 

Thank you gentlemen. Westand in adjournment. 

(Whereup, at 12 :07 p.m., the subcommittee was adjourned. ) 

(The following statements, letters, and telegrams were submitted 
for the record :) 


STATEMENT OF FRANK P. ZEIDLER, MAYOR OF MILWAUKEE, WIS. 


My name is Frank P. Zeidler. I am the mayor of the city of Milwaukee, 
Wis., which position I have held since April 1948. I desire to express support 
for bill S. 1331, introduced by Senator Case, which would change certain 
features of the Transportation Act of 1958 in order to prevent the wholesale 
abandonment of passenger rail service. 
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My interest in this bill stems from the fact that in my term of office as the 
mayor of the city of Milwaukee I have been a constant advocate of improved 
mass transit in all forms as being vital to the economic health of municipal, 
State, and Federal Governments. At present I am a member of a committee 
of mayors and railroad presidents, which committee is trying to find answers 
to the rail commuter problems in the major urban centers of the United States. 

S. 1331 is a bill which will attempt to correct what many people regard as 
a deficiency in the Transportation Act of 1958. In this act railroad companies 
can almost unilaterally declare an end to passenger service. Under the act 
railroad companies may remove passenger service, unless stopped within a 
limited time by the Interstate Commerce Commission. Unless the persons 
affected by proposed abandonment of service are alert and unless the Com- 
raission aets vigorously, an abandonment of service can easily take place before 
the public is aware of what its interest is. 

Bill 8. 1331 would attempt to remedy this condition of too-easy abandonment 
procedure by compelling railroad companies to apply to the Interstate Commerce 
Commission for abandonment of service similar to the procedure for abandon- 
ment or discontinuance of entire lines. Thus the open invitation to railroads 
to get out of the passenger business would, in effect, be withdrawn and a more 
deliberate and careful procedure would be substituted. 

All this is, of course, well known to your honorable body, and I do not there- 
fore want to dwell upon this phase of the bill. Instead I desire to submit 
certain propositions on the general subject of public transportation which I 
respectfully request that the committee ponder. 

1. The first of these propositions is that the present overall transportation 
policy of the U.S. Government and State and local subdivisions is such that 
it may bankrupt the Nation, and that what is needed now is a change in legisla- 
tive emphasis placed on favoring personalized motor travel to legislation 
favoring public transportation. 

The present policies of the Government of the United States, and within 
the United States, are to encourage forms of travel and transportation travel. 
Thus airlines, ship lines, and motorists and truckers are subsidized as a part of 
the national policy. Such subsidy, if used judiciously, has its place, particu- 
larly with airlines and ship lines; but the net effect of the total transportation 
policy is to reduce passenger travel by rail carriers to the point of abandonment 
of essential rail service. In addition, the total cost of the subsidies to other 
forms of transportation, particularly airlines and motorists and truckers, has 
placed an impossible tax burden on all levels of government. 

The various governments have fostered and encouraged private travel by 
motorear. This, too, within limits, is good. However, the public demand for 
motor travel, for roads, and for motor service of all types is such as to now 
place a burden so heavy on all levels of government as to place them heavily in 
debt and so as to force some of these governments into a financial crisis. For 
example, the Federal, State, and local governments have gone into a tremendous 
program of roadbuilding which, of course, is embarrassing the passenger business 
of the railroads, but which is proving to be beyond the ability of these govern- 
ments to finance. The Federal Government has embarked with fanfare upon 
& multibillion-dollar program of building interstate highways, but already is 
running short of funds; and, unless it enacts new taxes, will have to postpone 
payments to State and local governments for 2 years. The impact of this fact 
upon State and local governments will be most serious, for this means that either 
they will have to supply the missing funds themselves or leave half-finished 
projects lie until more money is available. 

The State governments, too, are in financial difficulties because the demand 
for motor roads exceeds the ability of the governments to meet by ordinary 
taxation. The policy in many of the States is to raise money for the rural 
roads and highways from the cities, and to cause the cities to raise taxes for 
streets and services to the motor vehicle from property taxes. Property taxes, 
already overburdened with other costs including school costs, cannot meet the 
current demands on them and so the total pattern is one of deficit operations 
at all levels of government in order to satisfy the demands of the private 
motorist. 

In addition, the failure of the various levels of government to tax the motor 
vehicle for its costs has resulted in excessive and poor design, excessive horse- 
power, waste of metal and petroleum, and a trail of death and destruction along 
every highway in the Nation. 
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All this stems from the policy of the various governments to foster private 
vehicle travel and to neglect public transportation facilities. The recent dif- 
ficulties of railroads with commuter travel, the problem of empty pullmans, and 
the failure of street railway and bus systems everywhere have the same origin 
in public policy of unduly subsidizing the private-car owner and the airline. 

Because of the distress of the railroads, the Congress passed the Transporta- 
tion Act of 1958 to help them meet the competition that the Congress and the 
State legislatures ordained for them. 

The answer to this problem of excessive competition for the railroads is for 
the Congress and the State and local governments to place on private vehicle 
users the costs that governments must incur for them. 

2. The next proposition is that public passenger transit is vital to the Nation’s 
economy. 

The great recent emphasis on the expenditure of public funds and of private 
investments related to public programs has been to subsidize heavily the owner 
of the private vehicle and almost to ignore the needs of other types of transport. 
As a result, public transportation has diminished, local bus systems have quit, 
railroad companies have abandoned lines and service, and such people as must 
rely on public service have been greatly inconvenienced in order to provide travel 
convenience for the private motorists. The danger in this policy is that private 
motor vehicle travel depends on an unstable situation in the world’s oil supply. 
This Nation is heavily dependent on Mid East oil. If this supply is cut off for 
one reason or another, the Nation may either have to fight an atomie war with 
Russia to get it back or else rely on less extravagant use of oil—which means 
greater us of public transportation facilities. 

In addition, with a mounting increase in population so that within a few 
years more than 200 million people will live in this Nation, the more economical 
systems of mass transportation will be vital to the Nation. The expressways 
and the Interstate Highway System, immense users of land, will answer only 
a part of the total needs of the Nation for transportation. To lose the rights-of- 
way, economically established by rail systems, will be injurious to the growth of 
the Nation. 

What is needed for the country is a master plan of coordinated public trans- 
portation to use, most economically, the existing systems, to develop their growth 
on a scientific basis, and to cause them to expand in such a fashion that they 
will provide fast, convenient, and safe service in order to attract riders from 
private vehicles. 

Public transportation by coordinated rail and bus systems is especially needed 
in the great urban centers of America. These urban centers cannot thrive 
solely on the basis of travel by privately owned motorcars. There is physically 
not the space which can be provided to store all the cars of all the people who 
would want to come into the downtown areas of our cities any time they want 
tocome. We must rely on public transportation by bus or rail to keep our urban 
centers viable. 

8. Another proposition I should like to make is that the railroad companies 
should be urged and encouraged to stay in the passenger business. Railroad pas- 
senger business in some categories may cause losses, but apparently the total rail- 
road business is fairly good. At least one would so gather from such a competent 
business journal as Barron’s Weekly which carried an article in its May 23, 1959, 
issue that the rail business is good. The article, “Green Light for Rolling 
Stock” carried the subtitle “The Comeback in Rail Equipment, as in Carload- 
ings, Is Picking Up Speed,” and this subtitle sums up the burden of the article 
very well. If business is relatively good on the railroads, they should be en- 
couraged to go after more passenger business, by the use of modernized equip- 
ment, more frequent service, and such other methods as are available to them. 
Railroads in recent times seem to regard passenger business, even the money- 
making passenger runs, aS a nuisance and as troublesome. It is true that 
passenger business may be more difficult to run satisfactorily than freight busi- 
ness, but a great many people in the United States must rely on publie transporta- 
tion systems as their sole mode of travel for any distance. It should be a public 
policy of the Nation and the railroads to encourage better travel convenience 
for such people inasmuch as they are not such a drain on the national economy 
as the private motorist. 

4. Another proposition I should like to make is that the Transportation Act 
of 1958 was not intended to permit the railroad companies to go out of the 
passenger business in one fell swoop. From all that I ean read and remember 
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about the discussion before the passage of the act, the act was designed to help 
the railroads get into better financial shape so that they could compete with 
other carriers for freight and passenger business. Apparently as the act is 
now being interpreted, it is an invitation for the railroad companies to get rid of 
all passenger service. Both of the major railroads serving my home city of 
Milwaukee are attempting to abandon commuter and long distance service as 
well. I often say that Milwaukee has the same rail passenger service it had 
between Milwaukee and the State capital of Wisconsin, Madison, as it had in 
1850, which is exactly none. One electric line serving Milwaukee and Chicago, 
and cities in between, on the west shore of Lake Michigan is now trying to 
abandon its service completely. This process of abandonment is being hastened 
because this electric line, out of its slender resources, must pay for bridges 
needed by its competitor, the interstate highway paralleling its route. 

It may have been the understanding of the railroads that the act of 1958 
was a kind of carte blanche to get out of the passenger business, but the many 
public supporters of railroad use did not interpret this law so, and the law 
needs correction. 

Correction can be given to this erroneous interpretation of the Transportation 
Act of 1958 by passing the Case bill, bill S. 1331, which will put more delibera- 
tion in the proceedings to abandon rail service. 

Significant legislation to aid the railroads is under consideration by the New 
York State Legislature and I understand that several bills to assist the develop- 
ment of better passenger service for the New York and New Jersey area have 
been passed. Bills to provide for better equipment, to help develop a master 
plan for the area are included in this legislation. So are bills to reduce the 
taxes railroad companies must pay on terminal properties. This type of legis- 
lation represents important steps forward. ‘The legislation indicates that there 
is an important segment of public opinion that does not want passenger rail 
service to die. 

I should like to point out that unnecessary cutting of passenger rail service by 
railroad companies in a hasty fashion without consideration of public needs 
will undoubtedly bring on a demand for federalization of the railroads. Ignor- 
ing the obvious needs of the public for passenger service is no way for the rail- 
road companies to win friends, and if vital service is cut, that service may be 
restored by direct governmental ownership and operation of the railroads. Cer- 
tainly this is a prospect that arises out of the threat of the commuter roads to 
completely end all service. 

For the moment at least, a more temperate way to deal with the problem 
is to restore some measure of control of the Interstate Commerce Commission 
over railway abandonments by passing the Case bill and amending section 13(a) 
of the Interstate Commerce Act which is section of the tract permitting whole- 
sale abandonment of service. 


STATEMENT OF WILLIAM H. Ort oN BEHALF OF THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE 


My name is William H. Ott, general traffic manager of Kraft Foods, Chicago, 
Ill. I am president of the National Industrial Traffic League, whose offices are 
at 711 14th Street NW., Washington, D.C. I appear to state the position of the 
league on the subject matter of the above-numbered bills. 

The National Industrial Traffic League is a national organization of those di- 
rectly and individually engaged in the shipment and receipt of commodities, in- 
cluding also chambers of commerce, boards of trade, and similar commercial 
organizations likewise having substantial interest in transportation matters. 
The league represents those who actually ship and receive freight, the payers of 
transportation charges; it has no carrier membership. Membership comes from 
all parts of the United States and from every line of industrial and commercial 
activity. The company by which I am employed is a member. The league is a 
promoter of sound, economical transportation and is vitally interested in an 
adequate, efficient, and economical national transportation system privately 
owned and operated, and in the particular carrier agencies which go to make 
up that system. 

Your committee has under consideration two bills, S. 1331 and 8S. 1450, both 
affecting section 13(a) of the present Interstate Commerce Act. S. 13831 would 
repeal section 13(a) in its entirety, enacting certain other provisions as to traim 
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discontinuances; S. 1450 would amend section 13(a) in certain important 
features. 

Section 13(a) was enacted as a part of the Transportation Act of 1958. That 
act in its entirety was intended to alleviate the grave financial situation of the 
rail lines. One important source of that situation was the losses suffered from 
passenger operations. Reduction of those losses by the ending of little-used and 
unprofitable passenger service, before the passage of section 13(a), was subject 
to certain State control and was accomplished only with unwarranted difficulty 
and delay, if at all. Section 13(a) gave rail lines substantial relief in this 
particular situation. 

The National Industrial Traffic League supported strongly the general ob- 
jectives of the 1958 act and most of its specific provisions, including section 13 (a). 
Under that section, rail lines have made some progress in improving the finan- 
cial results of their passenger business. The section has been in effect less than 
1 year. No feature of public interest appears which would justify its abandon- 
ment or substantial modification after so short a trial. On the contrary, the 
public interest in a sound railroad system seems to have been furthered by the 
operation of the section to date. 

S. 1331 would impose substantial additional regulation on train discontinu- 
ances. This additional regulation would recreate delays and uncertainties 
which the 1958 act was intended to remove. Further, S. 1331 adds two new ele- 
ments of uncertainty—whether and the extent to which employee protection 
provisions now applicable in connection with line abandonments are intended to 
apply to train discontinuances, and the effect of the requirement for considera- 
tion of carriers’ revenue from all freight and passenger traffic in the State or 
States involved. 

S. 1450 does not propose such far-reaching changes in the substance of section 
13(a) as does 8. 1331, but nevertheless restores in part the very requirements 
which section 13(a) was enacted to remove. No public justification for the 
change has been demonstrated. 

The conditions which led to the enactment of section 13(a) fully justified its 
provisions. The section has not been effective a sufficient length of time to give 
its provisions a reasonable trial or to pass judgment upon its results. The 
National Industrial Traffic League urges the committee, if it feels any modi- 
fication has been justified, to retain the essentials of the present law—not to 
undo the progress Congress made in 1958 on the statutory treatment of 
unneeded and unprofitable rail passenger operations. 


STATEMENT OF F. F. Estes 


My name is F. F. Estes. I am director, transportation department, National 
Coal Association, a nationwide organization of bituminous coal operators. The 
association’s, members produce more than two-thirds of the commercially mined 
bituminous coal in the United States. 

The National Coal Association and the coal industry are opposed to S. 1331, 
or to any similar bill, that would either emasculate or substantially amend 
section 13a of the Interstate Commerce Act. 

Our interest in this particular section of the act lies in the fact that bituminous 
coal furnishes the railroads with more freight revenue than any other single 
commodity, and that the huge annual deficits that the railroads experience from 
handling passenger, head-end, commuter, and other nonprofitable traffic, have a 
most serious effect upon both the rates and the services which the railroads are 
able to provide coal and other users of rail freight transportation. 

After many years of the railroads being enmeshed in the web of long-drawn-out 
procedure before obtaining approval (and in all too many instances nonapproval) 
to abandon or curtail unprofitable and seldom utilized services, the 85th Congress 
made a most commendable and constructive move in the right direction toward 
removing at least some of this red tape, when it enacted the Transportation Act 
of 1958, and more particularly the new section 13a of the Interstate Commerce 
Act. This new section, both as written and as administered by the I.C.C., 
provides every safeguard and all necessary protection of the public interest. 

On April 3, 1958, I presented a statement before the Senate Subcommittee on 
Surface Transportation, in which I dealt with several subjects embraced in the 
general transportation picture, and/or on which the National Coal Association 
had an official position. In that statement, under the subheading “Economy,” I 
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said inter alia : “We would recommend that the Interstate Commerce Commission 
be given full authority to permit abandonment of unpatronized passenger 
trains or any other unprofitable operations without State or other government 
interference with its rulings. The official position of the National Coal Asso- 
ciation with respect to railroad deficit operations is: ‘That all users of rail 
transportation should be required to pay charges that will meet out-of-pocket 
costs and make a reasonable contribution to “burden” or overhead of the car- 
riers and that failure to do so constitutes a subsidy of such preferred service by 
other users of transportation.’ ” 

On page 22 of the report of the Senate Committee on Interstate and Foreign 
Commerce on S. 3778, 85th Congress, dated June 3, 1958, the Subcommittee on 
Surface Transportation made a clear and lucid observation of the whole prob- 
lem of abandonment of unprofitable rail services. It said: 

“Without reciting individual cases the subcommittee is satisfied that State 
regulatory bodies all too often have been excessively conservative and unduly 
repressive in requiring the maintenance of uneconomic and unnecessary services 
and facilities. Even when allowing the discontinuance or change of a service 
or facility, these groups have frequently delayed decisions beyond a reasonable 
time limit. In many such cases, State regulatory commissions have shown a 
definite lack of appreciation for the serious impact on a railroad’s financial 
condition resulting from prolonged loss-producing operations.” 

To the best of our knowledge, nothing has transpired, through the adminis- 
tration of section 13a, or otherwise, since the subcommittee made that state- 
ment last year that would justify the members of the subcommittee changing 
the views they then expressed. 

Now just a brief comment on paragraph (c) of S. 1331. We are unable to 
either understand or reconcile what possible relationship there can be between 
the revenues which a carrier receives from freight and those it receives from 
passenger traffic in a State or States in which the carrier operates an unprofitable 
service which it seeks to discontinue or curtail. Gross revenue is no yardstick 
by which to measure either railroad profits or return on investment, In carry- 
ing out the provisions proposed in paragraph (c) of the bill, should it be found 
that the freight revenues of the carrier in the State in which it operates are 
sufficiently large and its profits therefrom adequate enough to offset the unprofit- 
able operation which the carrier seeks to abandon, then freight shippers are 
being discriminated against by having to pay higher freight charges than would 
be necessary if the carrier were permitted to use its discretion, with reason- 
ably prompt I.C.C. approval in discontinuing the unprofitable passenger service. 
Conversely, if the freight revenues of the carrier are not adequate to absorb the 
losses from the unprofitable operation, then the carrier is being discriminated 
against by being denied the prompt relief in abandoning the unprofitable op- 
eration, which section 13a of the act now affords. 

The coal industry does not always see eye to eye with the railroads; but 
regardless of our differences, we fully appreciate that the changes in the gen- 
eral pattern of transportation have long since divorced the railroads from the 
category of monopoly, and that they are entitled to exercise some degree of 
initiative, and to have removed some of the handicaps which have prevented 
them from effecting needed economies, and with which handicaps their com- 
petitors are in most cases not burdened. 

Section 18a of the present act was, as previously stated, a constructive action 
by the 85th Congress. We hope the present Congress will not nullify that ac- 
tion by the passage of 8S. 1831. Thank you, Mr. Chairman, and Senators, for 
allowing the coal industry the privilege of presenting its views in this matter. 


DENVER, CoLo., June 3, 1959. 
Hon. WARREN MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, New Senate Office 
Building, Washington, D.C.: 

In my judgment bill S. 1331 is an improvement to national Transportation Act. 
Public hearings in anticipation of proposed regulatory changes having force and 
effect of legislation are an integral part of our democratic legislative processes. 

STEVE McNICHOLS, 
Governor, State of Colorado. 
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Drs Moines, Iowa, June 3, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, Senate Of- 
fice Building, Washington, D.C.: 

I respectfully urge your support for S. 1331, the Case bill, to repeal section 
13a of the Transportation Act of 1958. Our experience in lowa has demonstrated 
that the interest of the public can be properly represented only when proposed 
discontinuances are first considered by State regulatory agencies. Will be grate- 
ful if you will make known to members of the committee my views on the proposed 
change embodied in 8. 1831. 

Respectfully, 
HERSCHEL C. LOVELESS, 
Governor. 


New York, N.Y., June 3, 1959. 
Hon. WARREN MAGNUSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D.C. 


Dear SENATOR MAaGnuson: In behalf of the officers and members of the 
Transport Workers Union of America, AFL-CIO, representing 50,000 workers 
in the railroad industry, strongly urge you support the immediate enactment 
of the legislative measures embodied in S. 1331. This much needed legislation 
will serve to restore to the Interstate Commerce Commission the authority it 
previously had concerning the protection of the public interest in the face of 
wholesale abandonment by the railroad of passenger ferry and commuter serv- 
ice. Under the terms of the Transportation Act of 1958 this authority was re- 
moved from the jurisdiction of the Interstate Commerce Commission with the 
result that railroad workers were unceremoniously dumped from their jobs 
swelling the ranks of the unemployed without any regard to their length of 
service with their respective carriers. In addition to this harsh and unreason- 
able procedure the Transportation Act of 1958 also eliminated provisions per- 
mitting the ICC to recognize the plight of the workers so affected and prohibited 
the ICC from making a form of severance pay awards. The enactment of 
S. 1831 would restore this much needed authority to the ICC and would also 
serve to deter the carriers from making hasty and rash decisions in the matter 
of abandoning services and at the same time provide the public with the pro- 
tection it needs in this vital matter of mass transportation. Our membership 
asks therefore that you give this matter your immediate and urgent attention 
so that these inequities may be corrected with the passage of S. 1331. 

Very truly yours, 
MicHaEt J. Quit, 
International President, TWU, AFL-CIO. 
EUGENE V. ATTREED, 
Director, Vice President, Railroad Division, TWU AFL-CIO. 


AustTIN, Tex., June 3, 1959. 
Senator Grorce SMATHERS, 
Senate Office Building, Washington, D.C.: 


Texas citizens interested in public convenience and necessity being considered 
by Interstate Commerce Commission before abandonment of railroad passenger 
service, strongly urge favorable consideration of S. 1331 which I understand 
is in your subcommittee. Will appreciate your consideration of these views. 

Best regards. 


Price DANIEL, Governor. 


OKLAHOMA Crry, OKLA., May 29, 1959. 
Senator MIKE MONRONEY, 
MEMBERS OF CONGRESSIONAL DELEGATION, 
Washington, D.C.: 


Sincerely urge your support Senate bill 1331 known as the Case bill which in 
effect represents section 13A of the Transportation Act of 1958 dealing with 
the discontinuance of interstate passenger train service. 


CORPORATION COMMISSION OF OKLAHOMA, 
Ray C. Jones, Chairman. 
44818—59——_31 








476 


AMENDMENTS TO THE TRANSPORTATION ACT OF 1958 


STATE OF OHIO, 
PUBLIC UTILITIES COMMISSION, 
Columbus, June 5, 1959. 
Hon. FRANK J. LAUSCHE, 
U.S. Senator, Senate Office Building, Washington, D.C. 


Deak SENATOR LAUSCHE: Under date of June 4, 1958, and at a time when the 
Congress was considering certain legislation pertaining to the railroads, the 
chairman of this commission address a letter to you, as a member of the Senate 
Interstate Commerce Committee, expressing the views of this commission with 
regard to certain aspects of that proposed legislation. A copy of this letter is 
attached for your information. The chairman’s remarks were directed specifi- 
cally toward those portions of the bill relating to the matter of passenger train 
discontinuances, which legislation was subsequently enacted as section 13(a) 
of title 49 of the United States Code. 

This commission continues to hold the view that, as a State regulatory body 
invested with some jurisdiction over intrastate passenger train service, it has 
discharged such duties with moderation and restraint. It further believes 
that, in the area of exclusively intrastate operations, it may, by virtue of its 
proximity to and general awareness of local conditions, be best able to judge 
certain aspects of train discontinuance matters, particularly as they relate 
to local service requirements. 

In his letter of June 4, 1958, the chairman stated in part : 

“In this regard, it is respectfully suggested that consideration might be 
given to conferring concomitant Federal regulation by way of appellate juris- 
diction, thereby affording State regulatory agencies the initial jurisdiction and 
opportunity to meet and to remedy their own State regulatory problems in the 
first instance as had been done to a degree in intrastate rate proceedings.” 

Presently, the Congress is considering Senate bill 1331 which proposes to 
modify certain aspects of existing section 13(a) and to vest in the States and 
the appropriate State regulatory agencies a greater degree of initial regulation 
over intrastate passenger train discontinuances. 

The commission respectfully invites your attention, accordingly, to those 
aspects of the proposed legislation which purport to require certain affirma- 
tive action on the part of the Interstate Commerce Commission before passen- 
ger train discontinuances could be effected, which would allegedly afford the 
States and the affected public a more adequate opportunity to be heard in 
train discontinuance matters before the service in question is actually 
abandoned. 

Your interest and consideration is indeed appreciated. 

Respectfully submitted. 

THE PusLICc UTILITIES COMMISSION OF OHIO, 
Everetr H. Krvuecer, Jr., Chairman, 
RALPH A. WINTER, 
EpWARkD J. KENEALY, 
Commissioners. 


JUNE 4, 1958. 
Hon. Frank J. LAUSCHE, 
U.S. Senator, Senate Office Building, 
Washington, D.C. 


My Dear Senator: In behalf of the full membership of the Public Utilities 
Commission of Ohio, may I express our concern with respect to new section 13a 
proposed to be inserted in the Interstate Commerce Act, as amended, by Sec- 
tion 4 of S. 3778, introduced by Senator Smathers, of Florida. 

Frankly, we are not certain of the scope and purposes of the language em- 
ployed by said new section 13a of 8. 3778. However, if Congress intends by this 
provision to remove completely from regulation by State regulatory bodies all 
matters of discontinuances, diminutions, and abandonments of basically intra- 
state carrier services and facilities, this commission is of the opinion that this 
portion of S. 3778 may well prove to be regulatorily unwise, both practicably and 
philosophically. 

You are aware generally, no doubt, of the extent prescriptions of Ohio law in 
this regulatory area and of the manner in which this State commission has dis- 
charged historically its statutorily assigned duties in pursuance thereto. While 
substantive abuses of State regulatory authority in this area may well have 
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arisen within other jurisdictions, this commission questions the efficacy of 
eliminating entirely this area of regulation on the State level. 

In this regard, it is respectfully suggested that consideration might be given 
to conferring concomitant Federal regulation by way of appellate jurisdiction, 
thereby affording State regulatory agencies the initial jurisdiction and oppor- 
tunity to meet and to remedy their own State regulatory problems in the first 
instance as has been done to a degree in intrastate rate proceedings. 

Kindly do not consider presumptuous the foregoing observations. It is simply 
the purpose of this commission to invite for your personal consideration this 
seemingly vital matter, not necessarily in your capacity as a member of the 
Interstate Commerce Committee of the U.S. Senate but, rather, as one who is 
personally familiar with the regulatory procedures followed heretofore in the 
State of Ohio and who recognizes the import of affording local government the 
opportunity to meet initially its our local problems. 

Appreciating your consideration and with warmest personal regards, I am, 

Sincerely, 
EVERETT H. KRvuecer, Jr., 
Chairman, 


CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington, D.C., June 19, 1959. 
Hon. GEORGE SMATHERS, 
Chairman, Surface Transportation Subcommittee, Senate Interstate and Foreign 
Commerce Committee, New Senate Office Building, Washington, D.C. 


DeaR SENATOR SMATHERS: The Chamber of Commerce of the United States 
believes that the enactment of S. 1331, imposing further restrictions on the dis- 
continuance of unprofitable rail passenger service, would result in an unwar- 
ranted extension of Federal regulation and place an undue burden on interstate 
freight transportation. 

Where discontinuance of interstate rail passenger service is not subject to 
State law or regulation, S. 1531 (new subsection 19a) would make it mandatory 
that a carrier seek Interstate Commerce Commission approval for any such 
discontinuance. 

Section 13(a) of the Interstate Commerce Act, enacted only last year, gives 
the Commission jurisdiction to rule upon discontinuance of passenger service 
where the proposed discontinuance is subject to State law or regulation. This 
Federal jurisdiction was created because of the obstacles and delays encountered 
at State levels in eliminating the burden imposed on interstate commerce by 
unneeded and unprofitable passenger train operations. 

We know of no showing that the broadened regulation proposed in S. 1331 
is needed in the public interest. On the contrary, the grant of such authority 
would run counter to the sound principle that government regulation should be 
provided only to the degree clearly required by the public interest. 

It is noted, also, that the bill would transfer jurisdiction over discontinuances 
to section 1 of the Interstate Commerce Act along with jurisdiction over 
abandonments of line. Commission approvals of abandonments of line have 
included requirements for the preservation of the current employment status of 
affected employees for as long as 4 years. Thus, it would appear that sponsors 
of S. 1831 intend that similar restrictions be incorporated in approvals of train 
discontinuances. To do so would add still further to the costs of transportation 
services that must be borne by the public. 

Subsection 19(c) of S. 1331, would place an undue burden on interstate freight 
transportation. It would add a new requirement that the Commission, in 
passing on discontinuance cases, must consider the carrier’s revenues from all 
freight and passenger traffic in the State or States in which the carrier operates 
the passenger service sought to be discontinued. 

Passenger service and freight service are two different elements of railroad 
transportation, each serving different elements of the economy. For a long time, 
shippers have complained that rail freight charges have been held unreasonably 
high in order to make up losses on passenger service. Losses on the latter 
have been running from $600 million to $700 million a year. 

To make railroads carry a burden of passenge? transportation losses, further 
aggravated by restrictions on effecting economies, with the resultant increased 
freight rates, means further losses of freight traffic. In turn, further losses of 
freight traffic mean further curtailments in service and facilities, thus weakening 
our national transportation system. 
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It was to relieve this situation that section 13(a) of the Transportation Act 
of 1958 was adopted. In this respect, S. 1331 would nullify the intent of the 
1958 act. 

The membership of the national chamber believes that to provide transporta- 
tion services and facilities adequate for the general economy and security of 
the Nation at reasonable rates and to assure the continuance of a transportation 
system under private ownership and operation, all forms of transportation should 
be afforded a healthy business atmosphere in which to operate, receive equality 
of treatment by the Government, and be regulated only to the degree clearly 
required by the public interest. These are sound principles which the proposed 
legislation violates. 

For these reasons, the Chamber of Commerce of the United States urges that 
your subcommittee reject S. 1331 in its entirety. 

Your subcommittee is also receiving testimony on S, 1450, which would amend 
section 13(a) (1) so as to require the Commission to conduct hearings on every 
notice filed with it and to require continued operation of trains, without time 
limitation, until the Commission shall have disposed of the investigation. Since 
the purpose of section 13(a) was to provide means of overcoming obstacles and 
delays incurred at State levels, there is no sound reason to amend the present 
law so as to permit such delays at Federal levels. In many instances the losses 
on a single passenger train may run to thousands of dollars per day. Each day is 
significant to the remaining users of railway transportation who are called upon 
to assume this burden. Present procedures provide for adequate hearings when 
considered necessary to protect the public interest. 

The provisions of the 1958 act have been in effect for less than 1 year and we 
urge that no change be made in them until further experience proves it desirable. 

It will be appreciated if you will make this letter a part of the hearings on 
S. 1331 and S. 1450. 

Cordially yours, 
CLARENCE R. MILEs. 


AMERICAN MUNICIPAL ASSOCIATION, 
Washington, June 29, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
U.S. Senate, Washington, D.C. 


Deak SENATOR MaGnuson: I am enclosing a letter which we received from 
the mayor of the city of Fargo regarding Senate bill 1331 sponsored by Senators 
Case, Park, and Kuchel, requiring carriers to obtain permission from the ICC 
to abandon service. 

I am sure that your committee would be interested in having these views 
made known to them, and I would like to request that this letter be inserted into 
the record of your hearings. 

Sincerely yours, 
Patrick H. McLAUGHLIN, 
Legislative Representative. 


Ciry or Farao, N. Daxk., June 19, 1959. 
Hon. Patrick HEALY, 
Executive Director of the American Municipal Association, 
Washington, D.C. 


Dear Mr. Hearty: I am writing you in regard to S. 1331, sponsored by Sena- 
tors Case, Park, and Kuchel, requiring carriers to obtain permission from the 
Interstate Commerce Commission to abandon service, and which would make 
public hearings on proposed curtailment and abandonment mandatory in case of 
protest. I wholeheartedly favor this proposed legislation referred to in your 
Urban Transportation Bulletin No. 1. 

Inasmuch as all members of our governing body are not at present in the 
city, I am polling the other members and determining their views in this matter 
and, if they agree with me, I shall write Senator Warren Magnuson, chairman 
of the Senate Interstate and Foreign Commerce Committee. 

I will appreciate, however, your advising this committee that I strongly per- 
sonally favor S. 1331 as a step in the right direction. The need of this legisla- 
tion is clearly shown in several proposed abandonment and curtailment hearings 
held in North Dakota earlier this year, whereby the public did not have an ade- 
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quate opportunity to protest since the scheduled hearings were held without 
giving the public due and adequate notice, and therefore, many expressions pro 
and con, particularly the con, were never completely presented and thoroughly 
conisdered. Therefore, I would appreciate your advising the committee and 
placing this letter on file for its consideration. 
Sincerely yours, 
HERSCHEL LASHKOWITz, Mayor. 


OrEGOoN STATE LEGISLATIVE COMMITTEE, 
ORDER OF RAILWAY CONDUCTORS, 
Klamath Falls, Oreg., July 8, 1959. 


CHAIRMAN, COMMITTEES ON INTERSTATE COMMERCE, 
Senate and House, Washington, D.C. 


Dear Sirs: I am in passenger service on the Southern Pacific Railroad and 
work over a large territory both in Oregon and California and have had the 
opportunity to talk to a large number of people from Oregon, California, and 
Washington, and all both workers and businessmen have stated that the aban- 
donment of needed passenger trains in this territory has hurt both. 

It is this committee’s and my hope that you and the other members of the 
committee will give your immediate consideration to the enactment and passage 
of 8. 13831 and H.R. 6584. 

Tam 

Sincerely yours, 
WALTER H. TURNER, Chairman. 


AMERICAN FARM BUREAU FEDERATION, 
Washington, D.C., July 8, 1959. 
Re 8S. 1331 and 8S. 1450. 
Hon. GeorcEe A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Senate Committee on Interstate 
and Foreign Commerce, U.S. Senate, Washington, D.C. 

Dear SENATOR SMATHERS: The interest of farmers in legislation relating to 
the termination of unprofitable railroad passenger trains is obvious. The passen- 
ger deficit of $600 to $700 million annually that the railroads have experienced 
in recent years must be paid by someone. A substantial portion is paid by farm- 
ers in the form of rail rates that are higher than they need otherwise be. 
Part of this cost is undoubtedly borne by the railroads themselves, resulting in 
a comparatively low level of earnings and an inability to finance the improved 
equipment and facilities needed to provide more efficient and faster transporta- 
tion service to shippers. 

It would appear to us to be unwise to enact legislation such as proposed in 
§. 13831 and S. 1450, which would hinder or delay action by the Interstate Com- 
merce Commission in authorizing discontinuance of trains. In support of this 
position, we would offer the following arguments: 

(1) The Transportation Act of 1958 is less than a year old. In terms of getting 
procedures approved and in operation, it is only a few months old. The train 
discontinuance provisions of the act were adopted only after the receipt of a great 
deal of testimony and the extended consideration of the problem by the House 
and Senate Committees on Interstate and Foreign Commerce. It would appear 
reasonable to conclude that there has been insufficient experience with the admin- 
istration of these provisions of the act to warrant modification thereof so soon 
after their enactment. 

(2) The Senate Committee on Interstate and Foreign Commerce is just getting 
underway a comprehensive study of national transportation problems, pursuant 
to the authorization of Senate Resolution 29, including study of the subject 
matter involved in the above bills. It would seem unwise to take action on this 
issue at this time, without having the benefit of this study ,which will presumably 
include a review of the desirable and undesirable features of various alternative 
proposals, including, but by no means restricted to, those provided in S. 1331 
and S. 1450. 

(3) It is but natural that the enactment of the train-abandonment provisions 
of the Transporation Act of 1958 would have a substantial temporary impact. 
Numerous situations had developed, in a sense were “ripe” for action under 
the new ICC authority. It may be reasonably anticipated that when these 
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eurrent cases have been disposed of, that the number of new situations calling 
for action, will level off. 
It will be appreciated if you will incorporate this letter in the hearing record. 
Very sincerely, 
Marr Triags, 
Assistant Legislative Director. 


THE NATIONAL GRANGE, 
Washington, D.C., July 6, 1959. 
Hon. Georce A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Committee on Interstate and 
Foreign Commerce, Senate Office Building, Washington, D.C. 


DEAR CHAIRMAN SMATHERS: This has reference to S. 1331 and 8S. 1450. Both 
bills have for their objective the amending of section 13a (enacted Aug. 
12, 1958) of the Interstate Commerce Act which, if passed, will add greatly to 
the cost of passenger-train operation and in turn will likely cause another 
round of horizontal freight-rate increases and the inevitable inflationary 
consequences. 

The farmers of the country have a direct and dual interest in the afore 
mentioned legislation, because they bear the freight charges on their products 
to market and supplies to their farms. We are against the passage of this 
legislation. 

As you know, during 1957 the railroads of the country suffered a loss of $723.7 
million (latest data available) in passenger-train losses representing 44 percent of 
the net earnings by railroads for the carriage of freight. It is unfair for freight 
services to be required to subsidize passenger services. Since World War II 
freight rates in some instances were increased 100 percent. 

It is wholly uneconomic in the national interest for railroads to continue 
to operate nonpaying passenger services, and especially the interurban trains 
running relatively short distances, when other modes of transport are available. 

It is logical to assume that the railroads are in business to make money, 
They surely are not desirous of divesting themselves of profitmaking operations. 
Therefore, with proper supervision, they should be permitted to continue to 
curtail or cancel the operation of nonpaying passenger trains. The Interstate 
Commerce Commission has, on several occasions, taken note of huge passenger 
losses and it stated (276 I.C.C. 35) : 

“If passenger service inevitably and inescapably cannot bear its direct cost 
and its share of joint indirect cost, we have felt compelled in a general rate case 
to take the passenger deficit into account in adjustment of freight rates and 
charges.” 

The effect of the Commission’s decision, as noted in the excerpt just quoted, 
is the payment by shippers of the country, including farmers, of freight rates 
that include passenger-train deficits. 

Please include the Grange in opposition to the passage of S. 1331 and S. 1450, 
and have such incorporated in the printed report of your committee’s hearings 
and recommendations. 

Respectfully yours, 
HERSCHEL D. Newsom, Master. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, March 31, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

DEAR Mr. CHAIRMAN: Further reference is made to your letter of March 19, 
1959, requesting our comments on 8. 1450. 

We have no special knowledge of the need for, or the desirability of the 
proposed legislation. Its enactment would seem to be a question of policy for 
determination by the Congress, and apparently would not directly affect the 
United States as a shipper or user of carriers’ services, nor would it affect the 
functions and operations of the General Accounting Office. 

Accordingly, we have no recommendations to make either for or against the 
proposed legislation. 

Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroiler General of the United States. 
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STATEMENT OF FRANK C. Brooks 


My name is Frank C. Brooks. I am appearing here in opposition to S. 1331 
and S. 1450, because of the adverse result passenger deficits have on freight 
shippers. In addition to speaking for myself, I am testifying on behalf of 
Western Growers Association; Southwestern Compress & Hardware Associa- 
tion; Sheffield Division, Armco Steel Corp. and Gifford-Hill & Co., Inc. 

So the committee may be aware of our interest in this matter, some back- 
ground information may be desired. I am an attorney and a partner in a law 
firm consisting of three partners and three associates. Our business address is 
305 Empire Bank Building, Dallas 1, Tex. I have been practicing law for more 
than 20 years and a substantial part of my time is devoted to traffic and trans- 
portation matters, primarily on behalf of shippers and receivers of freight. In 
addition to the commodities listed, I have handled rate cases involving sugar, 
cement, carbon black, cottonseed and other vegetable oils, granite, tinplate, terne 
plate, tin cans and molded plywood shapes. 

The two associations I am appearing for were largely formed to and do handle 
traffic and transportation matters for their members. Western Growers Associ- 
ation is the trade organization of the California and Arizona growers and ship- 
pers of melons and fresh vegetables, except potatoes. Its headquarters are 
in Los Angeles, Calif. The members of Western Growers grow and/or ship 90 
percent of the melons and vegetables produced in California and Arizona. In 1958 
there were 137,458 carloads of melons and fresh vegetables shipped by rail from 
those two States. Some melon or vegetable tonnage is shipped from California 
and Arizona every day in the year, excluding Sundays, and in some seasons that 
territory is the sole domestic source of supply for a particular commodity, for 
example, lettuce. The California-Arizona melons and vegetables are shipped 
throughout the United States and are exported to Canada, but the vast bulk of 
the rail shipments are made to the territory east of the Mississippi River and 
north of the Ohio River, which is commonly referred to as eastern territory. 
Generally speaking, the larger the destination city the greater the volume of 
California-Arizona melons and vegetables received. 

Southwestern Compress & Warehouse Association is composed of approxi- 
mately 150 cotton compresses and cotton warehouses in the States of New Mex- 
ico, Oklahoma, and the interior of the States of Texas and Louisiana, west of 
the Mississippi River. About 95 percent of all cotton compresses and cotton 
warehouses in those areas are members of the association. The Southwestern 
and its predecessor associations have been in existence for more than 60 years. 
The members of the Southwestern Association annually store or handle in excess 
of four million bales of cotton. It may be that some members of this committee 
are not familiar with the way the raw cotton industry functions. If so, I de- 
sire to point out that once cotton is ginned all subsequent physical handling of 
a bale of cotton until it reaches a mill is performed by a cotton warehouse or 
compress, or by some mode of transportation. For various reasons I will not 
mention, in the interest of time, it is the cotton compress-warehouse industry 
which has the greatest interest in shipments of cotton moving by rail. Data 
were not immediately available on the number of rail cars shipped by all mem- 
bers of the association, but reports from only a portion of the members dislosed 
that during the cotton season 1957-58 they loaded a total of 17,099 cars. Cotton 
produced in the Southwest is usually shipped either to domestic and Canadian 
mills or to the ports for subsequent movement by ship to foreign countries. In 
other words, while there is some consumption by cotton mills in the Southwest 
the vast bulk of the cotton is sent elsewhere for spinning. Most of eur domestic 
mills are now located in the Carolinas, Georgia, or Alabama, although some 
mills are still in New England, primarily in Massachusetts. 

The headquarters of Sheffield Division, Armco Steel Corp. are in Kansas City, 
Mo. Sheffield is engaged in the production of iron and steel articles by the open 
hearth and electric furnace processes at Kansas City, Mo.; the open hearth pro- 
cess at Sand Springs, Okla., and in a completely integrated plant at Houston, 
Tex., which, of course, includes a blast furnace and open hearth and electric 
furances. The three plants of this company have a rated annual ingot cpacity 
of in excess of 2 million net tons. The principal commodities received inbound 
are iron ore, scrap iron, fluxing stone and coal. The finished products shipped 
by these plants consist principally of bars; small and large structural shapes; 
sheared and flanged plates; grinding media; ball and nut products; wire prod- 
ucts, including nails, wire, barbed wire, fence, etc.; wire mesh and joists or 
beams. Most of Sheffield’s production is sold in the territory bounded by the 
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Rocky Mountains on the west, Canada on the north, the Mississippi River on 
the east and the Rio Grande River and the Gulf of Mexico on the south. How- 
ever, certain of its products are shipped throughout the United States and are 
exported to foreign countries. On an annual basis Sheffield ships and receives 
in excess of 90,000 carloads of finished products and raw material. 

Gifford-Hill & Co., Inc., has its headquarters in Dallas( Tex. It is engaged 
in the production and sale of sand, gravel, crushed stone, and crushed slag at 
a number of points in Texas and Louisiana. The Louisiana plants are all west 
of the Mississippi River and those in Texas are principally located in northern, 
central, and east Texas. Its products are primarily marketed in the States of 
Texas and Louisiana, as aggregates, due to their low value, move relatively 
short distances. In 1957, the last year for which figures were immediately avail- 
able, the Texas plants of this company shipped 15,568 rail cars of sand and 
gravel, crushed stone and crushed slag in intrastate commerce. 

With the exception of 937 cars of cotton which moved on less than carlot or 
any-quantity rates, all of the figures I have given are of carload shipments on 
which carload rates were paid. In view of those figures it is fair to say the 
people I am representing are substantial users of the rail freight service. They 
and all other freight shippers, in my opinion, have a direct and acute interest 
in the legislation being considered by this committee. It is for that reason 
that I asked to be allowed to testify. I am not aware of the extent of the 
testimony this committee has already heard in connection with these two bills. 
For that reason I desire to pinpoint the effect passenger deficits have upon 
freight rates and users of rail freight service. It would serve no purpose to 
discuss extensively the decisions by the Interstate Commerce Commission and 
the courts on the general subject, but I do want to call your attention to a few 
highlights. 

Particularizing, I am sure this committee is well aware that since World 
War II the railroads have made numerous applications to the Interstate Com- 
merce Commission for authority to make general increases in their freight rates 
and charges. Whole those applications have not been approved in their en- 
tirety, the increases which have been permitted are substantial. Indeed, in 
some instances, the authority granted has resulted in rates being increased by 
100 percent On a cumulative basis. I participated in each of the general increase 
eases, beginning with Ha Parte 162, and am familiar with what the Commission 
has done and what it has said in its various decisions. For a long time the 
Commission in deciding rail rate cases held that freight and passenger opera- 
tions were two different kinds of service and each should stand on its own feet. 
In other words, passenger service should not be require dto subsidize freight 
service or vise versa. The Commission has correctly summarized the situation 
in the following succinct statement: “In this country, at least, it was formerly 
take as all but axiomatic that each class of service, freight and passenger, 
should pay its own way.” (Increased Freight Rates, 1948, 276 I.C.C. 9, 32.) 

It soon became evident in the post World War II general increase cases that 
the increases being permitted in freight rates were based upon consideration of 
net railway operating income from all services, thereby giving full weight to the 
passenger deficits. Accordingly, a number of shipper interests attacked such 
procedure in Ea Parte 168. The subject was covered in evidence, written about 
in briefs, and discussed in oral argument, and the Commission devoted several 
pages to this issue in its decision of August 2, 1949. The language I quoted a 
moment ago is from that decision and marks the Commission’s recognition of 
the former rule. After a rather thorough discussion, however, the Commission 
concluded that under the act as then and now written, freight rates not only may 
but must be increased sufficiently to give the rail carriers adequate revenue 
even though the inadequateness of the revenue results primarily, if not entirely, 
from passenger losses. Again using the Commission’s own words, it stated: (276 
1.C.C. 35) “if passenger service inevitably and inescapably cannot bear its direct 
cost and its share or joint or indirect cost, we have felt compelled in a general 
rate case to take the passenger deficit into account in adjustment of freight 
rates and charges.” 

It is doubtful that anyone, even the Commissioners who decided these cases, 
can tell you how much of the general increases authorized have been due to 
passenger deficits. However, everyone would have to concede that some por- 
tion of the increases authorized is directly attributable to the passenger deficit. 
Most attorneys that represent shippers would, I believe, say the portion is quite 
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sizable. Whether it was the intention of the Congress for freight traffic to 
underwrite passenger losses might be a debatable question, but the cold hard 
fact is that today freight rates are higher than they would be if such freight 
rates were not required to produce revenue to offset the losses on passenger 
service. 

You gentlemen may or may not be familiar with the decisions of the Com- 
mission in the general increase cases, and, therefore, I desire to bring one matter 
to your attention. In those cases the Commission deals with the rail carriers 
largely as a group, or, as has been said, “treats the railroads of the country as 
one large system”. At most, it considers the carriers’ financial data on a group 
basis. These are large groups such as all carriers operating in the eastern, 
southern or western district. Even in those instances the rates that should 
apply on interterritorial traffic are judged by the statistical data of the several 
districts involved. Even if the Commission could or would treat with individual 
railroads I would still like to illustrate the effect of the passenger deficits. Bear 
in mind the California-Arizona melons and vegetables primarily move to eastern 
territory. The principal routes on this traftic up to the so-called Mississippi 
River crossings are: (1) Atchison, Topeka & Santa Fe; (2) Southern Pacific- 
Chicago, Rock Island & Pacific; and (38) Southern Pacific-Union Pacific-Chicago 
& North Western. 

From the Mississippi River crossings to important consuming points, such as 
New York, Philadelphia, and Washington, the traffic is handled by a number of 
earriers, but the principal ones are the Erie, New York Central, Baltimore & 
Ohio, and Pennsylvania. The passenger deficits in 1958 for those nine railroads 
alone were $271,297,989. No one, of course, contends the melon and vegetable 
traffic is required to pay rates that completely offset such a huge amount or 
even a major portion of it. Nevertheless that is a substantial amount of money 
to even have to contribute to, and the Commission, when it decides whether or not 
the rates on melons and vegetables from California and Arizona to this area 
should be increased, considers the revenues of carriers depleted by that huge 
deficit. I stress, at this point, two things: First, even though the melons and 
vegetables are produced in California and Arizona, their freight rates are affected 
by the passenger deficits incurred thousands of miles away. Second, it matters 
not whether the passenger deficit is incurred by operating passenger trains over 
the identical rails used by the freight service or in rendering long haul passenger 
service or commuter service, the melon and vegetable traffic is expected to pay 
part of the cost. 

There is another phase of the passenger deficit that warrants further com- 
ment. The general increase cases previously referred to related only to inter- 
state freight rates. The Interstate Commerce Commission under certain cir- 
cumstances may take jurisdiction over and prescribe intrastate rates. The basic 
part, commonly referred to as section 13, of the act conferring this power is 
different from the section under which the Commission hears applications for 
general increases in interstate rates. When the Interstate Commerce Commis- 
sion ordered certain Florida intrastate rates increased, the Florida Railroad and 
Public Utilities Commission endeavored to have the order set aside on the ground 
that, in essence, the Interstate Commerce Commission had ordered the increases 
in the intrastate rates to at least in part offset passenger deficits. This case 
ultimately reached the Supreme Court of the United States under the style of 
King v. United States, and is reported at 344 U.S. 254; 73 Sup. Ct. 259. Early 
in its decision the Court concluded that under the act the Interstate Commerce 
Commission may take passenger revenue deficits into consideration in prescribing 
interstate freight rates to meet overall revenue needs. It then averred: “The 
question remains whether that Commission may give weight to deficits in pas- 
senger revenue (either interstate or intrastate) when prescribing intrastate 
freight rates under section 13(4)”. That question was answered with the fol- 
lowing holding: “We conclude that there is no reason why the Commission may 
not give weight to passenger deficits in prescribing the intrastate freight rates 
in Florida, as it does in prescribing interstate freight rates for the southern 
territory.” 

Thus as of today the Interstate Commerce Commission can and does require 
increases in intrastate freight rates to offset losses not only from intrastate 
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passenger operations, but from interstate passenger operations. As railroad 
operations are not broken down State by State, this means in the final analysis 
the intrastate freight rates in a given State can be and are required to be in- 
creased because of passenger deficits incurred wholly in intrastate commerce in 
other States and in interstate commerce. 

Again I would like to illustrate this situation by a concrete example. Over 
a year ago I participated in a proceeding before the Interstate Commerce Com- 
mission where the rail carriers were endeavoring to increase the Texas intra- 
state freight rates on sand, gravel, and other aggregates. One of the principal 
points urged by the rail carriers was the extent to which their financial condi- 
tion had deteriorated from 1951 through 1956. One railroad which serves the 
State of Texas is the Missouri Pacific. Between 1951 and 1956 the Missouri 
Pacific emerged from reorganization and was allowed to consolidate all of its 
subsidiary companies into one corporation. Exhibits in the case revealed that 
the 1951 passenger deficit of the class I railroads serving Texas was $45,281,334. 
In 1951 the reports filed by the Missouri Pacific with the Railroad Commission 
of Texas included only the system operation of those subsidiaries which actually 
operated in Texas. That report showed, for the Missouri Pacific lines, a deficit 
in passenger operations of $3,774,725. In 1956 the passenger deficit of the class 
I railroads serving Texas was $68,383,845, or an increase for all carriers of 
$23,102,511. In that year, because of the merger of all of the subsidiaries, the 
Missouri Pacific’s report to the Texas commission showed a passenger deficit 
of $18,412,222. Thus the operations of the Missouri Pacific alone accounted for 
an increase in the passenger deficit of $14,641,497. Manifestly, a large part of 
the increase in the passenger deficit for both the Missouri Pacific and the car- 
riers as a whole resulted from a change in the reporting method of the Missouri 
Pacific. It is equally obvious that a large portion of the Missouri Pacific’s in- 
creased deficit was not due to passenger trains operated in the State of Texas. 
Nevertheless, the railroads contend that under the applicable law the Texas in- 
trastate freight shipments should contribute to that increased passenger deficit 
of the Missouri Pacific. If such a contention is accepted, then intrastate freight 
shippers in Texas, such as Gifford-Hill, must bear a portion of the expense of 
operating passenger trains from St. Louis to Denver which never come within 
several hundred miles of the borders of the State of Texas. 

The examples I have discussed conclusively show, I believe, that regardless 
of whether traffic moves interstate or intrastate, a freight shipper has an active 
and acute financial interest in passenger deficits. Reiterating, it matters not 
where that deficit is incurred. For instance, Louisiana intrastate freight rates 
are judged on, among other things, the operating results of the Illinois Central 
and the G.M. & O. over their entire systems. Compared to their total operations, 
only a minor fraction of the service of those two railroads is rendered in Louisi- 
ana. The G.M. & O. extends as far west as Kansas City and as far north as 
Chicago; and the Illinois Central extends as far west as Omaha and as far 
north as Chicago. They render passenger service in those areas, far removed 
from Louisiana, at a loss, yet apparently under the current state of the law 
the Louisiana intrastate shipper may be required to pay a part of the cost of 
providing the passenger service. It even seems the intrastate rates can be 
raised, regardless of how cooperative the State commission of the State in- 
volved has been in allowing railroads within its jurisdiction to reduce their 
passenger operating deficit. 

Itemizing, both the Railroad Commission of Texas and the Louisiana Public 
Service Commission have, in my opinion, been as liberal as any commission in 
the country in allowing unprofitable passenger service operations to be aban- 
doned. Moreover, insofar as Texas is concerned, our courts have allowed the 
abandonment of a number of passenger operations when the railroad commission 
has refused to do so. As a result, there are very few passenger trains that are 
operated exclusively between two points in the State of Texas. Concededly this 
means we do not have too much passenger service between our Texas cities. As 
an illustration there has not been, for a number of years, a single passenger 
train operated between Houston, the largest city in the State, and Austin, the 
State capital. By the same token, we formerly had five passenger trains a day 
operated in each direction between Houston and Dallas, the second largest city 
in the State. Today there are only two such trains. On this point, even though 
I personally prefer to ride the trains, I have to admit the public apparently has 
not been discommoded by the removal of those trains. 

The cessation of rail service in our territory has not been confined to trains 
operating only within the State. For instance, we used to have five trains a 
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day from Dallas to St. Louis. Today we have three. Similarly, we formerly 
had three trains a day from Dallas to Memphis, Tenn. Today we have two. 
By the way, the removal of the Cotton Belt trains stopped the principal com- 
muter service we had had in the Dallas area. All of the trains I have men- 
tioned were taken out of service because the public would not patronize them. 
This is as it should be. But having reduced our passenger deficits we should 
not be forced to pay higher freight rates so that other areas can enjoy non- 
profitable passenger service. 

As I am sure other witnesses have discussed the provisions of S. 1331 and 
S. 1450 in detail it is not my intention to do so, but I believe it must be ad- 
mitted that their purpose is to make it more difficult for the railroads to rid 
themselves of unprofitable passenger operations. For that reason they are, in 
the opinion of those for whom I speak, undesirable and, in fact, represent a step 
backwards. Being specific, only a short time ago the Congress was concerned 
with the grave financial plight of the Nation’s railroads. That concern cul- 
minated in the Transportation Act of 1958. That legislation gave at least 
partial recognition to the fact that a large portion of the railroads’ inability 
to earn sufficient funds was due to the drain on the carriers’ earnings by their 
passenger service. Neither I nor I suppose anyone else would contend that the 
provisions of the Transportation Act of 1958 constitute perfect legislation. I 
do, however, Submit that it would be unwise to restrict the effectiveness of the 
one piece of legislation passed in many years enabling the railroads to reduce 
their passenger deficits. 

I will grant that it may be convenient to some people to have passenger train 
service available on the rare occasions they desire to use it, but the freight 
shippers of this country cannot afford to provide the luxury of a standby 
service for the passengers of this country. Likewise it is undoubtedly a benefit 
to those people who do ride the deficit trains to have someone else pay for the 
service they receive, but it is inequitable to continue such service at the expense 
of the freight shippers. In this connection two things should be borne in mind. 
First, every cent of the transportation cost of getting goods from the producer 
to the consumer is ultimately borne by the producer or the consumer. Second, 
there are more producers and consumers of goods in the country than there are 
passenger train riders. The Nation is better off if the many are not required 
to provide a “free ride” for the privileged few. 

Stated another way, it is our belief that it is more important to the economy 
of this Nation for the food the people eat, the cotton used in making their shirts, 
dresses, and sheets, the nails used in building their houses, and the aggregates 
used in building their streets and sidewalks, to move at the lowest possible rates 
rather than at a higher level in order to support a passenger service that is not 
used enough to return the cost of providing the service. This is particularly 
true as every increase in freight rates tends to divert an additional amount of 
freight from rail carriage to other modes of transportation and thereby de- 
crease the funds the rail carriers have available to provide any kind of service. 

It seems obvious to me that if the rail carriers are to be hindered rather 
than helped in their endeavor to get rid of unprofitable passenger service, we 
will see more abandonments of rail lines for both freight and passenger service. 
Accordingly, we ask this committee to take such action as it can to see that 
§. 1831 and S. 1450 are not enacted into law. 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
Washington, D.C., June 15, 1959. 
Hon. GrorGe SMATHERS, 
Chairman, Surface Transportation Subcommittee of the Senate Interstate Com- 
merce Committee, Senate Office Building, Washington, D.C. 


My Dear SENATOR: I am sending the following information to you and your 
subcommittee for consideration in executive session when you consider the Case 
bill which is presently pending; I would be delighted to appear and testify if 
further public hearings are held. 

I represent the First Congressional District of Wisconsin. This district lies 
between the city of Chicago on the south and the city of Milwaukee on the north. 
The two principal cities in my district are Racine and Kenosha, Wis. All four 
cities are located on the banks of Lake Michigan and are served by two passenger 
railroads, to wit: The North Western Railroad and the Chicago, North Shore 
& Milwaukee interurban line. The North Western Railroad has limited passenger 
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service and is in reality a freight line. The North Shore Railroad is an electric 
interurban line giving regular service to the cities named. For 40 years, these 
cities have been virtually dependent upon the service afforded by this railroad 
as many people in one city go daily to work in one of the other cities. This area 
is one of the fastest growing in the Midwest. The entire area feels the impact 
not only of its own growth but the growth of the cities of Milwaukee and Chicago. 
Carthage College is presently located in Kenosha. The Bong Air Force Base, 
with a personnel of 20,000 soon to arrive, is being constructed in Racine and 
Kenosha Counties. Racine and Kenosha are industrial towns and have much 
intercourse, both social and business, with Chicago and Milwaukee. The con- 
tinuation of the North Shore Railroad is vital to their continued growth and 
orderly development. 

It appears that in the last Congress a bill was enacted which has become known 
as the sudden death provision of the Transportation Act of 1958. It was enacted 
for the alleged relief of railroads. Under section 13a of the Interstate Com- 
merce Act, the railroads were given a virtual “green light” to eliminate passenger 
service on a wholesale basis. Railroads throughout the country have flooded 
the Interstate Commerce Commission with applications to terminate or abandon 
passenger trains. Many orders have gone into effect and in many cases service 
has already been eliminated. 

In the case of the North Shore Railroad, it appears with I believe considerable 
merit that the corporation owning the railroad stands to gain a large profit 
through the book loss to be suffered by abandonment and the railroad has peti- 
tioned the Interstate Commerce Commission for an order authorizing abandon- 
ment of the railroad. 

I firmly believe that the interest of the public and the communities involved 
is being completely and entirely disregared by the railroad and that there is a 
callous lack of appreciation on the part of the railroad of any duty or responsi- 
bility to the communities served. I do not believe that the claimed loss suffered 
by the railroad in the face of the picture cited is adequate to warrant discon- 
tinuation of the road at this time. I am sure that business on this line will pick 
up in the future. I am sure, too, that new types of business, particularly the 
“piggyback” trailer transport business which has proven so profitable, is available 
to this railroad as it serves both Chicago and Milwaukee. 

It appears to me that the Case bill pending in the Senate will remove the uni- 
lateral right of the railroad to virtually make an independent decision to discon- 
tinue service and to abandon the line, as adequate consideration and review by 
the Interstate Commerce Commission and the State commissions in the respective 
States would be required. The provisions for public hearings and a requirement 
that the railroads show cause for abandonment are very worthwhile and, also, 
the bill gives power to the ICC to impose conditions in the public interest before 
granting abandonment petitions. 

The 1958 act is being used, as Senator Case has so ably pointed out, “not to 
assist the railroads so they may continue to function as a vital segment of our 
transportation system, but rather as a means to liquidate essential passenger 
service.” This is not what Congress had in mind when it was induced to pass 
the legislation in the 85th Congress. The carrier should not have the unilateral 
right to cease operations either by removing passenger trains or by abandoning 
the line. The public has an interest that should and must be protected. This 
act has truly become a procedural mockery and necessity dictates that legis- 
lation should be speedily enacted by the Congress to prevent further hardship. 
I feel that the ICC should be required to withhold action on pending applica- 
tions until the Congress has completed action on the measures pending. 

Railroads as a public utility must not be given arbitrary power to discon- 
tinue service at their whim. We must return to the time-honored rule so long 
followed by the ICC of applying the doctrine of public convenience and neces- 
sity. 

Existing transportation systems must be saved as highways cannot handle 
the added automobiles and trucks that would be made necessary if these urban 
lines are discontinued. The burden of proof, as to need for discontinuing a 
train or a railroad, should be placed back on the carrier. That is the burden 
which has historically belonged to the utility. 

The situation is doubly bad in the case of Racine and Kenosha, Wis., for the 
reason that the North Western Railroad has within the last week been granted 
permission to remove two passenger trains from service between the cities of 
Chicago, Kenosha, Racine, Milwaukee, and beyond. This area must not be 
denied rail service as there is too much need for the same and I, therefore, 
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respectfully request that your subcommittee give full consideration to these 
statements and permit me, if further hearings are held, to appear and give 
testimony along the lines herein stated. 
With best wishes and thanking you, I remain, 
Yours respectfully, 
GERALD T. FLYNN. 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., June 18, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


DeAR SENATOR MaGNusoNn: This will reply to your letter of March 16 re- 
questing our comments on S. 1331, a bill to amend the Interstate Commerce Act, 
as amended, so as to strengthen and improve the national transportation sys- 
stem, insure the protection of the public interest, and for other purposes. 

This bill would repeal that part of section 13 of part I of the Interstate Com- 
merce Act as amended in 1958 as it pertains to the discontinuance of certain pas- 
senger train or ferry services, which do not produce at least out-of-pocket costs. 
It would substitute therefor a new paragraph, similar to the present provisions 
in most respects, but which would require the Interstate Commerce Commis- 
sion to hold public hearings on all applications for discontinuances in passenger 
service when protests against the application are received or where a State 
would otherwise have jurisdiction. 

The Department does not favor passage of this bill. 

We are convinced that freight rates on products of agriculture and farm pro- 
duction supplies are higher than they would otherwise be as a result of the 
continuing heavy passenger deficit of the railroads. For that reason the De- 
partment would be reluctant to have legislation enacted which would tend to 
delay or prevent justifiable reductions in the passenger service losses being sus- 
tained by the railroads. 

We recognize, of course, that many passenger services, even though unprofit- 
able, may be essential for defense or other purposes and that in some instances 
sharp curtailment or discontinuance of services might work a hardship on cer- 
tain persons and communities. However, it is our feeling that the present law, 
as amended in 1958, adequately protects the public interest. Present law pro- 
vides for hearings when necessary in the public interest, but does not make such 
hearings mandatory in most cases. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 


TRUE D. Morsg, 
Acting Secretary. 


THE SECRETARY OF COMMERCE, 
Washington, D.C. 
Hon, WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR MR. CHAIRMAN: This letter is in reply to your request for the views of 
this Department with respect to S. 1331 and S. 1450, bills relating to the discon- 
tinuance or change of the operation of certain trains or ferries. 

S. 1331 would repeal section 13a of the Interstate Commerce Act, and substi- 
tute therefor a new section 1(19) of the act. The new section would, in general, 
make the procedures applicable to the abandonment of a “line of railroad” under 
section 1(18) of the act also applicable to the discontinuance of passenger trains 
and ferries, except that a public hearing would be required in every case where 
protests are filed with respect to applications for the discontinuance of interstate 
trains or ferries. Also, the Commission would be required in passing upon 
proposed discontinuances or changes to “consider, among other things, the car- 
rier’s revenues from all freight and passenger traffic in the State or States in 
which the carrier operates the train or ferry which is sought to be discontinued.” 

Section 13a, which was added to the Interstate Commerce Act by the Trans- 
portation Act of 1958, grew out of a recommendation in the Report of the Presi- 
dential Advisory Committee on Transport Policy and Organization and of the 
Administration that the Interstate Commerce Commission be given original 
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and appellate jurisdiction over the discontinuance or curtailment of rail services 
and facilities. This recommendation was based on the fact that rail carriers 
had for many years suffered deficits from the operation of unprofitable services 
and facilities, and that they had been unable to avoid the burden of these 
operations because of (1) the inability or failure of State regulatory bodies to 
act promptly in authorizing the discontinuance or curtailment of unprofitable 
operations, and (2) the lack of jurisdiction by the Commission over discontinu- 
ance or changes in train service, except where complete abandonment of a line 
of track was involved. The purpose of the section, therefore, was to provide 
rail carriers with a more expeditious means of obtaining relief from the operation 
of unprofitable services. 

This Department is in accord with the objective of S. 1331 to provide for a 
more effective review of discontinuance proceedings. 

However, the Department does not believe that abandonment procedures are 
designed for, or suited to, the discontinuance of passenger trains and ferries. 
Requiring carriers to obtain certificates from the Commission permitting discon- 
tinuance, without any time limit being set for completion of the proceedings, 
could result in delays equal to those which occurred prior to the enactment 
of section 13a. The additional requirement that a public hearing be held in 
every case in which a protest is filed could further delay the granting of relief 
from the operation of unprofitable trains or ferries. 

Also, the provision requiring the Commission to “consider, among other things, 
the carrier’s revenues from all freight and passenger traffic in the State or States 
in which the carrier operates the train or ferry which is sought to be discon- 
tinued” appears to be in conflict with the objective of the Advisory Committee 
and the intent of Congress when it added section 13a to the act, since the purpose 
of the provision is to prohibit the Commission from permitting a train to be dis- 
continued if the carrier’s total operations in the State or States involved are 
profitable. As has been pointed out, the major purpose of section 18a was to 
vest the Commission with the necessary authority for granting relief from the 
operation of unprofitable services. Enactment of this provision would also 
require impractical procedures similar to those which appeared to be required 
with respect to intrastate rate cases under section 13 of the act, prior to its 
amendment by the Transportation Act of 1958. 

S. 1450 would not repeal section 13a but would amend section 13a(1) in such 
a manner that the principal effects of the bill would be (1) to require the Com- 
mission to enter upon an investigation of, and set for public hearing, every 
notice of discontinuance or change of the operation or service of interstate 
trains or ferries, and (2) to eliminate the present 4-month limitation on the 
period which the carrier filing such notice may be required to continue the 
operation or service pending investigation and decision by the Commission. 

If S. 1450 is considered, it should be amended so as to (1) give the Commission 
some discretion in determining whether a notice of discontinuance or change 
should be set down for hearing, and (2) provide a limitation on the period for 
which the Commission may require operations to be continued pending investi- 
gation and decision. 

The public interest does not require that a hearing be held in every dis- 
continuance proceeding. An extensive record could have been developed in prior 
proceedings which would contain the necessary information for a decision. 
Furthermore, it is our understanding that the Commission now provides for 
public hearings in the majority of discontinuance proceedings. 

The Department does not have any information as to whether the 4-month 
limitation on the period for which the Commission may require operations to be 
continued pending investigation provides the Commission with sufficient time to 
follow the procedure normally followed by it in contested formal proceedings. 
Carriers should not, however, be required to continue operations indefinitely 
pending investigation and decision by the Commission. Such a requirement 
would be completely contrary to the purpose of section 13a(1) to provide for 
prompt relief to the carriers. 

In view of the fact that your committee is now engaged in a study, pursuant to 
Senate Resolution 29, of “the kind and the amount of railroad passenger service 
necessary to serve the public and to provide for the national defense” it might 
be desirable to defer action on these bills pending the results of such study. 

The Bureau of the Budget has advised that it would interpose no objection to 
the submission of this report to your committee. 

Sincerely yours, 
F. H. MveEtqer, 
Undersecretary of Commerce. 
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DEPARTMENT OF THE ARMY, 
Washington, D.C., June 25, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

DEAR Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to S. 1331, 
86th Congress, a bill to amend the Interstate Commerce Act, as amended, so as 
to strengthen and improve the national transportation system, insure the pro- 
tection of the public interest, and for other purposes. The Secretary of De- 
fense has delegated to the Department of the Army the responsibility for ex- 
pressing the view of the Department of Defense thereon. 

The expressed purpose of S. 1331 is to strengthen and improve the national 
transportation system and insure the protection of the public interest. This 
objective is to be accomplished by the (i) deletion of section 13(a), part I of the 
Interstate Commerce Act, which presently provides accelerated procedures for 
suspension of unprofitable passenger trains and ferries, and (ii) insertion of a 
new paragraph (19) to section 1, part I in place of the present paragraph (19) 
which, with the renumbering and amendment of existing paragraphs (19) 
through (22), would have the effect of placing passenger train and ferry sus- 
pension actions procedurally on a substantial parity with abandonment actions 
under paragraph (18). Mandatory full-scale public hearings would be required 
prior to suspension of passenger or ferry service, as well as notice of such 
hearings to the Governors of States involved. 

Section 13(a) of the Interstate Commerce Act was enacted by Public Law 
85-625, and was designed to remedy the serious delays which had been ex- 
perienced in actions to suspend unprofitable passenger operations. This remedy 
was accomplished by removing suspension actions from the jurisdiction of the 
several States and placing it with the Interstate Commerce Commission, and 
further, by making it possible for railroads, on their own initiative, to serve 
notice of intended suspensions at their discretion without prior filing with the 
Interstate Commerce Commssion, but subject to review by that body on its own 
motion or on protest. 

The effect of S. 1331, if enacted, would be to reestablish delaying suspension 
procedures, thus forcing a continuance, for unreasonable lengths of time, of the 
operation of disastrously unprofitable passenger trains and ferries. The rail- 
roads, now sorely pressed financially, would again be placed in a position of 
having to absorb the shock of losses they can ill afford to bear. 

In a letter dated April 22, 1958, to the chairman of the Surface Transportation 
Subcommittee of the Senate, the Secretary of Commerce, expressing the admin- 
istration’s views, recognized the urgent requirement for minimizing delays in 
accomplishing discontinuance of unprofitable passenger train and ferry service, 
and recommended enactment of remedial legislation. The remedial legislation, 
section 13a of the Interstate Commerce Act, appears effective and adequate; over 
a period of years there should be substantial economic benefit to the railroads and 
ferry companies. 

S. 1331, by its terms, would substantially increase the delay incident to dis- 
continuance of unprofitable passenger train and ferry service, and would nullify, 
to a large extent, the beneficial provisions of section 13(a) of the Interstate 
Commerce Act. S. 1331 is deemed to be inconsistent with the efforts of the ad- 
ministration to maintain strong transportation systems. In view thereof, 
the Department of the Army on behalf of the Department of Defense recom- 
mends against enactment of S .1331. 

The fiscal effect of S. 1831 cannot be estimated. 

This report has been coordinated within the Department of Defense in ac- 
cordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 


WILBER M. BrUCKER, 
Secretary of the Army. 
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GENERAL SERVICES ADMINISTRATION, 
September 10, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DEAR Mr. CHAIRMAN: Your letters of March 16 and 19, 1959, request com- 
ments on 8S. 1331 and §S. 1450, respectively. These legislative proposals cover 
related subject matter which we respectfully incorporate in this reply. 

S. 1331 is a bill to amend the Interstate Commerce Act, as amended, so as to 
strengthen and improve the national transportation system, insure the produc- 
tion of the public interest, and for other purposes. 

S. 1450 is a bill to amend section 13a(1) of the Interstate Commerce Act, 
as amended, relative to the discontinuance or change of the operation of certain 
trains or ferries. 

S. 1331 proposes to amend the interstate Commerce Act to establish in sec- 
tion 1 of that act special procedures dealing with the abandonment of passenger 
trains or ferries. The bill would also delete subsection (a) of section 13 of that 
act apparently intending to delete the independent section 13a which was re- 
cently inserted in the bill by the Transportation Act of 1958 (72 Stat. 568). 

S. 1450 proposes somewhat similar amendments to the Interstate Commerce 
Act, accomplishing this, however, by revising the present section 13a(1). 

The General Services Administration, under its statute (63 Stat. 383; 40 
U.S.C. 481), is interested in transportation and traffic management on behalf 
of executive agencies from the viewpoint of a user of transporation services. 
Therefore, GSA is vitally interested in proposed procedures and standards for 
abandonment of any such services. 

The discontinuance of passenger trains was one of the major problems faced 
by the Interstate Commerce Commission in general investigation docket No. 
31954, Railroad Passenger Train Deficit. GSA intervened in this proceeding, 
which necessarily involved users of both passenger and freight services. The 
recent decision of the ICC in this proceeding did not provide standards to govern 
discontinuance of passenger train services. 

The position of GSA with respect to the present law as set forth in the Trans- 
portation Act of 1958 is that more definitive standards are needed in connection 
with the abandonment of passenger train services. It is felt that S. 1331 fails 
to provide an improved approach to the problem over that of existing procedure. 
Accordingly, GSA opposes enactment of 8. 1331 as presently constructed. 

GSA also recommends against the enactment of S. 1450 as being less compre- 
hensive than S. 1331. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report to your committee. 

Sincerely yours, 
FRANKLIN FLOETE, Administrator. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DepuTY ATTORNEY GENERAL, 
Washington, D.C., June 11, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice on the bill (S. 1331) to amend the Interstate Commerce Act, as 
amended, so as to strengthen and improve the national transportation system, 
insure the protection of the public interest, and for other purposes. 

The bill would amend the Interstate Commerce Act by establishing the proce- 
dure in connection with a proposed discontinuance of rail or ferry service by a 
railroad operating wholly within one State, or between a point in one State and 
a point in another State or the District of Columbia. 

Whether the bill should be enacted involves a question of policy concerning 
which the Department of Justice prefers to make no recommendation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE FE. WALSH, 
Deputy Attorney General. 
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U.S. DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, July 8, 1959. 
Hon. WARREN MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear SENATOR MaGnuson: This is in further reply to your request for the 
views of this Department on S. 1331, a bill to amend the Interstate Commerce 
Act, as amended, so as to strengthen and improve the national transportation 
system, insure the protection of the public interest, and for other purposes. 

This bill would amend the Interstate Commerce Act by requiring certain 
carriers, and permitting others, proposing to discontinue passenger train or 
ferry service, to apply to the Interstate Commerce Commission for a certificate 
that the public convenience or necessity permits such action. The application 
for, and issuance of, such a certificate would be under the rules and regulations 
which the ICC might prescribe and notice of the application for such certificate 
would have to be given to the Governor of each State in which all or a portion 
of a line of a railroad would be discontinued. 

It appears that S. 1331 would have little impact upon employment, and this 
Department therefore defers comments on the bill to those agencies having 
direct responsibilities in this area. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
JAMES J. O'CONNELL, 
Under Secretary of Labor. 


OFFICE OF THE POSTMASTER GENERAL, 
Washington, D.C., June 22, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: Reference is made to your request for a report on S. 
1331, a bill to amend the Interstate Commerce Act, as amended, so as to 
strengthen and improve the national transportation system, insure the protec- 
tion of the public interest, and for other purposes. 

It appears that the principal effect of the proposed legislation would be to 
require the Interstate Commerce Commission to hold hearings before authorizing 
discontinuance or change of operation or service, otherwise prohibited by State 
law, of any passenger train or ferry. Under present law the Commission is not 
required to investigate every proposed discontinuance. Carriers may, after 
filing notice, discontinue or modify service regardless of State laws. 

The Post Office Department does not participate in hearings involving discon- 
tinuance or modification of passenger train or ferry service, except when sub- 
penaed. Accordingly, this Department has no comments or recommendations 
to offer on the provisions of S. 1331. 

The Bureau of the Budget has advised that there is no objection to the sub- 
nission of this report to the committee. 

Sincerely yours, 


Hype GILLette, 
Acting Postmaster General. 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., June 18, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear SENATOR Magnuson: This will reply to your letter of March 19, 1959, 
requesting our comments on 8. 1450, a bill to amend section 13a(1) of the Inter- 
state Commerce Act, as amended, relative to the discontinuance or change of the 
operation of certain trains or ferries. 

This bill would amend section 13a(1) as amended in 1958 to require that 
the Interstate Commerce Commission set for public hearing all applications by 
railroads to discontinue or change any passenger train operations because such 
operations do not produce a net return to the applicant. 

The Department does not favor passage of this bill. 
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We are convinced that freight rates on products of agriculture and farm 
production supplies are higher than they would otherwise be as a result of the 
continuing heavy passenger deficit of the railroads. For that reason the Depart- 
ment would be reluctant to have legislation enacted which would tend to delay 
or prevent justifiable reductions in the passenger service losses being sustained 
by the railroads. 

We recognize, of course, that many passenger services, even though unprofit- 
able, may be essential for defense or other purposes and that in some instances 
sharp curtailment or discontinuance of services might work a hardship on cer- 
tain persons and communities. However, it is our feeling that the present law, 
as amended in 1958, adequately protects the public interest. Present law pro- 
vides for hearings when necessary in the public interest, but does not make such 
hearings mandatory. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
TRueE D. Morse, Acting Secretary. 


DEPARTMENT OF THE ARMY, 
Washington, D.C., June 26, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
US. Senate. 


DearR Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to S. 1450, 86th 
Congress, a bill to amend section 13(a)(1) of the Interstate Commerce Act, as 
amended, relative to the discontinuance or change of the operation of certain 
trains or ferries. The Secretary of Defense has delegated to the Department of 
the Army the responsibility for expressing the views of the Department of 
Defense thereon. 

The stated purpose of S. 1450 is to amend section 13(a) (1), part I of the Inter- 
state Commerce Act, which provides procedures and requirements in the aban- 
donment or suspension of railroad service, both interstate and intrastate. 

The bill would make mandatory certain requirements which today are per- 
missive only. In cases in which the Interstate Commerce Commission has been 
notified by carriers of proposed discontinuance of service, the Commission, under 
S. 1450, would be required to enter upon investigation, hold public hearings, 
notify Governors of affected States, and require the carriers to continue the 
service until the Commission had decided the case. These measures obviously 
are designed to deter precipitate and ill-advised action adverse to the interests 
of the localities involved. The bill also includes some procedural changes of 
lesser significance. 

Section 13(a) of the Interstate Commerce Act was enacted by Public Law 85- 
625, and was designed to remedy the serious delays which had been experienced 
in actions to suspend unprofitable passenger operations. This remedy was accom- 
plished by removing suspension actions from the jurisdiction of the several 
States and placing it with the Interstate Commerce Commission, and further, 
by making it possible for railroads, on their own initiative, to serve notice of 
intended suspensions at their'discretion without prior filing with the Interstate 
Commerce Commission, but subject to review by that body on its own motion 
or on protest. 

The effect of S. 1450, if enacted, would be to reestablish delaying suspension 
procedures, thus forcing a continuance, for unreasonable lengths of time, of 
the operation of disastrously unprofitable passenger trains and ferries. The 
railroads, now solely pressed financially, would again be placed in a position of 
having to absorb the shock of losses they can ill afford to bear. 

In a letter dated April 22, 1958, to the chairman of the Surface Transportation 
Subcommittee of the Senate, the Secretary of Commerce, expressing the adminis- 
tration’s views, recognized the urgent requirement for minimizing delays in 
accomplishing discontinuance of unprofitable passenger train and ferry service, 
and recommended enactment of remedial legislation. The remedial legislation, 
section 13(a) of the Interstate Commerce Act, appears effective and adequate; 
over a period of years there should be substantial economic benefit to the railroads 
and ferry companies. 
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S. 1450, by its terms, would substantially increase the delay incident to dis- 
continuance of unprofitable passenger train and ferry service, and would nullify, 
to a large extent, the beneficial provisions of section 13(a) of the Interstate 
Commerce Act. S. 1450 is deemed to be inconsistent with the efforts of the 
administration to maintain strong transportation systems. In view thereof, the 
Department of the Army on behalf of the Department of Defense recommends 
against enactment of S. 1450. 

The fiscal effect of S. 1450 cannot be estimated. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the submission 


of this report. 


Sincerely yours, 
WILBER M. Brucker, 
Secretary of the Army. 





